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TO AMEND SECTION 2 OF THE CLAYTON ACT 


WEDNESDAY, MARCH 27, 1957 


Unrrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNnopoty 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 9:35 a. m., in room 
457, Senate Office Building, Senator Estes Kefauver, presiding. 

Present: Senators Kefauver (chairman) and Dirksen. 

Also present: Paul Rand Dixon, cocounsel and staff director; Dr. 
John M. Blair, chief economist; Philip Layton, attorney; Peter N. 
Chumbris, counsel for the minority; and Carlile Bolton-Smith, coun- 
sel to Senator Wiley. 

Senator Keravuver. The meeting will come to order. 

Mr. Parker, we will hear you now. 

You are Mr. Cola G. Parker, chairman of the board of directors 
pe ine National Association of Manufacturers. Is that your official 
title ? 

Mr. Parker. That is correct, Mr. Chairman. 

Senator Krerauver. How long have you been chairman of the board, 
Mr. Parker? 

Mr. Parker. Just this year. I was president of the National Asso- 
ciation of Manufacturers last year. Under our system you go from 
president to chairman of the board. 

Senator Kerauver. You have been promoted from president to 
chairman of the board ? 

Mr. Parker. I am supposed to have a little more time off. My 
emphasis is on the word “supposed.” 

Senator Krerauver. You have a statement, Mr. Parker. You can 
read your statement or handle it in any way you wish. 


STATEMENT OF COLA G. PARKER, CHAIRMAN OF THE BOARD OF 
THE NATIONAL ASSOCIATION OF MANUFACTURERS, ACCOM- 
PANIED BY LAMBERT MILLER, GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF MANUFACTURERS 


Mr. Parker. I would like to read this statement. I have tried to 
shorten it. It is condensed but I am afraid if I tried to skip through, 
you might not get the complete impression. 

Senator Kreravver. Very well, Mr. Parker. 

Mr. Parker. I appear here today on behalf of the National Asso- 
ciation of Manufacturers and my testimony is directed to 8. 11. 


719 
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The NAM is a voluntary membership corporation with over 21,500 
members from all sizes and types of industry. In fact, 28 percent of 
the association members employ fewer than 50 persons. Almost a 
half employ a hundred or less, and 83 percent have 500 or fewer, and 
that is the fine of demarcation that the Census Bureau has established 
as between smail and other business. So actually, this is the largest 
association of small manufacturers in the world. 

Now, we believe that enactment of S. 11 would severely restrict the 
right of sellers to engage in price competition, would encourage price 
rigidity of all marketing levels, and thereby deprive the consuming 
public of the fruits of free and open competition, and that is the 
reason we have an interest in this bill. 

This association is convinced that the public interest is best served 
by the preservation of effective competition which has traditionally 
proven to be the basic regulating and directing force in our free 
economy. Free competition has proved its worth in providing prod- 
ucts to the consuming public at the lowest possible prices. 

Accordingly, we believe that the individual sellers should be assured 
of and protected in the freedom to meet price and other forms of com- 
petition and not be placed in an economic straitjacket as we believe 
S. 11 would do. 

Now, this bill would, in effect, overturn the Supreme Court’s ruling 
in the much litigated and yet unsettled Standard Oil of Indiana case, 
and the detailed history of that proceeding has often been related 
before congressional committees. So I am only going to refer briefly 
to that background merely to provide the proper frame of reference 
for my testimony. 

Consequently, I am not going to discuss the many legal implications 
and ramifications of sections 2 (a) and 2 (b) of the Robinson-Patman 
Act. However, I would request permission that we be given the oppor- 
tunity at a later date to submit for inclusion in the record of the hear- 
ings, a supplemental memorandum covering the legal aspects of this 
legislative proposal. 

Senator Readvan: Mr. Parker, when would that be forthcoming? 

Mr. Parker. It could be ready within the next week or 10 days. 

Senator Keravver. Very well. You submit it and it will be made 
a part of the record. 

_ Mr. Parker. We will do it just as quickly as possible. Thank you, 
sir. 

Now, we recognize that there has been considerable debate both be- 
fore and after the Standard Oil decision as to what the Robinson- 
Patman Act prohibits, as well as what it has in the past and presently 

rmits, and, therefore, in order to make our position clear, I would 

ike briefly to give you our views in that regard. 

First of all, it seems clear that the Act prohibits the seller from dis- 
criminating in price between two or more competing customers where 
such discrimination may have the effect on competition specified in 
section 2 (a). 

In other words, to us section 2 (a) contemplates that each individual 
seller will offer his goods or commodities to all buyers standing on an 
equal basis within a competitive market at the same price. 

In section 2 (b) the Congress recognized the realities of our com- 
petitive system and expressly provided that a seller acting independ- 
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ently was legally free to depart from his otherwise uniform price to 
the extent necessary to meet the equally low price of a competitor, and 
as we understand it, that is the interpretation that the Supreme Court, 
in the Standard Oil case, placed on the good faith proviso of section 
2 (b). 

Now, I would also like to state our view as to what the good faith 
defense does not permit. 

First, it does not permit a seller to make a lower price than its 
competitor’s low price to a particular customer or customers. Neither 
do we conceive of the defense as permitting a seller to discriminate in 
price for the purpose of driving a competitor out of business. 

Moreover, in our judgment the good faith defense does not become 
available until after a lower price has been offered to a seller’s customer 
by a competitor. Thus, the price reduction to meet a competitor’s 
price to a particular customer can be employed only as a defensive 
measure, not offensively to gain competitive advantage. 

In the Standard Oil case the Trade Commission had ruled that the 
good faith defense did not exonerate the seller where the effect of his 
price differentials was found to create a probability of competitive 
injury. The Commission did suggest that there may be situations in 
which the defense might prevail despite the probable competitive 
injury but indicated that each case must be considered on its merits. 

And what that means is that a seller could never know until after 
a trial whether he was legal or illegal. 

The Supreme Court, however, rejected this unrealistic and unwork- 
able interpretation of section 2 (b). It reasoned that in the abbre- 
viated form urged by the Trade Commission the defense would be a 
dubious one, so lacking in standards of comparison as to have such 
little, if any, applicability as to be practically meaningless. 

Now, as we understand it, with respect to S. 11 its sponsors intended 
it to do exactly what the Supreme Court stated the Commission’s 
interpretation would accomplish, that is, make the defense practically 
meaningless. 

In other words, S. 11 prosopses to take away the right of a seller to 
defend himself against a competitor or competitors. If Congress 
enacts this bill into law, it will be the first time in history, to my 
knowledge, that a legislative body has legislated out of existence the 
traditional right of self-defense. 

We realize full well that proponents of this legislation do and will 
maintain that S. 11 preserves the right to meet competition in some 
respect, that is, where only individual competitors may be injured as 
a result of a lowered price. Perhaps that was true with respect to 
last year’s version, but even that is doubtful in our view since neither 
the Trade Commission nor the courts have ever distinguished between 
the types of competitive injury covered by section 2 (a) of the act. 

It has been our judgment that prior bills would not merely modify 
the good faith defense but instead would so severely restrict as to 
virtually nullify the fundamental right of a seller to seek to retain a 
customer by good faith concessions in price. 

At one time the Federal Trade Commission agreed with that state- 
ment. In a letter dated June 16, 1953, to the then chairman of the 
Senate Judiciary Committee, the Commission stated, that as a prac- 
tical matter the then current bill completely nullifies the defense, for 
it would then never be available to any seller. 
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Even assuming, however, that some small part of the defense re- 
mained under last year’s version of the bill, this year’s version, to us, 
removes all doubts along with all of the defense. 

The 1957 version provides that the good faith defense would con- 
tinue as a complete defense to a charge of price discrimination “unless 
the effect of the discrimination may be substantially to lessen compe- 
tition or tend to create a monopoly in any line of commerce in any 
section of the country.” 

That is the same language that was in 2 (a) except the last phrase, 
to which good faith was to be a defense. 

Reporting on similar legislation in the 84th Congress, the House 
Judiciary Committee, House Report. 2202, reasoned the good faith 
defense would remain available to a seller where the injury is only to 
an individual competitor, but is not of sufficient effect that it may re- 
sult in injury to the vigor of competition. 

Now, parenthetically, one could conjecture on how the vigor of 
competition is to be strengthened by denying the right to compete. 
The same House committee conceded, however, that in appropriate 
cases proof of injury only to an individual competitor would not pre- 
clude a finding that the effect of such injury may also be substantially 
to lessen competition or tend to create a monopoly. And, essentially, 
the same points are made in Senate Report 2817. 

To us, therefore, by adding the phrase “in any section of the coun- 
try,” that is a new phrase in the bill which was not present in earlier 
versions, the present S. 11 creates a syllogism along these lines. 

Don’t ask me what a syllogism is. I haven’t had time to look it up 
in the dictionary to give you a dictionary definition. 

A seller may meet competition in good faith, if only individual 
competitors are injured. That is in the House and Senate reports. 

A seller may not meet competition in good faith, if the effect there- 
of is to lessen competition or tend to create a monopoly in any line of 
commerce in any section of the country, which is the present. bill. 

And a seller who, in good faith, injures individual competitors 
in any section of the country thereby substantially lessens competition, 
which is the conclusion required by House and Senate reports, the two 
previous reports. 

It would follow, therefore, that a seller cannot meet competition 
in good faith. 

In other words, it is our view that addition of the new phrase would 
mean that proof of injury to individual competitors would constitute 
proof of injury to the vigor of competition in any particular geo- 
graphical area which the Trade Commission might choose to consider 
to be a competitive market area. 

Now, in some cases that could mean the entire country. The result 
would be that a seller’s only legal means of defending himself against 
price raids by a competitor would be to lower his price to all pur- 
chasers in such a competitive area. This could well have a more 
serious effect on competitors and the vigor of competition than per- 
mitting the seller to lower his price to one customer as a purely 
defensive measure. 

Now, S. 11 has been popularized as a bill to protect. and preserve 
small business enterprises. The processes and techniques used in 
so popularizing the bill have also apparently created the impression 
in some areas of our economy that all smal] business would benefit 
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from its enactment into law. With that we cannot agree. We are 
convinced that the enactment of S. 11 would be as harmful to, and 
create as many problems for, the small and medium-size manu- 
facturers as it would for their larger competitor. 

As a matter of fact, it is apparent te us that the smaller manu- 
facturer is likely to suffer the most. And, as an example, a smal] pro- 
ducer operating and selling in a limited geographical area would 
not be permitted under S. 11 to meet, a lower price oflered to one of 
his customers by a competitor seeking to establish himself in the 
same market. Instead, he would have the hard choice of surrendering 
that account, without resistance on his part, or reducing his price 
generally to all competing customers, something that may be finan- 
cially ruinous for him to do. 

Some proponents of the bill seem to feel, however, that it is better 
to sacrifice such sellers than it is to create any competitive incon- 
venience to buyers. 

Support for and popularization of S. 11 has stemmed primarily 
from segments of the retail trade who, incidentally, have never been 
considered subject to the Robinson-Patman Act. Apparently they 
feel their right to meet a competitor’s prices and services is a very 
valuable right that should not be modified, but at the same time they 
are urging that Congress deprive manufacturers of their right to meet 
competition in good faith. 

As a matter of fact, we find it extremely difficult to understand why 
certain retail organizations are supporting the legislation so strenu- 
ously. Usually buyers want competition coming from their suppliers. 
This bill could prevent that. Last year, both this committee and the 
House committee in reporting on substantially the same legislation 
sought to make clear that the good faith defense would still be avail- 
able to sellers where the competitive injury was only to individual 
competitors. Thus, your report stated : 

If a seller makes price concessions to one buyer but does not also grant such 


price concessions to his other customers, competing with the favored buyer, then 
the latter may have a competitive advantage over the nonfavored customers. 


I think it was more than “may.” He would have. 


Where this is true, the effect of the discriminations may be to injure, destroy 
or prevent competition with this favored customer. However, the good faith de- 
fense under this bill would still be a complete defense. 

Senator Krrauver. You mean, “here”? 

Mr. Parker. That is the—— 

Senator Kreravuver. You said “however.” You mean “Here, the 
good faith * * *”, 

Mr. Parker. Yes. 


Here the good faith defense under this bill would still be a complete defense. 


Now, as I pointed out earlier, we are fearful that the result will be 
different, so far as the practical day-to-day problems of running a 
business are concerned. Nevertheless, assuming that the legal and 
practical results would be that which the committee states, it seems 
to us that most retailers would not have gained anything at all by the 
enactment of this bill. 

Under the expressed interpretation, where a customer of one seller 
had been offered a lower price by a competing seller, the first supplier 
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would be legally free to meet such price in good faith, in an effort to 
retain his customer. 

Under the bill as interpreted by the committee reports, the competi- 
tor’s lower price could be met without lowering the price to other of 
his customers in the area. Consequently, the other retailers in that 
area would be in the same position they would have been in if the bill 
had never been passed, and this is another reason that we are fearful 
there is more in the bill than meets the eye. 

Many supporters of S. 11 are charging buyers, not sellers, with most 
of the competitive evils said to flow from the good faith defense in its 
present form. Thus, some have charged that the Standard Oil ruling 
gave to unscrupulous buyers the right to extract from their suppliers 
unearned discounts and other price preferences. 

‘That was the testimony in 1956. They assert that under the legis- 
lation sellers would be reluctant to grant one buyer a lower price than 
that charged to other customers. We believe, however, that under the 
existing law manufacturers are always reluctant to grant different 
prices to different competing buyers, simply because it is not good busi- 
ness nor good for customer relations. 

It strikes us as somewhat anomalous, therefore, that such strenuous 
efforts have been concentrated on placing further restrictions on ac- 
tivities of sellers. By so doing, it appears that some supporters of S. 
11 are intent upon placing upon the sellers, rather than the Trade 
Commission, the responsibility to see to it that buyers comply with the 
law, and the ironic feature of such an approach is that penalties for 
violations, including treble damages, would fall upon sellers instead 
of those allegedly creating the problem—the buyers. 

Now, S. 11 contains a proviso dealing with the question of freight 
absorption. To the extent that the bill now recognizes the existence 
of a problem in this respect, we consider it to be an improvement over 
prior proposals. 

In your committee report of last year it was stated, in reference to 
freight absorption : 

This committee sees no objections, generally, to a seller in good faith absorb- 
ing freight to meet the lawful and equally low price of a competitor in noncon- 
spiratorial, individual competitive situations. 

We agree with this statement but we fail to see why it would be law- 
ful under S. 11 to absorb freight to meet competition in good faith 
but unlawful to absorb some other element of cost or a portion of total 
cost also in good faith to meet the equally low price of a competitor. 

Your report of last year also stated: 

Obviously, where freight absorption promotes competition, it cannot also 
injure competition. The contention is thus self-contradictory. 

We also agree with this view, and we feel that it applies with equal 
force to meeting in good faith the equally low price of a competitor 
since we feel so strongly that the right to meet competition promotes 
competition. 

If effective and efficient competition is to continue as the keystone to 
our economy, a seller must be free to go into any and all markets and 
to try to sell his products at the prevailing loca] price. By the same 
token, a seller in order to survive must be permitted to lower his price 
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so as to meet prices offered to one or more of his customers by a com- 
petitor just coming into his area. 

In so doing, the seller is merely giving the customer a price that is 
already available to him, and his freedom of action, the Trade Com- 
mission once reasoned : 


* * * is not only indispensable to a competitive economy, to the protection of 
consumers, but is an essential armament for small-business men in their efforts 
to hold as well as develop their shares of the market. 

In our opinion, S. 11 represents an unfortunate attempt to apply 
legal impediments to those very forces which have made our economic 
sy ‘stem the most effective which the world has ever known. It pro- 
poses to place restraints on free competition, and thus evidences a lack 
of faith in the value of competition, which the Supreme Court de- 
clared represents the heart of our national economic system. 

We do not believe any business can compete actively and vigorously, 
and thereby provide the consuming public with the benefits that flow 
therefrom if it must hurdle the legal barriers which would be erected 
by enactment of S. 11. Accordingly, we earnestly urge the subcom- 
mittee not to take favorable action on the bill. 

We do, however, support the principles embodied in S. 1211, which 
would make it clear that the good faith meeting of a competitor’ s lower 
price is a complete defense to a price discrimination charge, and also 
assures sellers of their freedom to absorb freight in order to compete 
on an equal basis. 

Thank you very much. 

Senator Kerauver. Thank you very much, Mr. Parker. 

Off the record. 

(Discussion off the record. ) 

Senator Krerauver. Mr. Parker, Senator Dirksen and I would like 
to ask you a few questions. 

I don’t know if I have had the chance to make the observation to 
you, Mr. Parker, but as one of the sponsors of this bill, I have in 
mind three alternatives in dealing with this problem. 

One, to have no restraints on discrimination, or pricing, or the way 
buyers are treated, as such. We know the effect of that from the old 
Standard Oil days, and we don’t want that. I am sure that nobody 
wants to go back to those days of the unlimited right of discrimination. 

We also have another alternative of complete rigidity, of codifying 
prices and trying to write something like a Napoleonic Code as to what 
the prices would be. We once had the NRA, which did something like 
that, and we know it doesn’t work in our economy. 

We have a third alternative. We don’t want to prevent all price 
discriminations. We don’t want to have a situation where we have 
no restraints upon discriminations. The Congress and, I think, the 
people of the country want to adopt the middle ‘ground of having some 
a to go by and then having the Federal Trade Commission act 

s referee, and then with ar ight to take the matter to the court under 
the criteria that Congress established. 

I felt and feel that a very good criterion is to allow discriminations 
until they reach the size and magnitude where such discriminations 
may substantially lessen competition or tend to create a monopoly. 
When they get to that point, you have the question of whether the good 
of one person is to be considered or whether the general good of many, 
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and this is, of course, the criterion that is set forth in section 3 of the 
Clayton Act. It is a criterion in section 7 of the Clayton Act, and 
under that general criterion which seems to be a fairly well-established 
one, the idea of this bill was developed. 

Don’t you think that some middle ground between the right of un- 
limited discriminations and the other extreme of codifying prices is 
the right one to adopt? 

Mr. Parker. I think we have that today in section 2 (a) and section 
2 (b). 

Senator Kreravuver. So you 

Mr. Parker. That certainly is a middle ground. 

Senator Keravver. You are in favor of a middle ground ? 

Mr. Parker. Yes. 

Senator Keravuver. But you believe the middle ground we now have 
isa satisfactory one. Is that so? 

Mr. Parker. I would like to give you an illustration from my own 
experience of how this thing might work. 

Most paper companies have one merchant in a given area. Now, 
there are others who operate on a basis that they will sell to any mer- 
chant. Merchants in that case don’t stock the papers produced by those 
particular producers. But they buy it to meet particular orders. 

Chicago is the second largest printing paper market in the country. 
Detroit is also a substantial market. But somewhere in between 
Detroit and Chicago the merchants meet each other in competition. 
This is a matter of freight rates, somewhere around Kalamazoo, Battle 
Creek, Grand Rapids, that particular area. 

Now, if our merchant in Detroit is offered a price lower than ours 
and we meet it under the proposed bill, we will then have to give the 
same lower price to our Chicago merchant if he is going to compete in 
that particular area. 

Now, the proponents say that we wouldn’t have to do that because 
the injury would be only to one competitor. But, it would tend—and 
I don’t see how you can argue it otherwise—to create a monoply in 
that particular meeting ground area because our other merchants with 
higher prices could not sell in competition to the merchant we had to 
give the lower price to. 

I will say to you that we don’t normally do that sort of thing. 
There may be occasions when we have to on particular orders, but 
we have other products that we sell at one price all over the country, 
and it means that there is that type of competition in the fringes be- 
tween every major market, so that if under this there was an injury 
to competition or a tendency to create a monoply, as there would be 
in the case I state, there is that tendency. I don’t see how you can 
argue otherwise. 

Then we would have to reduce our price from the Atlantic to the 
Pacific and from Canada to the coast because those situations exist 
all through business. 

Now, I can assure you from my experience and my knowledge of 
other people’s policies as well as our own, we don’t want to have to 
meet that kind of competition unless we are forced to, but there are 
times when we are forced to meet that kind of competition. 

Senator Kerauver. Mr. Parker, let us start on page 3 of your 
statement for just a minute. Up at the top of page 3 you state 
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what you believe to be the law, and I assume that is what you agree 
with, that “in other words, to us section 2 (a) contemplates that each 
individual seller will offer his goods or commodities to all buyers 
within a competitive market at the same price.” 

Mr. Parker. Mr. Senator, I inserted after the word “buyers,” 
“standing on an equal basis,” as I felt after I had gone over it, it 
wasn’t complete. In other words, where you sell both at retail and 
wholesale you do not make the same price necessarily because the 
wholesaler performs a function and is entitled to a lower price, usually 
buys in larger quantities. 

Senator Krrauver. Generally, I think that is a very good statement. 

Under the present law that doesn’t have to be done if there is a cost 
justification for a differential. Do you understand that ? 

Mr. Parker. Yes. That isa different exception. 

Senator Krerauver. Under S. 11, as I interpret it, that still would 
not have to be done even if you can’t make a cost justification, if such 
differences in prices would not be of such size and substance as to 
substantially lessen competition or tend to create a monopoly. 

Mr. Parker. I have never encountered a case—— 

Senator Keravuver. That is, if it is done in good faith. 

Mr. Parker. That is right. That is an effort to preserve competi- 
tion, and a proper one. 

Senator Krerauver. That is what S. 11 is about. In other words, 
you say that the present 2 (a) contemplates that each individual seller 
will offer his goods or commodities to all buyers on an equal basis 
within a competitive market at the same price. I think that is a very 
good starting point. 

The seller doesn’t have to do that if he can make a cost differential, 
and under S. 11 even if he cannot make a cost differential, he wouldn’t 
have to offer at the same price. 

In other words, he could make a discrimination provided it didn’t 
reach such size and magnitude as to substantially lessen competition or 
tend to create a monopoly. 

Mr. Parker. Well, that latter is merely the application of a de 
minimis rule. 

Senator Keravuver. Do you object to that criterion ? 

Mr. Parker. No. 

Senator Krerauver. Frankly, I don’t see what you are—— 

Mr. Parker. We don’t have—at least, I can’t recall in our business 
where we had any such discriminations where we would make different 
prices in the same area because it didn’t affect competition. We 
operate on a one-price basis. 

Senator Kerauver. If you agree that you should offer the same 
prices to your customers in a competitive market, but that you may 
discriminate up to a point where it doesn’t reach the magnitude of 
substantially lessening competition or tending to create a monopoly— 
and if it reaches that magnitude, you should not do so—then I really 
don’t see your objection to S. 11. 

Mr. Parker. But the competitor’s lower price may be of that magni- 
tude, and the minute we meet that lower price, then we are right in 
the middle of S. 11. We no longer have the defense that it is de 
minimis, that it doesn’t affect competition, and we won’t know until 
the Trade Commission makes a finding whether it is such that it 
doesn’t affect competition or tend to create a monopoly. 
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Senator Keravver. Let’s see if I can get this straight. You say 
you want to make the same price and feel you should make the same 
~~ to all buyers on an equal basis within a competitive market, and 

agree with you that that is a good thing to do. That is the basis of 
2 (a), of course. Then S. 11 would provide the only exception to that, 
that if you discriminate, it is still all right provided it doesn’t reach 
such magnitude as substantially to lessen competition or tending to 
create a monopoly. 

Are you opposed to that limitation on the right of discrimination ‘ 

Mr. Parker. I am opposed to that limitation if it is done in order 
to meet a lower price of a competitor. In other words, we are not 
asking for any permission on our part, without the competition of 
somebody else, to discriminate to the extent that it affects competition. 

Senator Kerauver. Let me get it clear. Then, if it is done to meet 
the lower price of a competitor, you would want the right to dis- 
criminate even though it may substantially lessen competition or tend 
to create a monopoly. How do you answer ? 

Mr. Parker. Yes. 

Senator Keravver. Allright. That is all. 

Senator Dirksen ? 

Senator Dirksen. Mr. Parker, speaking now of the magnitude of 
competition, yesterday the Federal Trade Commission could not com- 
ment ee the case in Jacksonville, Fla. I raised the question, I was 
only asking for a statement of fact and the fact is in that case that a 
single gasoline outlet was involved, just one. 

Now, it doesn’t make any difference with the proponents or oppo- 
nents around this table, anyway. They haven’t got anything to sa 
about what is going to happen because that would be a matter, I thin 
you will agree, for the Federal Trade Commission, and it comes after 
the fact, not before. 

So if there is a customer, a good one, you don’t want to lose him, and 
somebody else tries to take him away from you and you go and meet 
the price, and I think it is agreed you can’t go below the price, but you 
can meet the price, then it has to be determined whether there is an in- 
jury to competition or a substantial lessening of competition. Frankly, 
there has been no testimony before this committee yet to indicate 
where the differentiation lies as to whether or not injury to compe- 
tition is the same as substantial lessening of competition. 

But, in any event, that is a determination finally to be made by the 
Federal Trade Commission. So, in order to avail yourself of a weapon 
of self-defense, as the Supreme Court characterized it in its decision, 
. you just have to take a chance, because neither you nor anyone else 
will know what the applicability will be until the Federal Trade Com- 
mission gets through. 

Mr. Parker. That is what I tried to make clear in the interpola- 
tion. It was not in my written statement. 

First of all, I would like to say, of course, that all customers are 
good customers, except some are better than others. But when the 
Trade Commission says that each case must be considered on its own 
merits, there is no criteria which any seller can use, and he will never 
know until after a finding whether his action was legal or illegal. 
There is no criterion spelled out in this bill, and I 





Senator Dirksen. It occurs to me when the lower price is made to a 
particular buyer, that then becomes an established fact. If it happens 
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to be one of your customers and you move in, and suddenly the Fed- 
eral Trade Commission says, “I’m sorry, you can’t do that,” to me it 
seems that instead of enhancing competition you are inhibiting com- 
petition. I think that is one of the salient weaknesses of the pro- 
posal 

Mr. Parker. I agree completely. 

Senator Dirksen (continuing). Of the proposal that is presently 
before us. 

Mr. Parker. I may not have spoken clearly, but that is what I was 
trying to get across, Senator. I agree with you. 

Senator Dirksen. I have one other comment to make, and that is 
not in the form of a question. 

I notice the breakdown of your organization. You see, the one 
way in which to put a stigma on an organization like NAM is to re- 
fer to it as an organization of giant corporations. That has been done 
so often, and once you plant a seed—frankly, I think that matter 
ought to be elaborated just a little bit. 

You say you have 21,500 members, roughly 28 percent of 50 or less 
employees. That is small business in anybody’s book. And 46 per- 
cent of less than 100. That is small business in anybody’s book. 

When we are seeking some kind of a dividing line in connection 
with other legislation, notably the Small Business Administration 
to make loans, certainly some rule-of-thumb was developed and they 
used 500 employees as the dividing line. 

So actually, you have 83 percent of your whole organization con- 
sisting of members who employ 500 or less. So this giant organization 
of yours is really an organization of small business. 

Mr. Parker. It is the biggest in the world, Senator. 

As a matter of fact, if I can interrupt at that point, that 500 was 
determined as the dividing line before a lot of the growth of the 
larger corporations has taken place, and by comparison I would think 
actually small business would—that the limit would be raised in de- 
termining what is small business, and that an even higher percent of 
our members than the 83 are small manufacturers. 

But I have brought that out in a number of talks I made in Europe 
last year, that we are the largest association of small manufacturers 
in the world. 

Senator Dirksen. Did you testify on substantially a similar measure 
except for 1 or 2 phases that you pointed out in your statement last 
year, when this matter was up ? 

Mr. Parker. We did not have time. We filed a statement, Senator. 

Senator Dirksen. I was one of the sponsors of this measure last 
year, and it wasn’t until 

Mr. Parker. Mr. Senator, can I interrupt? 

I would like to make clear that when I referred here to the spon- 
sors of the measure, I am not critical—— 

Senator Dirksen. I know. 

Mr. Parker. I know very well that the desire of this committee 
is to promote competition, but I don’t think this bill does so. I think 
that it will have exactly the opposite effect, and we are interested 
in competition. 

You can look at our policy statements for 62 years, and you will 
find that we have always been in favor of the promotion of 
competition. 
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Senator Dixsen. It wasn’t until after the bill got out of the full 
Judiciary Committee that the country suddenly discovered there was 
a bill here, and then they began to come down. 

There has been some tendency to make it appear that these giant 
“conspiratorial” corporations are now ganging up on this thing, but 
I must confess my amazement when the coal industry, steel, aluminum, 
lumber, trade organizations, chemicals, the Attorney General, the 
Chairman of the Federal Trade Commission, and others have come 
in to point out more specifically the evils that are lurking in this 
bill, and the contribution that it would make to confusion in the 
whole business community of the country. 

I must freely admit that I am glad that this happened because I 
think the Congress would be doing a disservice to the country if, in 
endeavoring to ameliorate a condition in one segment of our economy, 
it should undertake to enact something that would be confusing and 
harmful to another segment of the economy. 

That is simply not a sound approach. You never solve a problem by 
striving to lift one group up by beating another group down, and 
I think that has become readily apparent 

Mr. Parker. You couldn’t say anything more true than that. 

Senator Dirksen (continuing). Readily apparent in all the testi- 
mony we have had so far. I think your statement speaks for itself. 

Mr. Parker. May I make another comment, please ? 

I don’t know anything about any conspiracy to put pressure on cus- 
tomers to oppose this bill. I can understand a eaveivaens talking 
to its outlets, explaining what this bill means, so that they themselves 
can decide what their course may be. I don’t know, because I am re- 
tired, whether my own company’s sales force have talked to jobbers 
or other customers of ours. I haven’t the faintest idea, because I 
haven’t asked them, but if so, I am quite sure it would only be on the 
basis of trying to get them interested so they would understand what 
might happen to them under the bill. 

They are good, hard-headed businessmen, too. You can’t force them 
to take a position. They will take it on the basis of their own judg- 
ment. 

Senator Dirksen. From time to time I have raised one other ques- 
tion, and that is that if you try to retain a customer and in the doing 
you actually lower prices to all your customers, “in any section of the 
country,” because that is the language of the bill, and it should happen 
that the price you have to make is lower than your production cost, 
obviously nobody could stay in business very long unless he recouped 
those losses elsewhere. 

Then the question is: Do you have to go into some other section of 
the country in order to recoup that loss, and if you do, are you impos- 
ing upon another group of consumers a burden in order to pick up the 
losses that are imposed by the legislation now pending ? 

Have you any comment on that ? 

Mr. Parker. Well, I think that particular matter ought to be of 
most interest to the smaller seller who operates in relatively narrow 
geographical areas. 

Senator Dirksen. Precisely. 

Mr. Parker. In the first place, of course, in any section of the coun- 
try, again it is up to the Federal Trade Commission under the bill to 
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determine what is a section of the country. Nobody knows in advance, 
and the example I gave you would seem to indicate to me, at least, that 
not just Detroit and its tributary area would be the section, but it 
would then include Chicago, and then from Chicago it would include 
Sioux City and Kansas City and other places that are the centers of 
major users of printing paper. 

But it would be the small man who would be more likely to be hurt 
than the big manufacturer who had other products that were not af- 
fected by the particular situation. 

Senator Dirksen. Do you agree with the premise that freight ab- 
sorption fundamentally is just another term for cutting the price? 

Mr. Parker. No. 

Senator Dirksen. You don’t? 

Mr. Parker. No. It is another term for meeting competition. 

Senator Dirksen. Same thing. 

Mr. Parker. Again, I will give you a typical example. 

In Neenah, Wisconsin, there is a plant, what was the Neenah Paper 
Co., rag content, and the biggest market for rag content papers is New 
York and Connecticut. A large part of what they make goes to the 
insurance companies because it is a permanent thing, and they want to 
keep their permanent records. Their insurance policies have to be per- 
manent paper, and so on. 

But their competitors are located in and around Holyoke, Mass., 
which is 25, 35, 45 miles away from Hartford and other places that 
are big customers. 

They have to meet that competition or they couldn’t supply it. The 
only way they can do it is to absorb a part of the freight. But I don’t 
see that freight stands on any different basis whatever than any other 
single element of cost or overall cost. It is not a means of cutting the 
price; it is a means of meeting competition. 

Senator Dirksen. But in absorbing freight, of course, your net 
price necessarily goes down. 

Mr. Parker. That is right. It does. 

Senator Dirxsen. The chemical people were here to advance the 
contingency that freight absorption is just another way of effecting 
price reduction and insofar as it affects net price to the producers, 
it 1s 

Mr. Parker. I will agree, but I don’t consider it price cutting in 
the way that that term has a general connotation to the public. 

Senator Dirxsen. I think that is all, Mr. Chairman. 

Senator Keravver. Mr. Parker, you and I said a little while ago 
that last year in the hearings before this committee the National Asso- 
ciation of Manufacturers merely filed a statement. We were incorrect 
about that. 

Mr. Parker. Is that right? Iam sorry. I was out 

Senator Kreravver. Mr. Donald J. Hardenbrook, the vice chairman 
of the industrial problems committee, National Association of Manu- 
facturers, appeared. 

Mr. Parker. What date was that? 

Senator Kreravuver. It would have been during June or July. 

Mr. Parker. I was out of the country a substantial part of the time 
setting up our international manufacturers’ meeting in New York. 
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Senator Keravver. He did file a lengthy statement but also there 
are many pages of colloquy with Mr. Hardenbrook. 

Mr. Parker. I am sorry. I will correct my answer. 

Senator Keravver. But I do remember very well one part of the 
colloquy with Mr. Hardenbrook which, I think, is worth repeating 
here. We had been talking about this matter of substantially lessen- 
ing competition or creating a monopoly. Mr. Hardenbrook had been 
talking about how the companies in the National Association of Manu- 
facturers didn’t want to do that. 

So, on page 266 we have this colloquy: 

Senator Krerauver. The words “substantially lessen competition” are found 
all through our antitrust laws. Do any of these concerns or would you recom- 
mend that any of these small concerns habitually carry on any practice which 
would substantially lessen competition or tend to create a monopoly? 

Mr. HARDENBROOK. I would most vigorously say that should not be allowed, 
Senator. 

Senator Keravuver. That is all this bill intends to prevent. 

Mr. HaRpDENBROOK. Well, we do not think it will, Senator. We think this bill 
is going to handicap the small-business man very severely. 


And so forth. 

I want to repeat to you as I did to Mr. Hardenbrook that all this 
bill is intended to prevent is discriminations where it gets to the 
point of substantially lessening competition or tending to create a 
monopoly. The issue the Congress and the American people will 
have to judge is whether they want discriminations to reach that point. 

Mr. Parker. I think the difference between his position and mine 
is based on the word in your question “habitually.” I would agree 
with him that if a concern habitually carried on practices that would 
substantially lessen competition or tend to create a monopoly, that 
it is already covered by law. We were talking here about a single 
instance where you have presently under the Supreme Court decision, 
as we understand it, although the final word hasn’t yet been said, 
the right to meet a lower price given to one or more of your customers 
in a particular area. That doesn’t seem to me to be habitual. 

Senator Kerauver. Mr. Parker, can you define habitual’ How 
long would that go on ? 

Mr. Parker. That, again, I guess, would be up to the Federal Trade 
Commission, Senator. 

Senator Krrauver. Mr. Parker, I am impressed, as Senator Dirksen 
was, with the large number of corporations that the NAM represents. 
In connection with this bill, how did you secure the vote or the opinion 
of all of these little corporations ? 

Mr. Parker. Well, it is no different from our other operations. We 
have, Senator, some 13 policy committees. Every fall when we deter- 
mine at our September meeting which committees we are going to have 
the following year, a questionnaire goes to all members outlining the 
committees, what their functions are going to be, and asking every 
member if they wish to be represented on the committee to nominate a 
member. 

Through that procedure we have some 3,000, more than 3,000 mem- 
bers on these committees, 

Now, they are the ones that formulate policy, and aside from the 
members of the committees themselves, who come from all sizes of 
business, all types of business, they have their own connections back 
home in their areas and know what the sentiment is. 
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When they arrive at a statement of policy, it then goes directly to the 
board of directors, which is 165 people, again from all over the coun- 
try, all sizes and all types of industry, And it requires a two-thirds 
vote of the board of directors before a policy is adopted. 

The policy is generally in broad terms, of course. 

Senator Kerauver. What is the name of the committee that passes 
on legislation such as S. 11? 

Mr. Parker. I would say that it is probably the industrial problems 
committee, or today it might be the distribution committee. 

Senator Krrauver. Well 

Mr. Parker. I can look it up and give you a precise answer. 

Senator Keravver. Do you know specifically which one it is? 

Mr. Parker. I would assume from the fact that Don Hardenbrook 
testified a year ago that it was the industrial problems committee. 

Senator Kerauver. When did this committee have a meeting? 

Mr. Parker. I wouldn’t be able to tell you that. I can find it and 
give you the answer. 

Senator Keravver. If you would furnish that. How many members 
of this committee are there ? 

Mr. Parker. Again, I haven’t those figures at my finger tips but I 
would imagine somewhere between 200 and 250. 

Senator Kerauver. Will you furnish for the record when a meeting 
was held and what the resolution of the meeting was? 

Mr. Parker. I am reminded that this is a situation that has been 
before our committees for 9 years, now. 

Senator Kerauver. Has the committee acted on it in the last 2 or 
3 years? 

Mr. Parker. Well, I presume that they have discussed it and merely 
reaffirmed their basic policy position. I have here our policy position 
on pricing in our—— 

Senator Kreravuver. Who specifically instructed you or authorized 
you to come and make this statement, Mr. Parker ? 

Mr. Parker. Well, as chairman of the board of the National Asso- 
ciation of Manufacturers I am also chairman of a Government rela- 
tions advisory committee and I was asked whether I would be willing 
to make a presentation. 

I don’t know where the chairinan of that committee is at the moment, 
whether he was available or not, and I said, yes. 

Senator Krerauver. How many members are on that committee? 

Mr. Parker. About 37. That is not a policy committe. That is 
purely an advisory committee and it has no function in connection 
with policy. 

Senator Kerauver. I am referring to to the immediate committee 
that asked you to present these views. What is the name of that com- 
mittee and how many are on it? 

Mr. Parker. That would have to come through the staff from the 
industrial problems committee. 

Senator Kerauver. I thought from the way your statement read that 
maybe there had been a ballot sent out to all the 21,500 members. 

Mr. Parker. No. That is an impossible procedure, Senator. 

Senator Kerauver. Did you send anything to your 21,500 members? 

Mr. Parker. We sent a legal memorandum. I think there have been 
several with respect to—one with respect to this bill now before you. 
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Senator Keravuver. Do you or your staff have a copy of the legal 
memorandum you sent ? 
Mr. Miter. I have one that is somewhat marked up, but I can get a 


clean copy. 
Senator Keravver. Is that a—— 
Mr. Muuer. That is the department memorandum sent out. 
Senator Krravver. Will you give us your name, please ? 
Mr. Mitixr. Lambert Miller, general counsel for the National Asso- 
ciation of Manufacturers. 
Senator Keravuver. This is one that was sent out to all the members? 
Mr. Mituer. Yes. That had very wide distribution to the members. 
Senator Kerauver. Make this exhibit 39. 
(The document referred to was marked “Exhibit No. 39.”) 


ExHisiIt No. 39 


LAW DEPARTMENT, 
NATIONAL ASSOCIATION OF MANUFACTURERS, 
Washington, D. C., April 8, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Committee on the Judiciary, 
Washington 25, D. C. 

Dear SENATOR Kerauver: During Mr. Cola Parker’s testimony on 8. 11 before 
your Subcommittee on Antitrust and Monopoly on Wednesday, March 27, 1957, 
Mr. Parker asked and was granted permission to file for the record a legal 
memorandum on that bill. Subsequent to this request, however, I exhibited to 
the subcommittee a copy of a memorandum prepared by the NAM law depart- 
ment and you instructed that it be made a part of the record. In view of this, 
we see no need for further burdening your hearing record with a lengthy 
memorandum as to the present law of price discrimination and the effect thereon 
which enactment of S. 11 would have. We would, however, like to comment 
briefly with respect te the Balian Ice Cream vy. Arden Farms decision (231 F. 
2d 356, certiorari denied, March 20, 1956, 76 S. Ct. 545). 

During the course of the hearings, it seemed to us that much of the con- 
fusion as to what the law is today, respecting the good-faith meeting of compe- 
tition proviso in section 2 (b) of the Clayton Act, reflects the confusion on 
the part of some members of the Federal Trade Commission and others as to the 
holding in the Balian case. 

As Mr. Parker made clear in his prepared statement, we construe the good 
faith defense as being limited to permitting a seller to meet in good faith the 
equally low price of a competitor. Mr. Parker also stated that the good faith 
defense, in our view, does not permit a seller to beat, or undercut, a com- 
petitor’s lower price. This question of “beating” a competitor is one of the 
factors in the Balian case which has caused, or has been made to cause, con- 
fusion as to what the good-faith defense permitted. In the Balian case, however, 
the defendant, to meet competition, had lowered its prices to all its customers 
in the competitive area. Consequently, since there was no differential in price 
to competing customers, the court indicated that the seller could have reduced 
his price “below” that of his competitors so long as all customers received 
the lower price. Clearly, therefore, this was not a holding that a seller could 
undercut, or “beat,” a lower price offered by a competitor. 

Let us assume, arguendo, however, that the court, in Balian, did hold that a 
seller could legally undercut a competitor’s lower price. Such a ruling, in our 
judgment, would be clearly erroneous. In our opinion this is made clear for 
all who would read by the Supreme Court in the Indiana Standard Oil ease. 
There the Court stated, with reference to the good faith defense: 

“The defense in subsection (b), now before us, is limited to a price reduction 
made to meet in good faith an equally low price of a competitor.” [Emphasis 
supplied. ] 

Also with reference to the good faith defense the Court stated: 

“It [the defense as amended by the Robinson-Patman Act] also excludes re- 
ductions which undercut the ‘lower price’ of a competitor.” [Emphasis supplied.] 

Moreover, according to the Supreme Court, section 2(b) of the Clayton Act, 
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as amended by the Robinson-Patman Act, “thus restricts the proviso to price 
differentials occurring in actual competition.” 

To us, therefore, it is clear beyond all doubt (1) that the good faith defense 
permits a seller only to meet, not beat, an equally low price of a competitor, and 
(2) that the good-faith defense is restricted to price differentials “occurring in 
actual competition.” Consequently, in our judgment, the Balian Ice Cream de- 
cision did not and could not change the law as laid down by section 2(b) and 
the Supreme Court in the Standard Oil case. 

Another factor in the Balian decision which has made its contribution to the 
confusion was dictum to the effect that an accused seller does not have the burden 
of proving “the lawfulness of the prices which it claimed to meet.” (To the 
same effect, see Standard Oil Co. v. Brown (1956), 238 F. 2d 54, 58.) 

In Standard Oil, the Supreme Court several times used the word “lawful” in 
relation to the price being met. It also omitted the word in other similar phrases 
in the opinion. Therefore, it is not possible to state with any degree of certainty 
whether the Court used the word merely to describe the situation in that particu- 
lar case or whether it was used to indicate that the good faith defense was avail- 
able only when the seller was meeting a “lawful” lower price. There are lower 
court decisions which seem to take opposite views on this question. Suffice it to 
say here that the issue is not settled but presumably will be clarified in future 
litigation. 

It is our view that a businessman who operates in the haste and pressures of 
the market cannot prophesy, and should not be expected to prophesy, whether 
the competitor’s price he is meeting is in fact lawful or whether it may be held 
to be unlawful at some time in the future. He must make a speedy decision 
whether to (1) give up his customers, (2) reduce his price generally, or (3) re- 
duce his price to one of his customers to meet in good faith the lower price of 
his competitor. In any event, reasoning from the Supreme Court’s decision in the 
Automatic Canteen case, it seems to us that the question of unlawfulness of a 
price being met would be a part of the burden of proof which the Trade Commis- 
sion, or a private plaintiff, must carry before the burden shifts to the seller to 
justify his lowered price. This we conceive to be the view of the Court of Ap- 
peals in Standard Oil v. Brown, supra, when it said: 

“If the seller discriminates in price to meet prices that he knows to be illegal 
or that are of such a nature as are inherently illegal, as was the basing point 
pricing system in the Staley case, supra, there is a failure to prove the ‘good 
faith’ requirement in section 2 (b).” 

That court also said that: 

“There is nowhere a suggestion that the seller must carry the burden of prov- 
ing the actual legality of the sales of its competitors in order to come within the 
protection of the proviso.” 

Apparently to the contrary is the recent opinion of the Court of Appeals, Sev- 
enth Circuit, in the Indiana Standard case: 

“We do not know, of course, why the Supreme Court added the word ‘lawful,’ 
but we strongly suspect that it was for the purpose of giving emphasis to its 
previous decisions that a ‘good faith’ defense was not available to a seller who 
had met an unlawful price.” 

Certainly this unsettled state of the law with respect to the meaning of one 
word in the Supreme Court’s opinion should not serve as the basis for depriving 
sellers of all right to meet in good faith the equally low price of a competitor. 
Neither should the Balian decision be permitted further to confuse the issue, for, 
as pointed out, the seller there lowered his price to all customers in the competi- 
tive area so that there was no discriminatory difference in price. In fact, the 
seller in that case did exactly what some proponents of S. 11 insist that all sell- 
ers should be required to do—that is, make a general competitive area price re- 
duction whenever a competitor offers one of his customers a lower price. Logie 
would therefore, indicate that if these proponents of the bill dislike the Balian 
decision, they must also necessarily dislike S. 11. 

Toward the close of Mr. Parker’s testimony, you asked a number of questions 
on which we were requested to supply additional information about NAM com- 
mittee procedures and specifically with respect to any letters about this legis- 
lation. 

On further checking, I find that we have not sent a letter to the membership 
with regard to this particular legislation. As I stated at the hearing, however, 
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this matter has been extensively covered in our publications, such as the NAM 
News, our law department memorandum (copy of which you already have in the 
record), reports at board of directors and committee meetings, etc.. As of pos- 
sible interest, I am enclosing copies of our NAM News since the first of the year 
which have contained stories about the progress of S. 11 in the Congress. The 
page number is indicated on each issue wherein S. 11 is referred to and this, I 
believe, will give you a general idea of the way this legislation has been reported 
on to our members. We have found, however, no specific instance in which the 
membership was urged to communicate their views to legislators on this measure. 
This is not to say that the membership was not urged to do so to some extent, 
for I am sure the necessity or desirability of such communications was indicated 
during discussion of this measure in committee and board meetings. 

Study of pricing problems raised by the Supreme Court’s opinion in the Ce- 
ment Institute case was initially undertaken by our distribution committee in 
1948. The subject of pricing practices was given further consideration in 1948 
in conjunction with the then pending delivered pricing bill, 8S. 1008. After care- 
ful study and full discussion, a policy position was adopted by the committee and 
approved by the board of directors on November 30, 1948, and this continued 
in effect until August of 1954, when that policy position was revised and brought 
up to date in light of later developments. This provision as revised was approved 
by our board of directors on September 16, 1954. Copy of this position is attached 
hereto for your convenient reference. 

Our distribution committee over the years has averaged a membership of be- 
tween 250 and 350. Actually, I believe this committee this year (now designated 
as the marketing committee) is composed of some 400 businessmen representa- 
tive of all sizes of companies from all sections of the country and from a wide 
cross section of industry. This committee normally meets 3 or 4 times a year 
with numerous subcommittee meetings in between times. I doubt it would serve 
any purpose to burden your record with an outline indicating the number of times 
this legislation was up for consideration by the committee as a whole or sub- 
committees thereof. I think it would be fair to say, however, that the matter was 
either reported on or dicussed at each meeting whenever it seemed timely or 
appropriate to bring it to the attention of the committee members. 

In addition, our industrial problems committee was specifically kept up to 
date on developments with regard to this legislation and, in fact, the policy 
position was submitted to this committee for its consideration and approval 
prior to presentation to the board of directors in September of 1954. The in- 
dustrial problems committee is a somewhat smaller committee, averaging some- 
thing over 200 members each year. This committee also meets three or four 
times a year as a rule and, likewise, has numerous subcommittee meetings in 
between times. Again speaking generally, I think it is fair to say that this 
matter has also been brought to the attention of the members of this committee 
at every appropriate time. 

In this connection it should be said, and I am sure you will appreciate the 
fact, that the association normally adopts policy positions which reflect broad 
principles and that only in rare instances does the association take a position 
with respect to specific proposals, legislative or otherwise. Policy positions of 
the association are reviewed by the responsible policy committee at least once 
each year and, as a matter of fact, they can be brought up for reconsideration 
at almost any time should any member or members indicate a desire to review 
and reconsider a position. Our records indicate that in all of the consideration 
of this problem over the years, there has never been a dissenting vote on the 
policy position adopted or the position taken by the association with reference 
to this legislation. 

I might also add that we have either filed statements for the record or had 
witnesses testify on this and similar legislation at every opportunity and copies 
of these statements and testimony were widely distributed to the committee 
members and other interested members on request. 

We hope the information supplied herewith is in all respects responsive to 
your requests. We also very much appreciate your giving us the opportunity to 
supply for the record of your hearing the additional views expressed herein. 

Sincerely yours, 
LAMBERT H. MILLER, 
General Counsel. 
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NATIONAL ASSOCIATION OF MANUFACTURERS’ POSITION ON PRICING 


Adopted by the Board of Directors, September 16, 1954; reviewed, February 3—, 
1955 


The public interest requires a preservation of effective competition which is 
the basic regulating and directing force in our free economy. It is the inherent 
capacity of free and open competition to provide products to the consuming 
public at the lowest possible prices. 

Therefore, it is recommended that the applicable Federal laws be amended to 
assure the freedom of the individual seller to meet price and other ferms of 
competition. The individual seller should have the right to determine the pricing 
methods independently in selling his products which he believes economically 
sound and desirable, delivered or otherwise, whether or not such pricing methods 
are used by a competitor or competitors. 


{NAM Law Department Memo, January 8, 1957] 
LIMITATION OF THE “GooD FAITH” DEFENSE—WHAT It MEANS TO BUSINESSMEN 


Congressman Patman and Senator Kefauver have again introduced H. R. 11 
and 8S. 11 which propose to amend the Robinson-Patman Act so as to virtually 
eliminate, or at least severely limit, the right of a seller to meet in good faith 
the lower price of a competitor. Enactment of this legislation would, in effect, 
deprive sellers of any legal means of defending against price raids by com- 
petitors. In fact, sellers would be placed in jeopardy of violating the price 
discrimination provisions of the act each time they attempted to retain a 
customer by engaging in price competition. 

Identical bills have been before the Congress for a number of years. They 
are specifically designed to overturn the Supreme Court’s Indiana Standard 
decision where it was held that a seller could lower his price to one or more 
customers without necessarily having to make comparable reductions to all 
customers where done in good faith to meet a lower price offered to such 
customers by a competitor. 

It was evident in the last Congress that the House Judiciary Committee was 
fearful that H. R. 11 might create more competitive problems than it would 
solve. The committee was not, therefore, inclined to favorably consider this 
bill. To counteract that situation, certain retail organizations generated a 
pressure campaign in Congress. This campaign resulted in a petition signed by 
218 Members of Congress which served to discharge the Judiciary Committee 
from further consideration of the legislation and force consideration on the 
House floor. These pressure tactics reached their height when the House passed 
H. R. 1840 by an overwhelming vote of 393 to 3, virtually eliminating the good 
faith defense, which was identical in all material respects to H. R. 11 and S. 11. 

It should be noted that retailers have never been considered subject to the 
price discrimination provisions of the Robinson-Patman Act. Thus retailers 
apparently feel that their right to meet prices of competitors should not be- 
altered but are urging the Congress to deprive sellers of the self-same right. 

Supporters of this proposal have distorted its true meaning to such an extent 
that many small-business men feel that its passage will be their salvation. The 
facts, however, do not support this contention. To the contrary, it is generally 
conceded, even by supporters, that this legislation would be harmful to and 
create many problems for all manufacturers or sellers, whether they be small, 
medium or large. 

It should be emphasized that the President’s Cabinet Committee on Small 
Business, after an extensive study, made a number of important recommendations 
for legislation to aid small business. The Committee did not, however, recom- 
mend enactment of legislation along the lines of H. R. 11. In fact, the Justice 
Department, presumably speaking for the administration, has consistently op- 
posed any such proposal on the ground that: 

“A gseller’s right to meet a competitor’s lawful prices by granting price dif- 
ferentials to some customers without reducing his prices to all seems consonant 
with our national antitrust policy and should remain an essential qualification 
of any antiprice-discrimination law. A seller constrained by law to reduce 
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prices to some only at the cost of reducing prices to all may well end by reducing 
them to none.” 

The untold problems which enactment of H. R. 11 would create are exempli- 
fied by remarks of House Judiciary Committee Chairman Celler who has con- 
ceded that H. R. 11 has “hidden meanings,” presents “many problems” and that 
there are “many things in this bill which may take many Supreme Court de- 
cisions to clarify.” He described it as “very much like an iceberg” in that 
“You can see one-fourth of the iceberg, but possibly three-fourths of that ice- 
berg is submerged and hidden.” It is not surprising, therefore, why business- 
men and Members of Congress may have difficulty understanding this proposal. 


THE ROBINSON-PATMAN ACT GOOD FAITH DEFENSE 


Section 2(a) of the Robinson-Patman Act amendments to the Clayton Act 
makes it unlawful for sellers engaged in commerce to discriminate in price be- 
tween different purchasers of commodities of like grade and quality where the 
effect of such discrimination “may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the bene- 
fit of such discrimination, or with customers of either of them.” There is, of 
course, no price discrimination where the seller charges all competing customers 
the same price. 

Thus the Federal Trade Commission can prove violation of the act by showing 
that price differentials were granted on like products to some but not all customers 
by the same seller in the same competitive area and that the effect thereof “may 
be” competitively injurious to competitors of either the seller or buyer, or to 
customers of either of them. The Trade Commission, it will be noted, is not 
required to prove “actual” competitive injury but merely the probability thereof. 

Once the Trade Commission establishes such a prima facie case of price dis- 
crimination, the accused seller, under the statute, may defend by showing among 
other things that the lower price which he granted to one or more but not to all 
of his competing customers was done “in good faith to meet an equally low price 
of a competitor.” If this is established by the seller, the Supreme Court has held 
it is an absolute defense to charges of unlawful discrimination in price. 

Hence the good faith defense merely means that a seller has the right to lower 
his price to one or more competing customers without having to do so for all 
customers, for the sole purpose of “meeting” but not “beating” the equally low 
price which has been offered to any of his customers by a competing seller. 


THE INDIANA STANDARD CASF 


The campaign to enact legislation to deprive a seller of the right to meec tne 
lower price of a competitor in order to retain his customers has been underway 
since 1951. 

It came about as the direct result of the Supreme Court’s ruling in FTC vy. 
Standard Oil of Indiana, often referred to as the Detroit ease. In brief, four 
“jobber” customers of Indiana Standard in Detroit, who also sold at retail, were 
offered at different times a lower price on gasoline by Standard’s competitors than 
they were then paying. Faced with the loss to a competitor of these valuable 
customers, Standard gave them the same price they had been offered by com- 
petitors but did not reduce its price to all retail customers in the Detroit area 
In other words, the company, solely as a defensive measure, reduced its price to 
those customers who had already been offered a lower price by a competitor. 

The Trade Commission filed a price-discrimination charge and established a 
prima facie Robinson-Patman Act violation by showing that some of the com- 
pany’s customers received a lower price than others and that such price differ- 
entials resulted in probable competitive injury to those not receiving the lower 
price. 

The company attempted to justify or defend its action and established that the 
reduced prices were granted solely for the purpose of meeting in good faith the 
equally low price offered to such customers by competitors. 

The Trade Commission ruled, however, that meeting a competitor’s equally 
low price did not exonerate the company where the result ‘may be” to create 
certain intangible competitive effects. The Commission conceded that there may 
be certain instances of “incidental” injury where the good faith defense could 
prevail but indicated that each case must be judged on its merits. 
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The Supreme Court disagreed with the Trade Commission and ruled that the 
good faith meeting of a competitor’s lower price was a complete or absolute de- 
fense to a price discrimination charge, despite the occurrence of competitive 
injury. It reasoned that the defense in the diluted form urged by the Trade 
Commission would be a “dubious” one lacking in any standards for the guidance 
of sellers and “have such little, if any, applicability as to be practically mean- 
ingless.” 

LEGISLATIVE ACTIVITIES 


H. R. 11 and S. 11 propose that the good faith defense would continue to be 
a “complete” defense “‘unless the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.” 
This is said to mean that the defense would be preserved if nothing more results 
from a price discrimination than mere injury, destruction, or prevention of com- 
petition with an individual trader. The defense would be eliminated, however, 
where price discrimination results in a substantial lessening of competition or a 
tendency toward monopoly. 

This approach assumes that section 2 (a) specifies the following two separate 
and distinct types of competitive injury which may result from price discrimina- 
tions and thus violate the act: 

(1) substantially to lessen competition or tend to create a monopoly in 
any line of commerce or 

(2) merely affect competition with a person who either grants or receives 
the benefit of such discrimination or with customers of either the buyer or 
seller. 

It should be emphasized, however, that neither the courts nor the Trade Com- 
mission have attempted to make this distinction between the two types of com- 
petitive injury. In fact, in every case that has dealt with the act since it was 
passed in 1936, the courts have assumed that the two phrases were synonymous. 
In other words, the cases seem to reason that there cannot be an “injury to 
competition” with a person without there being at the same time a probability of 
“substantial lessening of competition.” It therefore seems apparent that Con- 
gressman Celler appropriately described the situation which may develop if 
this bill is passed when he said 

“There are many things in this bill which may take many Supreme Court 
decisions to clarify, for example, the distinction between the injury clauses of 
section 2 (a) which are crucial in determining whether the good faith defense 
is applicable.” 

In the same connection, the most ardent supporter of this proposal, Congress- 
man Patman, admits that this bill lacks somewhat in clarity. Thus he has 
admitted that “It raises questions all right, but that is what makes lawsuits.” 

Furthermore, House Judiciary Committee attempts to identify the areas 
wherein the defense would continue applicable were not altogether successful. 
For instance, the committee report declared that the defense would continue 
applicable “where the injury is only to an individual competitor, but is not of 
sufficient effect that it may result in injury to the vigor of competition.” It 
conceded however, that “in appropriate cases proof of injury only to an individual 
competitor would not preclude a finding that the effect of such injury may also 
be substantially to lessen competition or tend to create a monopoly.” 

In view of such indefinite and vague standards in the legislative history, there 
can be no assurance that the good faith defense would ever be available to a 
seller charged with price discrimination, once the Trade Commission establishes 
a prima facie case of competitive injury, whatever its extent may be. This 
would place a seller in an impossible position. Thus if he is confronted with 
the necessity of meeting a competitor’s lower price to hold a customer, he must 
ascertain, first, whether to do so would substantially lessen competition or tend 
to create a monopoly in any line of commerce. Second, and assuming that a 
businessman or his lawyer could determine that no such result “may” occur, he 
must then decide whether his lower price may create competitive injury to his 
competitors or their customers, or to buyers from him or their customers, and 
if so, whether or not the fact that he made his price in good faith to meet a com- 
petitor’s equally low price would absolve him from charges of unlawful price 
discrimination under the abbreviated defense. 

In short, H. R. 11 would require a seller to perform the functions of the Trade 
Commission and the Supreme Court, whose decisions are seldom unanimous, 
before he could run the risk of trying to keep a customer through good faith 
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concessions in price. As a practical matter, therefore, the good faith defense 
would be completely ineffectual since before a seller could arrive at the judicial 
judgments the proposed statute would require, his customers would no doubt 
have been lost to a competitor. 

Accordingly, the Trade Commission, during one of those peridds when it 
opposed this legislation, aptly described the situation when it declared that “As 
a practical matter, this [bill] completely nullifies the defense, for it would never 
be available to any seller, for the Supreme Court has already held that every 
substantial difference in price may injure competition.” 


ARGUMENTS FOR AND AGAINST H. B. 11 


It should be emphasized that the Indiana decision has not caused widespread 
price discriminations and resultant adverse competitive effects which some sup- 
porters of this legislation had predicted. As a matter of fact, not one seller has as 
yet been able to prove to the satisfaction of the Trade Commission, in a price 
discrimination proceeding, that his reduced price was granted in good faith 
to meet the lower price of a competitor. 

The Federal courts, on the other hand, in at least two cases other than the 
Detroit case, have held that the sellers here involved justified price differentials 
by establishing the good faith defense. Both of such cases, Balian Ice Cream v. 
Arden Farms and Standard Oil Co. v. Brown, was treble-damage actions brought 
by private parties against sellers alleging competitive injury resulting from price 
discriminations. The Balian case has been cited with considerable alarm by 
supporters of H. R. 11 as representing an unwarranted expansion of the Indiana 
Standard doctrine. The Standard Oil v. Brown case wasn’t decided until Novem- 
ber 1956, which probably accounts for the fact that it has not yet been viewed 
with the same misgivings. It thus appears from the hearings in the last Congress 
that supporters of H. R. 11 are not really as concerned over the Indiana holding 
as they are over its so-called expansion by the courts. 

The Balian case was an action brought against a seller by his competitors, not 
his customers. It was charged that the seller by reducing his price on all except 
one of its products to all of its customers in the Los Angeles area created com- 
petitive injury to his competitors. They contended that the seller discriminated 
in price between his customers because he did not reduce prices in Arizona, 
Washington, and Oregon to the same level as in Los Angeles. 

The court’s ruling substantially followed the Indiana decision and in addition 
clarified some of the questions left unanswered by that holding. For instance, 
it held that a seller was not limited to meeting lower prices on an individual 
customer basis, but instead could lower his price to meet competition on a general 
or area basis. The price reduction here involved, the court declared, “was un- 
questionably necessary in the opinion of Arden to eliminate a great many of the 
chiseling cuts, special advantages, and rebates given. by competitors in this very 
area.” 

The court also found that there was no price discrimination, and hence no 
competitive injury, since all competing customers were charged the same price. 
It did not consider the seller’s customers in other states as being in competition 
with those in Los Angeles. Accordingly, since there were no price differentials 
the court indicated that the seller could have reduced his price “below” that of 
his competitors so long as all customers received the lower price. This general 
price reduction by the seller to all customers in the same competitive area would 
seem to be the precise practice which supporters of H. R. 11 are urging. 

The most controversial feature of the Balian decision was the court’s holding 
that the accused seller does not have the burden of proving “the lawfu!ness of the 
prices which it claimed to meet.” The Standard Oil v. Brown ruling reached 
this same conclusion. 

Briefly, this question stems from the Indiana decision where the court on a 
number of occasions referred to the “lawful” lower price being met. Thus some 
felt that the seller charged with price discrimination was obliged to show the 
“lawfulness’of the price which he met. However, in the Balian and Standard 
Oil v. Brown cases, the courts held that the seller does not have this evidentiary 
burden but indicated that the defense might not be available where the seller 
knew or had reason to believe that the price being met was unlawful. 

Supporters of H. R. 11 contend that these rulings represent an unwarranted 
expansion of the Indiana decision. They declare that such decision only permits 
the meeting of “lawful” lower prices and that the burden should be upon the 
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seller to prove the lawfulness of the price being met. In their view, this im- 
proper interpretation of the Supreme Court decision provides additional basis 
for enacting legislation to make it clear that this burden is upon the seller 
charged. 

It would seem obvious that a seller should not have to concern himself with the 
legality of his competitor’s prices. Indeed, the defense would be meaningless 
if the seller is required to make such a determination before being permitted to 
meet a competitor’s lower price. In fact, the law should assure the freedom to 
compete and not harness the seller in an economic straitjacket by requiring him 
to perform functions vested by law in the Trade Commission and the courts. 

Since the Indiana, Balian and Brown cases are the only ones where the good 
faith defense has prevailed, the examples cited in support of both sides of this 
issue are apparently hypothetical or at least haven’t been litigated. The situa- 
tion referred to most often in congressional hearings as the one most likely to 
occur and present the most problems under the proposed legislation is as follows: 


A, a small manufacturer doing business in a limited area, sells his product 
to 10 customers, all at a price of $1. B, a giant manufacturer in the same in- 
dustry sells a comparable product for 90 cents, but has not heretofore sold 
in the area serviced by A. B attempts to invade this market and offers A’s 
best customer a price of 90 cents on the product for which he has heretofore 
paid $1. This customer advises A that he will switch his business unless 
A meets the price of 90 cents offered by B. 


if A does not reduce his price to meet competition, he will lose his most valu- 
able customer. As the law now stands he could reduce his price to 90 cents to 
this one customer for the purpose of meeting in good faith the lower price of a 
competitor. He would not be required to reduce his price to his other 9 custo- 
mers. By reducing his price to this one customer A may be able to stave off B’s 
attempted invasion of his market. 

Under H. R. 11, A’s situation would be entirely different. That bill would not 
permit him to reduce his price to the one customer if certain intangible competi- 
tive injury “may” occur to his competitors or their customers, or to his other 9 
purchasers and their customers. Thus A has the hard choice of losing a valuable 
customer for fear of violating the law or of reducing his price to 90 cents to all 
ten of his customers, something it may be financially ruinous for him to do. 
Nevertheless, supporters of this legislation seem to feel that A suould be required 
to lower his price to all 10 of his customers in order to meet the lower price 
offered to one. Their argument seems to be that if a seller can reduce his price 
for one customer he should be able to do so for all. Otherwise, it is asserted, 
the nonfavored nine buyers are placed at a competitive disadvantage with the 
favored buyer. In other words, they assert, it is better to sacrifice one seller 
than to create injury to nonfavored buyers and their customers. 

Proponents also contend that buyers receiving lower prices than their com- 
petitors do not pass the benefits on to the consumer. On the surface, however, 
it is evident that the consumer at least has a better opportunity to reap the 
benefits of lower prices where more than one seller is competing for the business 
of retailers and more than one retailer is competing for the business of con- 
sumers. The present bill would doubtless tend to stagnate our economy by 
freezing customers to their present suppliers and thus discouraging attempts 
to expand. 

It is apparent that jobbers may also suffer from enactment of this legislation. 
Denial to the producer of the right to meet the lower price offered to his jobber 
by a conipetitor would encourage vertical integration. Thus to avoid the possi- 
bility of price discrimination charges each time a competitive price was met at 
the jobber level, it may be preferable for the producer to establish his own 
distribution system and Sell direct to retailers, thereby eliminating one problem 
area. The larger producers may, of course, be financially able to do this 
whereas their smaller competitors may not. 

Sponsors of this kind of legislation have repeatedly declared that it would 
not restrict or impair the right to absorb freight charges in order to compete 
but failed to include a provision covering that contingency in the last Congress. 
The Senate Judiciary Committee, on the other hand, must have had some mis- 
givings in this regard since the bill it reported in the 84th Congress provided 
“That nothing contained herein shall be construed to alter the law applicable 
to the absorption of freight or of shipping charges.” 

This proviso would apepar to settle the issue of freight absorption. The diffi- 
culty, however, is that “the law” applicable to freight absorption is not alto- 
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gether clear and may mean whatever the Trade Commission decides it should 
be at any given time. The Senate report declared that freight absorption “is not 
illegal per se under existing law” and “would not be illegal per se, if this bill is 
enacted.” It also quotes the following language of the Supreme Court in the 
Staley case “as the principle’ which “would continue to be the law if this bill 
were enacted” : 

“But it does not follow that respondents may never absorb freight when their 
factory price plus actual freight is higher than their competitor’s price * * * 
Congress has left to the Commission the determination of fact in each case 
whether the person charged with making discriminatory prices acted in good 
faith to meet a competitor’s equally low prices.” [Italic added.] 

This merely seems to say that the Commission would continue to determine 
whether or not freight absorption is legal in any given case. It most certainly 
does not provide any standards for the guidance of sellers in pricing their 
products. 

Some supporters of this legislative proposal have charged that the Indiana 
Standard ruling “gave to unscrupulous buyers the right to extract from their 
suppliers unearned discounts and other price preferences.” It is declared that 
this practice cases grave competitive injury to monfavored buyers and their 
customers and would be alleviated by enactment of a good faith limitation 
statute. This practice is described as follows: 


A large retail chain-store operator in order to establish a low price on 
particular products will purchase the entire output of a small manufacturer 
at a price virtually dictated by the buyer. The buyer then uses that low 
price to coerce large producers to sell him comparable products at the 
same low price under the guise that they must do so to meet the lower price 
of their competitors. 


Proponents contend that under H. R. 11 sellers would be reluctant to grant 
the large buyer a lower price than charged to other customers. This example 
seems to demonstrate that this legislation would probably force competing sellers 
to charge all customers the same price for fear of violating the law. This would 
doubtless create price rigidity at all marketing levels and thus deprive sellers, 
buyers and consumers of the fruits of competition. 

This example also serves to illustrate the very significant point that buyers, 
not sellers, are apparently responsible for many of the competitive ills said 
to flow from the good faith defense in its present form. As a matter of fact, the 
hearings of congressional committees are replete with charges that large buyers 
are using their economic influence to obtain lower prices than those paid by 
their competitors. It thus seems anomalous that all efforts should be concen- 
trated on amending section 2 (a) of the act so as to further regulate sellers. By 
so doing, it appears that supporters of this legislation are intent upon placing 
responsibility upon sellers, rather than the Trade Commission, to assure that 
buyers comply with the law. The most ironic feature of such an approach is 
that penalties for violation would be placed upon sellers rather than upon those 
creating the problem—the buyers. 


CONCLUSIONS 


Proponents of the legislation admit that restricting the good faith defense 
would to some extent hamper manufacturers of all sizes—small, medium, and 
large—in their attempts to compete effectively and efficiently. If our competitive 
economy is to be preserved, a seller must be free to go into any and all markets 
and try to sell his products at the prevailing local price. By the same token, a 
seller must, in order to survive, be permitted to lower his price in order to meet 
prices offered to one or more of his customers by a distant competitor just 
coming into his area. In so doing he is merely giving the customer a price which 
is already available to him. This freedom of action, the Trade Commission once 
stated, “is not only indispensable to a competitive economy, to the protection 
of consumers, but is an essential armament for small businessmen in their efforts 
to hold as well as develop their share of the market.” 

It is apparent that no business can compete actively and vigorously if its 
efforts to meet competition are to be judged, after the fact, as proposed by 
H. R. 11, on the basis of whether or not some competitive injury occurs as a 
result of meeting in good faith the lower price of a competitor. 

Bills which would write into law the Supreme Court’s Indiana ruling and 
assure sellers of the right to absorb freight in order to meet competition have 
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been before Congress for several years. The original bill, introduced by Senator 
Capehart in the 83d Congress, was drafted in cooperation with Federal agencies 
and the White House staff. In fact, the Budget Bureau advised the Senator on 
May 25, 1954, that legislation to this effect “would be in accordance with the 
program of the President.” It is understood that an identical bill will soon 
bé introduced. 


{NAM News, March 22, 1957] 


IRATE INDUSTRIALISTS JOINED BY SENATOR DIRKSEN IN VIGOROUS PROTEST AT 
KEFAUVER UNFAIR TREATMENT IN GooD FAITH HEARINGS 


Charges of unfair treatment to industry featured a hearing conducted by the 
Senate Judiciary Antitrust and Monopoly Subcommittee, the chairman of which 
is Senator Kefauver (D., Tenn.). 

At issue was the Kefauver bill (S. 11), which is designed to modify or destroy 
the defense of good faith in a price discrimination case under the Robinsun- 
Patman Act. 

SUBPENA OIL RECORDS 


Before hearings were opened the chairman announced that records of 20 oil 
companies were being subpenaed—the ostensible reason being to find out what 
sort of activities these companies engaged in as a part of their fight against the 
bill. 

But organizations and companies propagandizing for the bill were not sub- 
penaed—they were supporting the Kefauver bill by urging businessmen and 
others to write or wire Members of Congress. 


WITNESSES OFFENDED 


Industrial witnesses were especially offended because a press release charged 
them with a “conspiracy” to defeat the bill. 

Dwight F. Benton, vice president in charge of sales for the Standard Oil Co. 
(Indiana), said: 

“We at Standard Oil did not conspire with anyone to do anything. We did 
talk about S. 11 with the representatives of some other oil compauies. We did 
talk at length about the bill with many of our dealers. We are certain we had, 
not just a right, but a duty, to do both things. And we resent any attempt to 
intimidate us by the suggestion that there was something wrong about our 
activities. There just wasn’t and there isn’t.” 

The bill in question passed the House last year 393 to 3, and was reported 
favorably by the Senate Judiciary Committee, but was not acted upon by the 
Senate. 

WITHOUT STUDYING IT 


Some industrial opponents of the bill frankly admitted that they did not get 
out and make a real fight against it last year—they considered it fantastic that 
Congress would think of rushing through such an important bill without proper 
study. 

Senator Kefauver announced that the hearing of the Senate subcommittee 
would last 4 days. Fuily 100 witnesses were clamoring to be heard. 

Mr. Benton, who said that gasoline dealers and distributors wrote ietters to 
Members of Congress against the bill, went on: 


THREAT TO EXISTENCE 


“Do you want to know why the dealers have written so many more letters 
opposing S. 11 this year than last? * * * The blunt fact is that the dealers 
have only lately found out that S. 11 is a threat to their very existence.” 

He said that “obviously public awareness of the dangers of this legislation is 
growing. The list of companies and associations and individuals opposing S. 
11 grows longer each day.” 


SENATOR IRATE OVER UNFAIRNESS 


Senator Dirksen (R., Ill.), a member of the committee, was aroused over the 
apparent one-sided treatment of the oil companies. 

He read from a press release issued by Senator Kefauver, as chairman of the 
subcommittee, 8 days before hearings opened on the bill. 
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“CONSPIRACY”? CHARGE? 


The press release began: “Senator Estes Kefauver (D., Tenn.), chairman of 
the Senate Antitrust and Monopoly Subcommittee, today charged a number of 
the Nation’s giant oil companies with a conspiracy by which they have forced 
their captive gasoline dealers and jobbers to engage in a massive propaganda 
campaign to Members of Congress opposing an amendment to the Robinson-Pat- 
man Act. Over the weekend Senator Kefauver sent subpenas to 20 oil com- 
panies, 2 trade associations and 4 oil company executives, ordering them to pro- 
duce all documents and material pertaining to their efforts to launch this propa- 
ganda campaign.” 

Senator Dirksen asked Hammond Chaffetz, a lawyer for the Standard Oil Co. 
(Indiana), who was on the witness stand at the time: 

“When you are charged with a conspiracy, what does that mean? What is its 
implication to the public?’ 

Mr. Chaffetz replied: “It is an implication that you did something criminally 
wrong, legally bad.” 

The Illinois Senator, who said that if oil companies were to be called up be- 
cause they opposed the bill, those engaging in widespread propaganda for the 
bill also should be called. The latter, however, were not subpenaed. 


MISLEADING STATEMENT 


He said the Kefauver statement was in bad taste. He added: “It leaves a 
wholly misleading impression with the country when it is a charge that has not 
been sustained.” 

Senator Wiley (R., Wis.), also a member of the subcommittee, said: “I see no 
evidence of any conspiracy.” 

Then Senator Kefauver defended himself. He said he meant a “noncriminal 
conspiracy” to stir up propaganda against the bill. ‘This charge, he said, was 
justified. 

SUBPENA VERSUS INVITE 


Earlier in the hearing, it developed that whereas the records of the oil com- 
panies were subpenaed, the associations fighting for the bill were merely “in- 
vited” to bring their records. 

But, when Senator Dirksen questioned the committee staff, it developed that 
not all records had been filed by the proponents of the bill. 

During the hearing, a passage from a speech by former Federal Trade Commis- 
sion Chairman Howrey against the bill was read. He said: 


DOUBLE MEANING 


“As I stated in the beginning, the Kefauver proposal is adroitly drafted. It 
provides that a seller may defend a charge of price discrimination by showing 
that he had in good faith met the equally low price of a competitor, unless the 
effect of his doing so may be to lessen competition. 

“This is merely another way of saying that the good faith meeting of a com- 
plete defense is hereby repealed, for it is this very competitive effect which must 
be present before the Robinson-Patman Act comes into play at all—if there is no 
competitive injury then there can be no illegality, but if there is competitive in- 
jury, then there can be no recourse to the meeting competition defense.” 

Among the witnesses was Lawrence M. Brile, president of the Fairmont Alu- 
minum Co., Fairmont, W. Va. He said that the legislation “would practically 
eliminate, or at best, severely limit, the right of a seller to meet, in good faith, 
the lower price of a competitor.” 


IF THEY ONLY KNEW 


Senator Dirksen quoted former FTC Chairman Howrey as saying that many 
Congressmen said they were for the bill, who would not dream of voting for it 
if they fully understood its portent. 

Representative Dorn (D., 8. C.), who voted for the bill in the House last year, 
appeared before the Senate subcommittee and said frankly he was worried 
about it. 
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THE DRIVE For §. 11 


The cry of “gag rule” was heard as the Senate Judiciary Antitrust Subcom- 
mittee rushed hearings on the Kefauver bill (S. 11), which would destroy the 
defense of good faith in price discrimination cases. 

At the outset Senator Estes Kefauver (D., Tenn.), chairman, planned to limit 
hearings to4 days. Fully 100 representatives of industry sought to testify against 
the bill. 

Hearings were held in a jampacked room, but few witnesses were heard. Many 
businessmen—after a 2 days’ wait-—went home, leaving statements. 

In the end a continuation of hearings was ordered. 

Widespread opposition by manufacturers was disclosed. The committee was 
told the legislation would hurt competition—hurt business, big, medium and 
small—and cause widespread dislocation. 





[NAM News, January 11, 1957] 
ANTITRUST 


Antitrust—two measures which were strongly pressed in the last session are 
again before Congress. They are H. R. 11 and 8. 11, which are designed to over- 
turn the Supreme Court decision in the Standard Oil (Indiana) case and virtually 
destroy the defense of good faith to a charge of price discrimination. Many 
manufacturers vigorously opposed this measure last year. 

Chairman Celler (D., N. Y.) of the House Judiciary Committee proposed an 
antimerger bill, and said early hearings would be held. The bill would require 
parties to a proposed merger to notify the Attorney General and the Federal Trade 
Commission 60 days in advance. 

Numerous other antitrust measures are proposed or expected to be advanced. 





[NAM News, January 18, 1957] 


NAM Law DEPARTMENT PREPARES ANALYSIS OF NEW BILLS TO AMEND Goop FAITH 
AND SHOowS How THEY MAY THROTTLE COMPETITION 


NAM’s law department has prepared a comprehensive analysis of newly intro- 
duced Senate and House bills which propose to amend the Robinson-Patman Act. 

Congressman Wright Patman (D., Ark.) and Senator Estes Kefauver (D., 
Tenn.) have introduced H. R. 11 and 8. 11, both of which propose to amend the 
act so as to virtually eliminate, or sharply curtail, the right of a seller to meet in 
good faith the lower price of a competitor. 

The study, entitled “Limitation of the Good Faith Defense and What It Means 
to Businessmen,” is available to all members, attorneys and other interested 
parties on request. Write the NAM Law Department, 918 16th Street NW., 
Washington 6, D. C. 

SIMILAR BILLS BEFORE 


Pointing out that identical bills have appeared before Congress over a number 
of years, the NAM charges these bills are designed to reverse the Supreme Court’s 
Indiana Standard decision wherein it held that a seller could lower his price to 
one or more customers without making similar adjustments to all customers, 
providing it was done in good faith to meet lower prices offered by a competitor. 

The law department’s study reviews the history of the FTC v. Standard Oil of 
Indiana case and steps that led to the Supreme Court decision. It also refers to 
the Balian Ice Cream vy. Arden Farms and the Standard Oil v. Brown cases, out- 
lining the importance of “burden of proof” interpretatin as it applies to the good 
faith formula. 

SELLER MUST BE FREE 


Charging proponents of the legislation admit restriction of the good faith de- 
fense would—to some extent—hamper manufacturers of all sizes in their efforts 
to compete effectively and efficiently, the NAM law department warns that if our 
competitive economy is to be preserved, a seller must be free to go into any and 
all markets and try to sell his products at the prevailing local price. 

91068—57—pt. 2-3 
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The analysis states that a seller must, in order to survive, he permitted to lower 
his price to meet prices offered his customers by competitors coming into his 
area. The seller would merely be giving his customer a price which is already 
available to him anyway. 

AFTER THE FACT 


In conclusion the study points out that it is apparent no business can compete 
actively and vigorously if its efforts to meet competition are to be judged after 
the fact, as proposed in H. R. 11, on the basis of whether or not some competitive 
injury occurred as a result of meeting in good faith the lower price of a 
competitor. ; 

The case references along with previous opinions stated by departments and 
agencies of the government, the source of pressures for enactment of these bills, 
and the logical, practical arguments against such legislation are must reading for 
every businessman. It is suggested you write for your copy today. 


{NAM News, February 22, 1957] 
CAPEHART “Goop Fairy” BILL 


Senator Capehart of Indiana has introduced §S. 1211, which declares that it 
shall be a complete defense for a manufacturer accused of price discrimination 
to show that his lower price was made in good faith to meet an equally low price 
of a competitor. 

Further, it specifically assures manufacturers of the right to absorb freight as 
a part of the competitive system. 

The Capehart bill—which was endorsed by the administration in 1954—stands 
out in opposition to the Patman-Kefauver bills—S. 11 and H. R. 11—which would 
destroy the good faith defense. 

The decision Congress makes on these bills may be one of the most important 
of the session affecting the competitive business system. 





[NAM News, March 8, 1957] 
ACTION ON INDUSTRY BILLS 


Hearings will be opened by a Senate Judiciary Subcommittee on March 12 on 
the Kefauver bill (S. 11) which is designed to virtually eliminate the defense of 
good faith against a charge of price discrimination. 

This measure—strongly opposed by industry—has previously failed in Con- 
gress. However, a strong effort will be made this year to enact it into law. 

Manufacturers opposing the bill say it would greatly restrict competition and 
foster monopoly. 


[NAM News, March 15, 1957] 
ANTIBUSINESS LEGISLATION 


The drive for premerger and price discrimination bills—each potentially harm- 
ful to industry—got under way in both Senate and House. 

The House Judiciary Committee is in the midst of hearings on the Celler and 
Keating bills (H. R. 2148 and H. R. 264), which require prior notice of intention 
of corporations to merge. 

The Senate Judiciary Committee considered the Kefauver bill (S. 11), which 
would virtually destroy the good faith defense in price discrimination cases. 

A “gag” on hearings was planned so that industry may not get an opportunity 
fully to explain its opposition. 

The National Association of Manufacturers opposes both bills as inimical to the 
normal growth of industry and suppressing competition. 


Senator Kerauver. Was a letter sent to all the members, Mr. Miller? 
Mr. Mitier. Not that I know of. There may have been. I might 
say, Senator, just generally, we have very widely publicized this 
particular problem for a great number of years. Actually, it came 
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up many years ago, as you know, and we have made every effort to 
advise our members, bring them up to date on the current status and 
our views as to the impact of this legislation on manufacturers gen- 
erally. There has been a great bit of material sent out in the way of 
analyses, and up-to-date reports through our newsletter and that sort 
of thing to keep them advised of the progress of this legislation. 

Senator Krravuver. That is, of course, a part of your function, to 
keep them advised ¢ 

Mr. Miuuer. Yes. 

Senator Krrauver. Will you furnish any letter that went out? 

Mr. Parker. Any letter to the members; yes. 

Senator Keravuver. Did you ask that the members write their Sena- 
tors and Congressmen ¢ 

Mr. Miter. I suspect we did, Senator. It would certainly be an 
oversight if we didn’t. 

Senator Krrauver. If you didn’t do so, you intended to ? 

Mr. Miruer. Yes, sir. 

Senator Kerauver. There will be a short recess. 

Mr. Parker. May I express my appreciation for your courtesy in 
giving me this opportunity. 

(A brief recess was taken.) 

(The information referred to above is contained in the following 
letter :) 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
Washington, D. C., April 8, 1957. 
Hon, Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Committee on the Judiciary, 
Washington, D. C. 
DEAR SENATOR KEFAUVER: 


During Mr. Cola Parker’s testimony on S. 11 before your Subcommittee on 
Antitrust and Monoply on Wednesday, March 27, 1957, Mr. Parker asked and 
was granted permission to file for the record a legal memorandum on that bill. 
Subsequent to this request, however, I exhibited to the subcommittee a copy 
of a memorandum prepared by the NAM law department and you instructed 
that it be made a part of the record. In view of this, we see no need for further 
burdening your hearing record with a lengthy memorandum as to the present 
law of price discrimination and the effect thereon which enactment of S. 11 
would have. We would, however, like to comment briefly with respect to the 
Balian Ice Cream vy. Arden Farms decision (231 F. 2d 356, certiorari denied, 
March 20, 1956, 76.8. Ct. 545). 

During the course of the hearings, it seemed to us that much of the confusion 
as to what the law is today, respecting the good faith meeting of competition 
proviso in section 2 (b) of the Clayton Act, reflects the confusion on the part of 
some members of the Federal Trade Commission and others as to the holding 
in the Balian case. 

As Mr. Parker made clear in his prepared statement, we construe the good 
faith defense as being limited to permitting a seller to meet in good faith the 
equally low price of a competitor. Mr. Parker also stated that the good faith 
defense, in our view, does not permit a seller to beat, or undercut, a competitor’s 
lower price. This question of “beating” a competitor is one of the factors in 
the Balian case which has caused, or has been made to cause, confusion as to 
what the good faith defense permitted. In the Balian case, however, the defend- 
ant, to meet competition, had lowered its prices to all its customers in the 
competitive area. Consequently, since there was no differential in price to 
competing customers, the court indicated that the seller could have reduced his 
price “below” that of his competitors so long as all customers received the lower 
price. Clearly, therefore, this was not a holding that a seller could undercut, 
or “beat,” a lower price offered by a competitor. 

Let us assume, arguendo, however, that the court, in Balian, did hold that a 
seller could legally undercut a competitor’s lower price. Such a ruling, in our 
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judgment, would be clearly erroneous. In our opinion this is made clear for all 
who would read by the Supreme Court im the Indiana Standard Oil case. There 
the Court stated, with reference to the good faith defense : 

“The defense in subsection (b), now before us, is limited to a price reduction 
made to meet in good faith an equally low price of a competitor.” [Emphasis 
supplied. ] 

Also with reference to the good faith defense the Court stated : 

“It [the defense as amended by the Robinson-Patman Act] also excludes re- 
ductions which undercut the ‘lower price’ of a competitor.” [Emphasis supplied. ] 

Moreover, according to the Supreme Court, section 2 (b) of the Clayton Act, 
as amended by the Robinson-Patman Act, “thus restricts the proviso to price 
differentials occurring in actual competition.” 

To us, therefore, it is clear beyond all doubt (1) that the good faith defense 
permits a seller only to meet, not beat, an equally low price of a competitor, 
and (2) that the good faith defense is restricted to price differentials “occurring 
in actual competition.” Consequently, in our judgment, the Balian Ice Cream 
decision did not and could not change the law as laid down by section 2 (b) 
and the Supreme Court in the Standard Oil case. 

Another factor in the Balian decision which has made its contribution to 
the confusion was dictum to the effect that an accused seller does not have the 
burden of proving “the lawfulness of the prices which it claimed to meet.” (To 
the same effect, see Standard Oil Co. v. Brown (1956), 238 F. 2d 54, 58.) 

In Standard Oil, the Supreme Court several times used the word “lawful” in 
relation to the price being met. It also omitted the word in other similar phrases 
in the opinion. Therefore, it is not possible to state with any degree of cer- 
tainty whether the Court used the word merely to describe the situation in that 
particular case or whether it was used to indicate that the good faith defense 
was available only when the seller was meeting a “lawful” lower price. There 
are lower court decisions which seem to take opposite views on this question. 
Suffice it to say here that the issue is not settled but presumably will be 
clarified in future litigation. 

It is our view that a businessman who operates in the haste and pressures of 
the market cannot prophesy, and should not be expected to prophesy, whether 
the competitor’s price he is meeting is in fact lawful or whether it may be 
held to be unlawful at some time in the future. He must make a speedy de- 
cision whether to (1) give up his customer, (2) reduce his price generally, or 
(3) reduce his price to one of his customers to meet in good faith the lower 
price of his competitor. In any event, reasoning from the Supreme Court’s 
decision in the Automatic Canteen case, it seems to us that the question of un- 
lawfulness of a price being met would be a part of the burden of proof which 
the Trade Commission, or a private plaintiff, must carry before the burden 
shifts to the seller to justify his lower price. This we conceive to be the 
view of the Court of Appeals in Standard Oil v. Brown, supra, when it said: 

“If the seller discriminates in price to meet prices that he knows to be illegal 
or that are of such a nature as are inherently illegal, as was the basing point 
pricing system in the Staley case, supra, there is a failure to prove the ‘good 
faith’ requirement in section 2 (b).” 

That court also said that: 

“There is nowhere a suggestion that the seller must carry the burden of 
proving the actual legality of the sales of its competitors in order to come within 
the protection of the proviso.” 

Apparently to the contrary is the recent opinion of the Court of Appeals, 
Seventh Circuit, in the Indiana Standard case: 

“We do not know, of course, why the Supreme Court added the word ‘lawful,’ 
but we strongly suspect that it was for the purpose of giving emphasis to its 
previous decisions that a ‘good faith’ defense was not available to a seller who 
had met an unlawful price.” 

Certainly this unsettled state of the law with respect to the meaning of one 
word in the Supreme Court’s opinion should not serve as the basis for depriving 
sellers of all right to meet in good faith the equally low price of a competitor. 
Neither should the Balian decision be permitted further to confuse the issue. 
for, as pointed out, the seller there lowered his price to all customers in the 
competitive area so that there was no discriminatory difference in price. In 
fact, the seller in that case did exactly what some proponents of 8. 11 insist 
that all sellers should be required to do—that is, make a general competitive 
area price reduction whenever a competitor offers one of his customers a lower 
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price. Logic would therefore, indicate that if these proponents of the bill 
dislike the Balian decision, they must also necessarily dislike S. 11. 

Toward the close of Mr. Parker’s testimony, you asked a number of questions 
on which we were requested to supply additional information about NAM com- 
mittee procedures and specifically with respect to any letters about this legisla- 
tion. 

On further checking, I find that we have not sent a letter to the membership 
with regard to this particular legislation. As I stated at the hearing, however, 
this matter has been extensively covered in our publications, such as the NAM 
News, our law department memorandum (copy of which you already have in the 
record), reports at board of directors and committee meetings, ete. As of possible 
interests, I am enclosing copies of our NAM News since the first of the year 
which have contained stories about the progress of S. 11 in the Congress. The 
page number is indicated on each issue wherein S. 11 is referred to and this, I 
believe, will give you a general idea of the way this legislation has been reported 
on to our members. We have found, however, no specific instance in which the 
membership was urged to communicate their views to legislators on this measure. 
This is not to say that the membership was not urged to do so to some extent, 
for I am sure the necessity or desirability of such communications was fndicated 
during discussion of this measure in committee and Board meetings. 

Study of pricing problems raised by the Supreme Court’s opinion in the Cement 
Institute case was initially undertaken by our distribution committee in 1948. 
The subject of pricing practices was given further consideration in 1948 in con- 
junction with the then pending delivered pricing bills, S. 1008. After careful 
study and full discussion, a policy position was adopted by the committee and ap- 
proved by the board of directors on November 30, 1948, and this continued in 
effect until August of 1954, when that policy position was revised and brought 
up to date in light of later developments. This position as revised was approved 
by our Board of Directors on September 16, 1954. Copy of this position is at- 
tached hereto for your convenient reference. 

Our distribution committee over the years has averaged a membership of be- 
tween 250 and 350. Actually, I believe this committee this year (now desig- 
nated as the marketing committee) is composed of some 400 businessmen repre- 
sentative of all sizes of companies from all sections of the country and from a 
wide crosssection of industry. This committee normally meets 3 or 4 times a year 
with numerous subcommittee meetings in between times. I doubt it would serve 
any purpose to burden your record with an outline indicating the number of 
times this legislation was up for consideration by the committee as a whole or 
subcommittee thereof. I think it would be fair to say, however, that the matter 
was either reported on or discussed at each meeting whenever it seemed timely 
or appropriate to bring it to the attention of the committee members. 

In addition, our industrial problems committee was specifically kept up to date 
on developments with regard to this legislation and, in fact, the policy position 
was submitted to this committee for its consideration and approval prior to 
presentation to the board of directors in September of 1954. The industrial prob- 
lems committee is a somewhat smaller committee, averaging something over 200 
members each year. This committee also meets 3 or 4 times a year as a rule and, 
likewise, has numerous subcommittee meetings in between times. Again speak- 
ing generally, I think it is fair to say that this matter has also been brought to 
the attention of the members of this committee at every appropriate time. 

In this connection it should be said, and I am sure you will appreciate the fact, 
that the association normally adopts policy positions which reflect broad princi- 
ples and that only in rare instances does the association take a position with re- 
spect to specific proposals, legislative or otherwise. Policy positions of the asso- 
ciation are reviewed by the responsible policy committee at least once each year 
and, as a matter of fact, they can be brought up for reconsideration at almost 
any time should any member or members indicate a desire to review and recon- 
sider a position. Our records indicate that in all of the consideration of this 
problem over the years, there has never been a dissenting vote on the policy posi- 
tion adopted or the position taken by the association with reference to this legis- 
lation. 

I might also add that we have either filed statements for the record or had 
witnesses testify on this and similar legislation at every opportunity and copies 
of these statements and testimony were widely distributed to the committee 
members and other interested members on request. 
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We hope the information supplied herewith is in all respects responsive to your 
requests. We also very much appreciate your giving us the opportunity to sup- 
ply for the record of your hearings the additional views expressed herein. 

Sincerely yours, 
LAMBERT H. MILLER. 
General Counsel. 


NATIONAL ASSOCIATION OF MANUFACTURERS POSITION ON PRICING 


Adopted by the board of directors, September 16, 1954; reviewed, 
February 3-4, 1955 


The public interest requires the preservation of effective competition which is 
the basic regulating and directing force in our free economy. It is the inherent 
capacity of free and open competition to provide products to the consuming 
public at the lowest possible prices. 

Therefore, it is recommended that the applicable Federal laws be amended to 
assure the freedom of the individual seller to meet price and other forms of 
competition. The individual seller should have the right to determine the pric- 
ing methods independently in selling his products which he believes economically 
sound and desirable, delivered or otherwise, whether or not such pricing methods 
are used by a competitor or competitors. 

Senator Keravuver. The hearing will come to order. 

How are you, Mr. Vesper ? 

Mr. Vesper. Fine, thank you, Senator. 

May I bring along Mr. W. L. Kaapcke, my legal counsel ? 

Senator Kreravver. How do you spell that? 

Mr. Kaarcke. K-a-a-p-c-k-e. 

Senator Kerauver. That is almost as difficult as “Kefauver.” 
[ Laughter. ] 

Mr. Vesper. Mr. Kaapcke is a member of the law firm of Pillsbury, 
Madison & Sutro, San Francisco, and is counsel for Standard Oil Co. 
of California. 

Senator Keravver. All right, Mr. Vesper, we will be glad to hear 
from you now. 


STATEMENT OF HOWARD G. VESPER, DIRECTOR AND VICE PRESI- 
DENT IN CHARGE OF MARKETING, STANDARD OIL COMPANY OF 
CALIFORNIA, WESTERN OPERATIONS, INC.; ACCOMPANIED BY 
WALLACE L. KAAPCKE, COUNSEL, STANDARD OIL COMPANY OF 
CALIFORNIA, SAN FRANCISCO, CALIF. 


Mr. Vesper. May I read my statement? It is rather brief. 

Senator Kreravuver. Yes, you can read it. Any parts that you miss 
will be transcribed as presented. 

Mr. Vesper. Thank you. 

My name is Howard G. Vesper; my address is 225 Bush Street, San 
Francisco, Calif. I am a director and vice president in charge of 
marketing of Standard Oil Company of California, Western Opera- 
tions, Inc., the company which operates the business and properties of 
Standard Oil Company of California in the 7 Western States and 
Hawaii and Alaska. 

On behalf of my company, I am making this statement in opposi- 
tion to S. 11 and its companion bills in the House of Representatives. 
T thank you very much for the opportunity to appear before you and 
state these views. 
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S. 11 goes to the very fundamentals of competition and in very im- 
portant respects proposes to change the rules under which businessmen 
would be allowed to compete. It is, therefore, very important to have 
in mind a basic characteristic of competition—that is, its extreme vari- 
ability and fluctuation. The competition a businessman faces changes 
from day to day, and often from hour to hour. It varies from one 
market to another, from one city to another, between localities in the 
same city and, indeed, even between individual business enterprises 
in the same locality. 

In order to’ do business, the businessman must have flexibility to 
meet the competition he encounters in the form in which he finds it and 
at the place and time when he finds it. If that flexibility is taken away 
from him, then his competitive ability is destroyed. In acting upon 
this bill, the Congress of the United States will be telling American. 
businessmen either that the »y may continue to compete or that they 
must not. The bill does not allow a middle ground. 

If this bill unfortunately should become law, then (a) every time 
a businessman had to meet a competitor’s offer to one customer or 
group of customers by reducing his price to that customer or group 
without reducing it to all; or (6) every time he had to meet a local 
competitor’s price by reducing his price in one community or locality 
without reducing it in a wide area; or (¢) whenever a price change to 
meet today’s competition had to be changed again tomorrow because 
the competition had changed—in any such case the businessman would 
seriously risk violating the law. 

My company markets in an area reaching from Canada to Mexico 
and from the Pacific coast to the Rocky Mountains; and a price 
reduction in one corner of this area may or may not have to be matched 
in the opposite corner. 

Putting aside such extremes, however, the decision just where to 
limit a price reduction to meet competition would be a hazardous one. 

The businessman who tried to resolve such questions would expose 
himself to enforcement proceedings by the Government and to treble- 
damage suits by anyone claiming ‘to be injured, and even to a number 
of suits by several people whose businesses may be affected by one 
competitive act. 

Businessmen cannot be expected to bear these risks in the day-to-day 
conduct of their business. Today, these risks can be avoided by acting 
in good faith upon verifying that a price reduction is made to meet a 
competitor’s offer. 

To avoid such risks under the bill, the businessman would have to 
choose between the loss of business to the lower competitive offer or 

reducing his price in a wide area of undefined limits. Obviously it 
would be impractical to meet each competitive offer by price reduc- 
tion over a wide area. Because of the variations in competitive offers, 

a price reduction to meet one would be in conflict with another. To be 
fully effective, a general price reduction would have to be to the 
lowest level of the competition. Such action could be ruinous, not 
only to the seller seeking to meet competition, but also to all of his 
competitors, including perhaps even the one who had quoted the lowest 
price. 

The alternative of not meeting competition could also be ruinous, as 
a result of the cumulative loss of customers. At best, the bill would 
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produce a business system of extremely rigid pricing; at worst, if 
everyone tried to meet competition by general price reductions, it 
would mean that those would survive who best could afford to struggle 
for business at the lowest level. Obviously, this would most severely 
affect those with the smallest resources. 

I seriously fear that for them this legislation would not be an 
“equality of opportunity” bill, except an equality of opportunity to go 
broke. 

To speak particularly of competitive conditions in the petroleum 
business, I would iike to point out that in the numerous oil-producing 
States there are many competitors operating within the boundaries of 
one State, where crude oil production, refining, and distribution take 
place without crossing State lines. California is a prime example. 
These competitors, whether they be integrated units or jobbers, would 
be unhampered by the bill. Without changing their entire price levels, 
these competitors could drop prices at both the wholesale and retail 
levels in small areas. The same opportunity might be available to in- 
terstate marketers whose prine ipal operations are in a conc entrated, 
well-defined area. Other interstate marketers, including many job- 
bers, would be precluded from meeting this localized competition for 
the reasons I have previously discussed. 

This would mean that dealers supplied by most interstate marketers 
would be unable to protect their business in the locality involved 
without serious financial loss. 

The competitive field would be abandoned to those unhampered by 
the Federal Jaw. I am afraid to think what the business mortality 
might be among service station dealers supplied by the interstate mar- 
keters gener: illy, or among the dealers supplied by any marketer who 
felt he could not economic ally make a general price reduction. 

I would like to say at this point that the substantial majority of our 
gasoline sold at retail is marketed through our dealers, and their sue- 
cessful operation is of vital importance to us. ‘This points up a basic 
misconception which has been voiced before this subecommittee—that 

a large supplier can discriminate at will for predatory or monopolis- 
tic purposes, without regard to the effects of its acts on smaller busi- 
nessmen. 

That assumption ignores the business fact that such a supplier 
reaches the ultimate market—the consumer—through a large number 
of small-businessmen. My company feels very keenly its responsibil- 
ity to those who depend upon it for supply and upon whom it in turn 
depends to reach the motorist. 

Senator Krravver. Mr. Vesper, may I ask exactly what you mean 
in that paragraph, that most of your gasoline is sold through either 
stations that Standard of California owns or—— 

Mr. Vesper. No, the preponderant volume of our gasoline sold at 
retail is sold through independent dealers. 

Senator Kerauver. Are they dealers that you furnish directly 
or—— : 

Mr. Vesper. They are dealers that we furnish directly who sell un- 
der our brand. 

Senator Keravver. In other words, you do not use brokers or job- 
bers to any substantial extent ? 
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Mr. Vesrer. We have only two very small branded gasoline jobbers 
in our entire marketing area. 

Senator Kerauver. What percentage would you say they handle of 
your gasoline? 

Mr. Vesrer. It is infinitesimal, it is way under a fraction of 1 per- 
cent. 

Senator Kerauver. So, then, 99.9 percent, or some such figure, is 
sold either through stations that you own or through independent sta- 
tions that buy from you? 

Mr. Vesper. Of our retail sales, now excluding the wholesale and 
so on, we sell through two channels. We have a certain number of 
stations that are company-owned and operated. They number about 

200. We have, in addition to that, about 7,000 independent dealers 
= handle our brand of gasoline. 

The total sales of these dealers is consider: ibly in excess of the sales 
we make through our company operated retail units. So I say that, in 
support of the : statement, that we are vitally interested in the success 
of dealers in our retail m: irketing. 

Senator Keravuver. All right, sir 

Mr. Vesper. Thank you. 

‘To continue, the present competitive policy of my company in this 
regard is to meet in each locality the competition that exists in that 
locality from time to time. When retail prices reach a depressed level, 
we give a temporary price reduction to all dealers alike within the 
depressed locality. This help is never given to start a price war or for 
the purpose of forcing a competitor out of business. 

I would like, if I may, to repeat that because I think it is important. 
This help is never given to start a price war or for the purpose of 
forcing a competitor out of business. 

It is granted after a depressed level of prices is established, to enable 
our dealers in the depressed locality, if they choose to do so—and the 
decision is left to them—to protect their business by meeting the com- 
petition. If we could not give this reduction in one locality without 
giving it to all dealers, our only real choice would be to help none, and 
watch the business of our dealers clissipate in the depressed area. 

understand lawyers have debated—even my own+whether the 
bill would outlaw this localized assistance policy. As a businessman, 
I cannot afford the gamble. Certain it is that many who advocate 
the bill are doing so because they understand it would outlaw that 
policy. It is clear to me, however, that these advocates do not under- 
stand the economic results of that action. 

I have seen statements that at present there is a very high business 
mortality rate among service station dealers. I think the figure used 
by one organization supporting S. 11 has been that 60,000 dealers are 
forced out of business every year. I challenge that figure. It will not 
bear analysis. Certainly it is not borne out by my company’s experi- 
ence with its dealers. 

Our records show that during 1956, in the face of the most severe 
competition, only 1 percent of our dealer-lessees left the service-station 
business because of financial difficulty. Even this was not due to in- 
ability to withstand competitive prices, but rather to the fact that 
many dealers have not had previous business experience. In contrast, 
52 percent of the dealer-lessees supplied by my company have operated 
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their present stations for periods in excess of 5 years. Of the remain- 
ing 48 percent with less than 5 years in their present stations, approxi- 
mately one-half operate stations which have not been open a full 5 
years. In 1956, the total turnover among our dealer-lessees was only 
241, or 11.6 percent. This was due to normal causes of turnover, such 
as our loss of the service-station site, dealers’ health, retirement, enter- 
ing the armed services, entering another business, death, family 
trouble, and the like. 

I must challenge also some of the apparent sources of support for 
the enactment of this legislation. Much of it comes from groups who 
claim to speak for the whole body of working service-station dealers 
in the United States. From my experience I do not think the position 
of these groups accurately reflects the opinion of the majority of 
dealers. 

The results of a recent survey by the Gasoline Retailer, published in 
its March 6, 1957, issue, show that a substantial majority of the dealers 
polled, in a variety of cities, are opposed to the bill. The survey also 
shows that a large proportion of dealers are not association members : 
and that most of the dealers polled had never heard the bill discussed 
at an association meeting. 

I have seen circulars distributed by these groups advocating S. 11, 
that urge dealers to support this bill. These circulars have not 

analyzed the bill or explained its effects, except to represent it as a 
panacea. In my opinion the bill will create more competitive problems 
than it will solve; it will breed and intensify price wars rather than 
eliminate them: it will cause the business failure of a large number 
of dealers. A growing body of opinion by dealer spokesmen so 
recognizes. 

Recent issues of certain dealer publications, which are and have 
always been vigorous dealer champions, have engaged in strong edi- 
torial comment against S. 11, and have urged their subscribers to 
oppose S. 11 after consideri ing its effects upon them. 

It is our conviction that the principles advanced by these publica 
tions more nearly reflect the general attitude of dealers than do the 
groups who have advocated passage of the bill. I refer to the March 
11, 1957, issue of a Pacific Coast publication, the Automotive Dealer 
News, to the February 20, 1957 issue of the Gasoline Retailer, and to 
the March 6 issue previously mentioned. I have a copy of each of 
these with me and will file them with the committee. 

Senator Krrauver. Let me see those copies. I think some of them 
mav have already gone in the record. 

The Gasoline Retailer of March 6, 1957, is already in the record so 
we will not put that in again. The March 11 issue of the Automotive 
Dealer News and the February 20 issue of the Gasoline Retailer are 
also in the record. 

Mr. Chumbris advises me that Senator Dirksen would like to have 
inserted the editorial in the Automotive Dealer News of March 11, 
1957. Without objection, the editorial will be placed in the record. 
We will not endeavor to put the whole paper in the record. It will 
be filed with the committee for reference. 

Mr. Cuumprts. He would like also the editorial on page 2 in the 
record. 
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Senator Kerauver. The editorial on page 2 of the Automotive 
Dealer News on “Cure Worse than Disease” will also be printed in the 
record, 

(The articles referred to are as follows :) 


WE RECOMMEND “No” on §S. 11 anp H. R. 11—an EpItTorRIAL 


The socalled equality of opportunity bills pending in Washington known as 
S. 11 and H. R. 11, appear to have a good objective but a poor method, insofar 
as the welfare of service station dealers is concerned. 

They contain no prohibition against “price wars,” and, being ‘‘national” legisla- 
tion, they would have no prohibitions upon refiners, jobbers, or dealers who 
operate within one State, who could continue to cut prices and wreck the gasoline 
market if they so chose. 

The majority of dealers would be required to pay the full cost of any price 
reductions to meet competition for their interstate suppliers—majors or inde- 
pendents—would be prohibited from extending any “special allowance” or “dealer 
help” in any localized price war. Dealers would have no defense against price 
cutters except their own—out of their own pocket! 

Unless dealers feel strong enough financially to fight any and all attacks on 
their margins without help from their suppliers, they should work against 
passage of these bills by writing to their Senators and Congressmen. 

If one had a boil on the thumb, it could definitely be “cured” by cutting off 
the hand. But the “cure” would be infinitely worse than the “disease.” 

A similar situation, it appears, exists in Washington where some dealer associa- 
tion leaders are pushing for passage of 8S. 11 and H. R. 11, identical “equality 
of opportunity” bills, to amend the Robinson-Patman Act on the claim that 
such passage would help service-station owners avoid future price wars and put 
profits in their pockets. 

Purportedly, the bill was designed to help dealers and hurt their supplying 
companies and jobbers. 

As a matter of fact, passage would hurt suppliers and jobbers—by first hurting 
their dealers! 

And it would hurt those dealers by putting them “on their own” to such an 
extent that they would have to pay the full cost of any price war reductions 
out of their own margins, without any help at all from their own supplying 
companies. 

It would leave the great majority of dealers without any defense whatsoever, 
except their own, against price wars instigated by any refiner, jobber, or dealer 
who operates entirely within any one State, and therefore not controlled by the 
legislation. 

Without a doubt the larger companies, operating across State lines, would be 
required to ignore a price war in San Diego or any other localized area, with 
resultant damage to their dealers there, rather than reduce prices over all 
their marketing area of several States and thus broaden the “war” to every- 
where. 

Admittedly the present system of gasoline marketing is not perfect, and we 
disapprove of “special allowances” as such. However, we believe that suppliers 
should share with their dealers the costs of price Wars as long as they exist 
and that such wars should be kept localized as much as possible rather than 
being spread across the whole coast or any other large area. 

In a recent speech before service-station men in Washington, D. C., H. A. 
Inness Brown, publisher of the Gasoline Retailer, said: ‘Any bill which protects 
the unbranded cutrate stations to the detriment of the conventional station would 
create havoc in the industry and would soon put the conventional station and 
his suppliers into difficulties. It looks, from the testimony that I have read, 
that S. 11 will do just this. Because of these conditions, it is my belief that 
S. 11 will have a more serious effect on the gasoline business than aimost any 
other business that we know of.” 

Samual Rosenwasser of New York, second vice president of National Congress 
of Petroleum Retailers, a few months ago said that “no real study has been 
made as to the advantages or disadvantages of the proposed legislation” and “it 
may well ruin the very men whom we are attempting to serve.” 

Testified M. E. Fager, of Topeka, Kans., before the Judiciary Committee hear- 
ings on S. 11: “I just can’t understand how anybody claiming to represent 
gasoline dealers would tell this committee to pass a law that would keep oil 
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companies from helping their dealers to meet competitive price situations. If 
my gasoline supplier would not help me pricewise after somebody else started 
a price war in my town, I just wouldn’t be able to stay in business.” 

Says the Texas Co. in a message to dealers: “Those who express the view 
that this legislation would be helpful to anyone are grossly mistaken. The result 
would be detrimental to the suppliers, the dealers, and the consuming public.” 

Any possible benefit from these Roosevelt-Kefauver-Patman bills is extremely 
remote, and very doubtful. The dangers to dealers and gasoline marketing are 


oes , We believe it a good time to adhere to the old adage: ‘“‘When in doubt, 
on’t!’ 


The promised “cure” most assuredly would prove to be worse than the “disease,” 
so write your Senators and Congressmen to vote “No” on these bills. 

Mr. Vesrer. Thank you. 

All right, sir, may I continue with my statement? 

Senator Keravver. Y es, sir. 

Mr. Vesrer. Some proponents of the bill may say that I have mis- 
understood it—that it is not intended to have the effects that I fear. 
I am not a legal analyst and would not say that I fully understand all 
the changes it will make i in our competitive economy. I do say that, 
as a businessman, my experience indicates the bill would i impose a seri- 
ous burden on the day-to-day conduct of business in a competitive way, 
and those results I can forsee will be harmful. I doubt there is any- 
one who can predict all the serious consequences of the bill. 

Surely, such legislation should not be accepted when many of its 
economic ramifications are not understood. One of its proponents has 
remarked that the bill “raises questions all right, but that is what 
makes lawsuits.” 

I submit that in our American economic scene, management by law- 
suit should not be substituted for the competitive conduct of business 
under the businessman’s right to meet competition in good faith. 

That, Senator, is the end of my prepared statement. 

I would like to say one other thing, if I may, before we have ques- 
tions, and that concerns charges that have been made against my com- 
pany by a Member of the House of Representatives, that has appeared 
in the Congressional Record, to the effect that we have conducted a 
pressure campaign of intimidation against many of our dealers and 
jobbers to force them to express themselves in opposition to this legis- 
lation. 

I should like categorically to deny that in the most emphatic terms 
that I can. It is not our policy to coerce our dealers or our jobbers, or 
anybody else with whom we do business, to force them to do anything. 
We have standing instructions to that effect in the hands of all of our 
field people, and we do our level best to live up to that. 

It is true we have for some time had a continuing program of edu- 
cation and information to our dealers and our jobbe rs and the people 
with whom we do business. We think that is our right as an American 
citizen; we think it is an obligation. And we have attempted to ex- 
plain this legislation, and others, to the best of our ability to those 
people. If, after doing so, they feel that they would like to express 
opposition, that in fine with us, and we feel we have accomplisiied a 
good result. But I should like to emphasize that that has been i 
in no case with coercion or intimidation. 

Thank you. 

Senator Kerauver. Mr. Vesper, we appreciate your statement. 

Is the Standard Oil of California the so-called price leader in any 
area out there? 
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Mr. Vesper. I do not know what you would mean by “price leader.” 
I think I explained our company’s policy by saying that we—I will 
read it again: 

The present competitive policy of my company in this regard is to meet in each 
locality the competition that exists in that locality from time to time.” 

And that is our price policy. 

Senator Keraver. A House committee report and other reports 
divided the United States into certain sections where in one section 
one company will be the so-called price leader, that is, will take the 
lead in setting the price and other companies seem to follow suit. That 
has been brought out in rather considerable details in the hearings in 
connection with the Middle East oil problem, where Humble Oil 
raised the prices and then automatically there was a chain reaction all 
over the country. I had the impression that Standard Oil of Cali- 
fornia was the price leader in a number of Western States. 

Mr. Vesper. I know of no such understanding or implication. It 
does happen on occasion that my company may make changes in its 
posted prices for crude oil or products before some other company may 
consider that action. On the other hand, that often does not happen. 

There were several instances within the past few months, for ex- 
ample, where the Union Oil Co. made changes in the price of crude 
oil and products before we had given any consideration to that. 

Senator Kerauver. What is your marketing area, Mr. Vesper? 

Mr. Vesper. We have the seven Western States as the Standard Oil 
Company of California, Western Operations, Inc.; also Alaska, and 
Hawaiian Islands. That is my area of responsibility. 

Senator Keravuver. In the area of your responsibility, what per- 
centage of gasoline does Standard Oil of California sell? 

Mr. Vesver. Including all types of sale, wholesale, retail, Govern- 
ment, and everything we sell about 24.7 percent. 

Senator Keravuver. About what percent ? 

Mr. Vesrer. About 24.7 percent, including all types of sales at all 
levels. 

Senator Krravver. Is any company larger than you in sales in that 
area ? 

Mr. Vesrer. Not in that area; no, sir. 

Senator Kerauver. What percentage does the next company have? 

Mr. Vesper. From memory, about 14 percent. 

Senator Keravver. What company is that? 

Mr. Vesper. Shell Oil Co. 

Senator Krravuver. You say in your statement on page 4: 

When retail prices reach a depressed level, we give a temporary price re- 
duction to all dealers alike within the depressed locality. This help is never 
given to start a price war or for the purpose of forcing a competitor out of 
business, 

If you do that, I do not exactly see what your criticism of this 
bill is. 

Mr. Vesper. I think the criticism of the bill resides essentially in 
two things, Senator: One is the vagueness of the language of the pro- 
posed amendment, when it says that we have the right to meet com- 
petition in good faith unless the effect of the discrimination may be 
substantially to lessen competition or tend to create a monopoly in any 
line of commerce, in any section of the country. 
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Now, that phrase is extremely broad and ambiguous. It attempts 
in one simple phrase to cover all facets of an extremely complex com- 
petition. The interpretation of the “may be” and so on has varied 
from case to case, from time to time, in agency to agency. It has been 
interpreted very broadly from a very localized situation. 

So that is one of our major causes of concern. We do not know how 
it would be interpreted, we have no ground rules. 

The second cause of major concern—— 

Senator Krravver. In that connection. of course, Mr. Vesper, that 
is a standard phrase in antitrust laws. It has been in effect in some 
antitrust laws since 1914, when the Clayton Act was originally written. 
That is the criterion that you can do certain things until it gets to a 
point where doing those things may result in substantially lessening 
competition or tending to create a monopoly. This is an old phrase 
in antitrust laws. 

Mr. Vesprn. I think it is used in a somewhat new connotation here, 
though. 

I would like to ask Mr. Ka: apcke to enlarge on that. 

Mr. Kaapcxe. Senator, the phrase, although cast. in the same words, 
I am sure may very well have a different meaning or different applica- 
tion, depending upon the economic area to which that language is 
addressed. 

For example, in the antimerger section. section 7, what in a merger 
situation may tend substantially to lessen competition or tend to create 
a monopoly is one thing, and in section 3, the exclusive dealing section, 
what may substantially tend to lessen competition is another thing. 
It is a third thing in the Robinson-Patman Act. 

Now, under none of these statutes has that phrase been sufficiently 
litigated that its meaning is clear. This, however, is clear, that the 
phrase has been given a very rigid meaning under the Robinson- 
Patman Act, so that only the most minimal showing of competitive 
effect is necessary for the Trade Commission or for a court to conclude 
that there has been competitive injury. 

Now, further, under the antimerger section, that concerns business 
acts, which can be given long study and careful analysis, and which are 
given that study and analysis. A merger is not necessary today, or the 
day after tomorrow, it can be studied and its effects weighed for a long 
time. Under the exclusive dealings section that involves a matter of 
policy that can be considered and weighed and studied, and its effects 
tested very carefully. Under the Robinson-Patman Act, however, 
that kind of study and attention cannot be given to pricing problems 
because, if the businessman asks his lawyer whether he can meet a given 
price and his lawyer says: 

“T do not know, I will have to study it, and I cannot give you an 
answer for 2 weeks or a month,” the answer is tantamount to “no,” 
beeause the businessman has to be able to act at the time when the 
competition is facing him. 

Therefore, to place this phrase in the Robinson-Patman Act, 
qualify the right to meet competition by this phrase, is a very danger- 
ous thing. And I would like to emphasize again- 

Senator Keravver. Of course, it has been in the section 2 (a) ever 
since 1914. 

Mr. Kaapcxe. And I emphasize in that regard, Senator, the very 
narrow interpretation that it has been given. 
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For example, let me refer to a Federal Trade Commission proceed- 
ing involving Page Dairy Co., which is Docket No. 5974. The charge 
there was that the dairy had charged different ones for milk to cus- 
tomers in Ohio than it did in Indiana and Michigan 

Competitive injury was found in that—and Tam | quoting the Com- 
mission’s opinion: 


Any appreciable difference in price has the tendency to divert business from 
one seller to another. * * * 


And the Commission went on to say: 


As the result of this pricing practice in the sale of milk, some purchasers have 
discontinued or curtailed their purchases of milk from respondent’s competitors. 

Accordingly, it was held that the effect of that price difference was 
substantially to lessen competition or tend to create a monopoly. 

Now, you get almost to a per se rule there. If any appreciable price 
difference, if: any price difference that may tend to divert some amount 
of trade is to be the foundation for a finding that t competition has been 
substantially injured, then the phrase has a meaning, it has an inter- 
pretation placed upon it, which is so rigid as to leave the businessman 
no room for consideration or action at all, 

And I press upon you that that is not a single holding of the Federal 
Trade Commission. That same application, that same rule, has been 
found in other Federal Trade proceedings, and indeed the same con- 
cept has been expressed by the Supreme Court of the United States 
in the Morton Salt case and in the Standard of Indiana case itself. 

So the words, while in broad sense state a desir able, philosophical 
goal, you might say, they have acquired a meaning in their processing 
through the Commission and in the courts over the years which makes 
a straightjacket out of them. 

Senator Krrauver. Mr. Kaapcke and Mr. Vesper, the milk case you 
refer to there, 1 believe, was an area discrimination case. Anyway, 
your remarks seem to be clirected, not so mucly at the philosophy of the 
language of S. 11 or the lessening of competition language of 2 (a), 
as to the people who are administering the law at the Federal Trade 
Commission. 

Mr. Kaarcxr. No, sir; my remarks are addressed to the point that 
when a new bill is passed using language that has been used in the 
statute before, and which language has been given this very rigid in- 
terpretation, then the courts are going to say that Congress passed the 
law with those interpretations in mind and they meant that phrase 
to have the same meaning that it has been given in these cases that are 
referred to. 

Senator Kerauver. Yes. 

Now, Mr. Vesper, referring again to your statement on page 4: 

* * * we give a temporary price reduction to all dealers alike within the de- 
pressed locality. 

That is, where those who are suffering substantially as the result of 
the lower price given by some other company, or a lower price offered 
within some other company, you reduce your price to those customers in 
that locality that are substantially affected? I guess that is what you 
mean ¢ 

Mr. Vesper. Our procedure is there. We watch every retail area 
in which we market, and when we find price reduction in one of those 
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areas which develops to a substantial extent to the point where we feel 
that that has to be considered in the going retail prices, we then give 
a temporary price allowance to those dealers in the area involved. 

That temporary price allowance is given to them with no pressure 
whatsoever as to whether they reduce their prices or not. It permits 
them to reduce it if they choose to do so, and we make that very plain 
to them. 

Many of them, in fact, do not choose to do so, they put the allowance 
in their pocket, take less sales and prefer to operate on a higher margin. 
Others may make a partial reduction and others meet the competitive 
price with the help that we give them. And that temporary price 
allowance is maintained for whatever duration the competitive situ- 
ation may have. It is never given to start reduction 

Senator Krerauver. Mr. Vesper, what would S. 11 require, over o1 
above or beyond what you are presently doing—and what you are 
doing is what quite a number of oil companies have testified they are 
doing? What do you think S, 11 would require over and above that ? 

Mr. Vesper. I think we would find ourselves in this dilemma, 
that we would have, by virtue of the interpretations Mr. Kaapcke has 
mentioned, no way of knowi ing where we might get into an area that 
may bea substantial lessening of ¢ ompetition. 

We do not know whether that is giving temporary price assistance 
to two or three stations or two or three hundred, or two or three 
thousand. Not knowing that and being subject to many damage suits 
if we are wrong, we are going to have to restrict that policy. To what 
degree, I do not know, but we certainly would have to consider 
restricting it. 

And being in that straitjacket and having competition that is not 
affected by this legislation, who would be free to cut prices because 
they are intrastate in nature, we would find ourselves in an impossible 
dilemma in helping our dealers. 

Senator Keravuver. You know what the dealers are suffering be- 
cause they come to you and show you their gallonage loss. It is fairly 
easy to ascertain, is it not, in a price depressed situation or a reduction 
of price by one of your competitors, just which of your dealers are 
suffering ? 

Mr. Vesper. Sometimes that is very difficult to show, Senator, be- 
cause it involves so many different facets of operation. It can be tied 
up with service, it can be tied up with many unrelated items as 
compared with the price situation itself. 

But perhaps the best answer is to refer back to the figure I gave 
you, that during last year only 1 percent of our dealers had enough 
financial diffic “ulty to go out of business, and many of those did not 
go out for reasons of f: Lilure to meet price competition. 

Senator Kerauver. Mr. Vesper, when you boil it right down, when 
you get to the meat of the coconut, as we sometimes say, you and other 
representatives of the oil companies have come here and said just 
about the same thing, that you give a lower price in the area of com- 
petition to your dealers to enable them to meet the competition, which 
is all that is intended by S. 11. 

So that the meat of the coconut is hat you, the oil company, wants to 
decide to whom and to what extent you will give these lower prices 
to meet a competitive situation rather than having some governmental 











TO AMEND SECTION 2 OF THE CLAYTON ACT 761 


agency, upon complaint being made, decide the issue in some cases for 
you. Isn’t that the truth? 

Mr. Vesper. The point is that the Government would concede that 
the Federal Trade Commission, or the courts, could not decide that 
fast enough to be of any significance or help to us as a business matter. 
And we would face the situation of having either to give this tem- 
porary price allowance over a very wide area, which would be almost 
prohibitive in cost, or not do it, and I expect the alternative would be 
the latter. 

Senator Keravuver. Anyway, whatever your reason may be, the 
meat of the coconut is that you want to maintain control over the 
pricing system and how far and to whom you will extend lower prices, 
rather than having in the law some method where a person who feels 
that he has been injured by not having received the lower price and is 
suffering substantially thereby, can have the right to appear before 
the Federal Trade Commission and try to establish his right by law 
through a shana eee commission ¢ 

Mr. Vesprrr. I do not think those circumstances arise. The way 
We are presently operating our business under the law which we are 
now functioning—— 

Senator Kerauver. But that is the real issue between your ap- 
proval and disapproval of that bill, isn’t it ? 

Mr. Kaarcxe. It ought to be stated this way, Senator, that the pro- 
posed amendment does not allow the businessman any reliable stand- 
ards by which he can determine at the time that he has to make his 
decision what his decision shall be, or whether his decision, when 
made, will ultimately be approved by a court or by a regulatory 
agency, or whether it will be disapproved. 

And there, of course, is this floating cloud of uncertainty as to what 
is the area, is it a city, is it a State, is it multi-State. 

I used to say with some confidence that if you gave every customer 
within a certain local trading area the same price, you were all right 
under the Robinson-Patman Act. But then along came a whole 
number of geographic pricing cases and in which charges were made, 
for example, in the one against General Foods, that it was violating 
the Robinson-Patman Act because it gave lower prices west of the 
Rockies than it did east of the Rockies. 

Mr. Drxon. A straight area price discrimination charge. 

Mr. Kaarcke. We are entirely concerned with area price disecrim- 
ination charges. And if this bill is passed, I dare say the first thing 
we are faced with will be that. 

Mr. Drxon. It is a predatory price discrimination charge? 

Mr. Kaarcke. When you use the word “predatory,” you get into 
a semantic jungle. 

If the Federal Trade Commission brought a complaint, the first line 
on the first page of the complaint would use the word “predatory” 
and it would be repeated every five lines thereafter. 

To say that it is a predatory price discrimination case does not 
describe what the case is about at all. 

Mr. Drxon. There is no doubt in your mind as a lawyer that that 
was an area price discrimination charge, is there? 

Mr. Kaapcke. It certainly was an area price discrimination charge. 

Mr. Dixon. You are aware the case was dismissed by the Feder ral 
Trade Commission ? 

91068—57—pt. 2——4 
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Mr. Kaarcxr. I am, and I am aware there are other like cases that 
have not been so dismissed and—— 

Mr. Dixon. Name them. 

Mr. Kaarcxe. The Page Dairy case that I just referred to is one. 
There is one still pending against the Anheuser Busch Co., docket No. 
6331, the eventuality of which we do not know. 

Mr. Dixon. Do you know any more # 

Mr. Kaarcxe. Those are the two that I have in my notes. 

Senator Kerauver. What was the milk case that he referred to? 

Mr. Drxon. It was the Page Dairy case. It was a small area price 
discrimination case. 

Mr. Kaarcxe. I might add that the General Foods decision was a 
3-to-1 decision. And, of course, the personnel and makeup of the 
Commission has changed, and whether that same result would be ob- 
tained today, we do not know. 

And, of course, the Balian case there was very prominently alleged 
in the complaint that because prices were reduced in Los Angeles but 
not in Arizona, Oregon, Washington, Montana, and Idaho, there was 
a violation there. To be sure, the Arden Farms won that case, but 
after the most serious ordeal. 

Senator Keravuver. Mr. Vesper, if you reduced your price in a local 
community to let your dealers meet a lower price of the competitor, 
I cer tainly do not think you would have to reduce it all over your 
seven States. 

Mr. Vesrer. We think, under this proposed legislation, that would 
have to be seriously considered. Perhaps not the seven States, but in 
a much wider area than in those in which we are now operating. 

Senator Keravver. What did you tell your people about that ? 

Mr. Vesrer. We told them just that, ‘that there was this area of 
uncertainty, that in our opinion it was going to have to be necessary 
to very considerably widen the areas in which we considered our price 
assistance policy. 

If this legislation were to become law, the net effect of that 

Senator Kreravver. I have a memorandum here from your company 
to Mr. Gerpheide from Mr. Tidwell, which was sent in under subpena, 
which is made exhibit 40. 

(The document referred to was marked “Exhibit 40.”) 





"XHIBIT 40 
JANUARY 18, 1957 
MEMORANDUM GO—144 
To: Mr. L. J. Gerpheide. 
From: R. W. Tidwell. 
Subject: Steve Tupy 1781, Antigood-faith competition legislation. 


I held a discussion this date with above dealer concerning the above proposed 
legislation. I reviewed with Tupy how this bill if passed would affect him as the 
company would not be permitted to assist him in any way to meet the price 
cutter of gasoline. At the present this dealer is getting a 4144-cent allowance to 
meet competition and I explained this would be removed if this bill became law, 
because in order for him to get this allowance it would be necessary that every 
dealer in the seven Western States to get the same which would be an impossi- 
bility. Tupy stated he would have his wife type a letter this evening and mail 
airmail to his Senator asking him to vote against such a bill because it would be 
very harmful to the dealers’ business as this bill would encourage cutrate gas- 
oline stations. Tupy stated he would save for me a copy of his letter. 
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Senator Keravver. It says here: 

At the present this dealer is getting a 44%4-cent allowance to meet competition 
and I explained this would be removed if this bill became law, because in order 
for him to get this allowance it would be necessary that every dealer in the seven 
Western States to get the same, which would be an impossibility. 


You do not think that is true / 

Mr. Vesper. That could very well be true under the legislation, as 
we interpret it; yes, sir. 

Senator Krrauver. That is your interpretation, and certainly it is 
not mine. 

You made a statement at the end that you had not pressured any 
dealers to oppose this legislation. You did send out a memorandum 
to every retail supervisor asking him the name and address of every 
person contacted, the date of the contact, the Senators and Represen- 
tatives to whom telegrams were sent, whether copies were also sent to 
Senator Eastland, Representative Celler, and so forth and so on, did 
you not? 

Will you examine this document, which came from your files? 

Mr. Vesrer. Yes. 

Senator Kerauver. Let’s make that exhibit 41. 

(The document referred to marked “Exhibit 41.”) 


EXHIBIT 41 


Impending Legislation—S. 11 and new Companion Bills H. R. 11 and H. R. 398 
All retail supervisors (except 8. T. Banta) 
San Dieco, CaArir., January 18, 1957. 


Reference is made to the meeting which you attended in this office on Janu- 
ary 15 regarding the above matter, and more particularly to Mr. EE, D. Thomp- 
son’s letter of January 11, copies of which were given you at the meeting. The 
last sentence of Mr. Thompson’s letter stated that @ report was to be made of 
all contacts as outlined in his previous letter of November 6, which in effect 
stated that retail merchandisers would record all such contacts on the dealer’s 
RS-180 at the time of the contact, that the record of these contacts would also be 
transcribed to a GO-144 and forwarded to the retail supervisor monthly. The 
supervisor in turn would record his contacts on a GO-144 and forward this 
with those of the merchandiser to this office at the end of each month. 

It is most important that all contacts, whether with dealers, lessors, or car 
dealers, be recorded on the 180; however, with regard to S. 11 and the new 
companion bills H. R. 11 and H. R. 398, we should very much appreciate your 
informing us currently of the contacts made, including in your report the follow- 
ing information: 

1. The name and address of the person contacted. 

2. Whether a Chevron dealer, lessor, or a car dealer. 

3. By whom contacted, and in the event two representatives were present, 
please list both of them. 

4. The date of contact. 

5. The Senator and Representative to whom telegrams were sent. 

6. Whether copies were also sent to Senator Eastland and Representative 
Celler. 

The foregoing is most important, as we wish to keep a daily report of the 
progess made on this program. 

W. H. Babe. 


Mr. Vesrer. May I comment on that, sir? 

Senator Krerauver. Yes, sir; surely. 

Mr. Vesrer. That was a part of the campaign for information 
and education which we had been conducting for some time with 
our dealers on this and other legislation. It was expedited in the case 
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of Senate 11 and House bill 11, because of information that reached 
us that it was possible these bills might reach the floor without ade- 
quate committee hearings. So we made a particular effort to call 
to the attention of all of our dealers, and others with whom we are 
doing business, our view of what this legislation would imply in 
our relationship with them in the conduct of their business. 

We did that in every case, to the best of our ability, without pressure. 

Senator Krravver. Mr. V esper, sending this memorandum around 
to all your supervisors, asking them to get in touch with the dealers, 
reporting to you that the dealers had been contacted, whether they 
had sent telegrams or letters to the Congressmen and Senators, whether 
two people were present when they talked with them, and whether 
copies had been sent to Senator Eastland and Congressman Celler— 
that looks to me like a little bit more than educ: tion, that looks like 
it is political action. 

Mr. Vesper. No, sir; that simply reflects our very great interest 
in this legislation and our very deep feeling that it would be bad for 
business generally and all of the people with whom we do business. 

Senator Kerauver. As a result of what you did, here is this one 
example. Here is a letter to Senator Bible, dated January 20, 1957, 
from Ray Eyler, Reno, Nev., which we will make exhibit Gi 

(The document referred to was marked “Exhibit No. 42.” 


ExuIpir 42 
Fresno HACIENDA, 
Fresno, Calif., January 20, 1957. 
Hon, ALLAN BIBLE, 
United States Senator, Senate Office Building, Washington, D. C. 

About 7:30 p. m. last Friday, January 18, I sent you a wire which I desire 
to explain the true circumstances about. 

I did not send this wire voluntarily but was pressured into sending it by a rep- 
resentative of my supplying company, Standard Oil Co. of California, who told 
me that H. R. 11, the equality of opportunity bill, would be injurious to service- 
station operators. 

I have since learned that this is wholly untrue and that our national organ- 
ization and State association are both unanimously supporting this legislation. 

I ask you to support this legislation in the interest of service-station opera- 
tors and to be on the watch for this propaganda lobbying campaign by which 
major oil companies are victimizing and pressuring service-station operators to 
send wires against the operator’s own interests. 

RAY EYLER’s WEstT END SERVICE STATION, 
Ray EY.LEr, 
810 West 4th Street, Reno, Nev. 


Senator Krrauver. Mr. Eyler says: 


About 7:30 p. m. last Friday, January 18, I sent you a wire which I desire 
to explain the true circumstances about. 

I did not send this wire voluntarily, but was pressured into sending it by a rep 
resentative of my supplying company, Standard Oil Co. of California, who told 
me that H. R. 11, the equality of opportunity bill, would be injurious to service 
station operators. 

I have since learned that this is wholly untrue and that our national organ- 
ization and state association are both unanimously supporting this legislation. 

I ask you to support this legislation in the interest of service-station operators 
and to be on the watch for this propaganda lobbying campaign by which major 
oil companies are victimizing and pressuring service station operators to send 
wires against the operators’ own interests. 

Ray EY LER. 


It sounds like your man out there was doing a little pressuring, 
doesn’t it? 
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Mr. Vesper. I am delighted that you mentioned that, Senator, be- 
cause if there was any pressure involved, it did not come from us. I 
should like to refer to three documents you have in response to subpena. 
We have identified these as 1335, 88, and 54. I should like to read 
sections from them because they are pertinent to your remarks. 


Senator Kreravuver. Wait just a minute. Let’s see if we can find 
them. 


Mr. Vesper. The first one is 1335, the second is 88 and 54—three 
separate documents. 
Senator Keravuver. Do you have them there? 


Mr. Vesper. I have them, and I will be glad to put them in the 
record. 


Senator Krravuver. Let’s make them all exhibit 43 for the record. 
(The documents referred to were marked “Exhibit 43.”) 


Exursit 48 


MEMORANDUM GO-144 
January 27, 1957. 
To: G. J. De Martini, Facto. 
From: Mr. E. McPherson, Area 4-1. 
Subject: Impending legislation S. 11 and new companion bills H. R. 11 and 
H. R. 398. 


All Chevron dealers contacted regarding the above subject were in favor of 
having this bill defeated, with the exception of R. D. Eyler, who changed his 
opinion on this bill after meeting with the dealer association in Fresno, Calif. 
on January 20, 1957. 


1. McPHERSON. 


STANDARD O18 Co. OF CALIFORNIA, 
WESTERN OPERATING DIVISION, 
Sacramento, Calif., January 29, 1957. 
Re Ray Eyler, Chevron dealer, 4th and Vine Streets, Reno, Nev. 
Mr. E. D. THOMPSON, 
San Francisco: 

The following is a résumé that highlights the discussion our representatives in 
Reno, namely, Supervisor J. H. Jackson and Merchandiser 4. McPherson, had 
with Mr. Eyler on January 17, 1957, relative to Senate bill 11 and new companion 
bills H. R. 11 and H. R. 398. 

On the morning of January 17, 1957, Mr. Jackson had his merchandisers pres- 
ent at a meeting to familiarize them with the above bills, and to work out a plan 
of action so that all of the dealers in area 4 could be contacted and acquainted 
with the disadvantages that this type of legislation would bring. 

The meeting was completed in the forenoon, and on that afternoon while Mr. 
McPherson was completing his plan, Mr. Eyler stopped in to chat with him. As 
is usual in a situation of this nature, Mr. Eyler asked Mr. McPherson what he 
was working on, and McPherson informed him of the impending legislation in 
Congress, and he indicated to Mr. Eyler that if this type of legislation were passed 
that if a price cutter were to enter the Reno market, a company such as ours 
could do nothing to assist its dealers in surviving this type of competition, unless 
similar treatment were to be given to all dealers in its marketing area, and the 
possibility of that would be unlikely. 

Mr. McPherson also indicated that the possibility of the company assisting its 
dealers with improvements in facilities, ete., would be seriously curtailed. He 
indicated to Mr. Eyler that in view of the disadvantageous effects of this type of 
legislation were it to become law that it could work a severe hardship on both the 
supplier and the dealer as well. 

He asked Mr. Eyler if he would wire his Congressman, indicating his opposition 
to the three bills. Mr. Eyler indicated that he would. 

Later that afternoon both Mr. Jackson and Mr. McPherson had the occasion to 
go to Truckee, and as they passed Mr. Eyler’s station, which is on the west city 
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limits of Reno, they noted that he was not busy and Mr. Jackson decided to stop 
in for a brief chat with him. The ensuing conversation was carried on out in 
the yard of the service station, and since Mr. Eyler has consistently over a period 
of years solicited our company for various improvements, and he has been suc- 
cessful in obtaining them, Mr. Jackson supplemented Mr. McPherson's discussion 
by pointing out to Mr. Eyler that the passage of the impending legislation would 
curtail substantially the company’s ability to make improvements in facilities, 
etc., leaving the dealer in a disadvantageous position. 

Mr. Eyler was very much interested in this, and without any undue prompt- 
. {ng assured Mr. Jackson he would immediately send a wire to Walter Baron, 
House Representative. Mr. Eyler was very cooperative on the occasion and 
concluded the discussion by saying that he was glad to get the information, and 
that any move that would protect both the company and the dealer sounded 
right and made good sense to him. 

The following day Mr. Eyler, who is on the board of directors of the dealer 
association in Reno, left for the Western States Gasoline Dealers Council 
meeting in Fresno which commenced on Saturday evening January 19. He 
was accompanied by Tex St. Clair, the president of the Reno association, who 
was also a delegate to the aforementioned meeting. 

Apparently along with other business transacted at this meeting the dele- 
gates took an affirmative stand for the legislation, and were instructed when 
they returned to their home bases to enlist the support of the members of the 
various associations in wiring and writing urging that the legislation in ques- 
tion be passed. 

About January 23 Mr. Eyler had the occasion to stop in again at S. 8S. 134, 
headquarter point in Reno, when Mr. McPherson was present. He casually 
mentioned to Mr. McPherson that he had changed his mind on the impending 
legislation and had wired his Congressman stating he was now for it. He 
gave no impression whatsoever of being high-pressured. Mr. McPherson did 
not pursue the situation any further, but merely reported it to Mr. Jackson. 

As to Mr. Eyler’s statements on the matter of being high pressured, it is 
the writer’s sincere opinion that there is no foundation whatsoever for it. 
I believe that Mr. Eyler was embarrassed at the Fresno meeting and in order 
to “save face” concocted the excuse that he was high-pressured. The writer 
has been associated long enough with Messrs. Jackson and McPherson to know 
that they would not, and could not, be guilty of any high-pressure tactics. I 
have also known Mr. Eyler personally since 1951, and have found him to be an 
individual that is very fickle-minded. He is a good merchandiser and a good 
businesman, but I have observed him change opinions rather quickly and with- 
out doing very much thinking on his part. 

Yesterday Mr. Ed Fortado, our Chevron dealer at 3d and Capitol Avenue, 
Sacramento, who is on the board of directors of the Northern California Gasoline 
Retailers Association, called on Mr. Lloyd Hansen to tell him that Dick McGown, 
associated dealer at Eastern and Arden Way, Sacramento, who belongs to the 
retailers association, as well as being the vice president of the Western States 
Gasoline Dealers Council, called on Mr. Fortado and was critical of the fact 
that Mr. Fortado had wired his Congressman stating his opposition to the 
legislation. Mr. Fortado listened Mr. McGown out carefully and without in 
the least provoking the situation, but at the conclusion of MeGown’s re- 
marks, Fortado told him that he had the right to express himself as he pleased 
and that he was confident the action he had taken was constructive and right. 
No further discussion was held on the matter. 

In conclusion it appears that there must have prevailed some strong sentiment 
in the Fresno meeting for the impending legislation, and that some of the 
dealers present felt that they may have acted a little impetuously in wiring 
their Congressmen and voicing their opnosition. We believe that this was 
particularly true in the case of Mr. Ray Evler, who only used the excuse that 
he was high-pressured to “save face” and further embarrassment. 


G. J. De MARTINI. 


Fesrvary 5, 1957. 
To: Mr. G. J. De Martini. 
From: J. H. Jackson, Area No. 4. 
Subject: R. D. Eyler, 6-7459. 


Reference is made to a recent conversation with the above subject regarding 
a reply to his letters from Senator Alan Bible. 
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Ray Byler came to my office and gave Mr. E. McPherson, retail merchandiser, 
and myself the Senator’s letter to read. It stated, “Thank you for your letter 
regarding the major oil companies placing pressure on the dealers to vote against 
this bill. This is what we have been looking for.” Ray stated he didn’t mean 
to imply pressure was placed upon him personally, that the pressure was coming 
from all major oil companies to veto this bill. 

Mr. Eyler stated that during the recent dealer’s association meeting held 
in Fresno that there was considerable discussion pertaining to the bills. After 
the bills were read before the assembly, a chairman had a letter drafted and 
asked each representative present to send a copy to his Senator requesting the 
passage of this bill. 

When questioned what he had against the bill, he was unable to give a satis- 
factory answer. He only commented we didn’t have a true picture of the whole 
bill. 

It appears Mr. Eyler thought it would be more advantageous for him to go 
along with the opinion of the association. When he left the office, he stated: 
“T sure hope the dealer association isn’t making a sucker out of me.” 


J. H. Jackson. 

Mr. Vesper. May I refer to them and make a few remarks? 

Senator Krrauver. Yes; go ahead. 

Mr. Vesper. These are from our files, relating to the incident re- 
garding Mr. Eyler. The first one is dated January 27, and is a report 
of one of our retail people who had been contacting Chevron dealers 
in the area with regard to our position on this legislation. It reads: 


All Chevron dealers contacted regarding the above subject were in favor of 
having this bill defeated, with the exception of R. D. Eyler, who changed his 
opinion on this bill after meeting with the dealer association in Fresno, Calif., 
on January 20, 1957. 


The second letter is a full report by our retail manager in the area 
concerned covering all phases of our contacts with Mr. Eyler. I will 
not attempt to read all of it, but it says in effect that: 


We contacted Mr. Eyler in good faith, went over the bill with him as we had 
with others. He expressed agreement that it was not good legislation and 
voluntarily wrote to his Congressman. 


It goes on then later to say this: 


The following day Mr. Eyler, who is on the board of directors of the dealer 
association in Reno, left for the Western States Gasoline Dealers Council meet- 
ing in Fresno which commenced on Saturday evening January 19. He was 
accompanied by Tex St. Clair, the president of the Reno association, who was 
also a delegate of the aforementioned meeting. 

Apparently, along with other business transacted at this meeting, the delegates 
took an affirmative stand for the legislation, and were instructed when they re- 
turned to their home bases to enlist the support of the members of the various 
associations in wiring and writing urging that the legislation in question be 
passed. 

About January 23 Mr. Eyler had the occasion to stop in again at service station 
No. 134, headquarter point in Reno, when Mr. McPherson was present. He 
casually mentioned to Mr. McPherson that he had changed his mind on the 
impending legislation and had wired his Congressman stating he was now for 
it. He gave no impression whatsoever of being high-pressured. Mr. McPherson 
did not pursue the situation any further, but merely reported it to Mr. Jackson. 

As to Mr. Eyler’s statements on the matter of being high-pressured, it is the 
writer’s sincere opinion that there is no foundation whatsoever for it. I believe 
that Mr. Eyler was embarrassed at the Fresno meeting and in order to “save 
face” concocted the excuse that he was high-pressured. The writer has been 
associated long enough with Messrs. Jackson and McPherson to know that they 
would not, and could not, be guilty of any high-pressure tactics. 
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Then, the third exhibit, my document No. 54. This is a report from 
Mr. Jackson, one of our retail representatives, dated February 5, which 
is supplemental to the other two: 


Reference is made to a recent conversation with the above subject— 
which is R. D. Eyler— 


regarding a reply to his letter from Senator Alan Bible. 

Ray Byler came to my office and gave Mr. FE. McPherson, retail merchandiser, 
and myself the Senator’s letter to read. 

It stated, “Thank you for your letter regarding the major oil companies placing 
pressure on the dealers to vote against this bill. This is what we have been 
looking for.” Ray stated he didn’t mean to imply pressure was placed upon 
him personally, that the pressure was coming from all major oil companies to 
veto this bill. 

Mr. Eyler stated that during the recent dealers association meeting held in 
Fresno that there was considerable discussion pertaining to the bills. After 
the bills were read before the assembly, a chairman had a letter drafted and 
asked each representative present to send a copy to his Senator requesting the 
passage of this bill. 

When questioned what he had against the bill, he was unable to give a 
satisfactory answer. He only commented, “We didn’t have a true picture of the 
whole bill.” 

It appeared Mr. Eyler thought it would be more advantageous for him to go 
along with the opinion of the association. When he left the office, he stated—‘I 
sure hope the dealers association isn’t making a sucker out of me.” 

[ think, Senator, if there was any pressure in that matter, it must 
have come ‘ivan the dealer association meeting in Fresno, and I sug- 
gest that if you have not considered it, you might wish to subpena the 
members. It was the Western States Gasoline Council and it was held 
on Sunday, January 20, at the Hacienda Hotel in Fresno. 

Senator Kerauver. We have supenaed all of their records in con- 
nection with any activity that they carried on. 

But Mr. Eyler wrote a letter, and the letter is here. And I do sub- 
mit in all fairness, Mr. Vesper, that when you tell your supervisors 
that you want a bill killed, that you are opposed to a bill, that you 
think it is detrimental to the company, and you would like to have the 
bill defeated, and you give them the job of contacting all the dealers, 
suggesting that they wire their Senators and Congressmen, that is 
pretty heavy economic pressure you are putting on a little service- 
station operator. He has to get his oil from you, he has to look to re- 
lief from you. He is pretty much under the gun 

Mr. Vesrrr. Senator, may I say several things i in response to that? 

First, he does not h: ave to get his oil from us, we have no exclusive 
agreements with any de aler. A great many of our dealers handle 
products other than those that we manufacture. He is not under any 
economic pressure to us, he is a free agent in that regard. 

Senator Krerauver. On that point; he serves your gasoline, he is 
known as a Standard Oil of California dealer. 

Mr. Vesprr. Yes. 

Senator Krrauver. He has his business with you. 

Mr. Vesrer. But I should like further to—— 

Senator Krerauvrer. He may be the lessee of one of your stations, or 
the operator of one of your stations, he may have your equipment; all 
of which does give him a very great interest in you. 

Mr. Vesprr. “Certainly it does, and we hope he keeps that, and we 
hope we fulfill our part of the bargain of being of the maximum sery- 
ice we can to him. 
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And our sole interest in this matter was acting in what we thought 
was the best interest for both of us, in letting him know what we 
thought about this legislation. If he decided on his own to send a 
wire, a telegram or a letter, we were delighted, we thought we had 
done a service. 

If he did not—and incidentally, the records which you subpenaed 
will show many dealers who did not, I have a whole handful of those 
records here, and I am sure you noted them also—that was his right, 
and we placed no further pressure, we dropped the matter right there. 

I would like in this connection to read, if I may, our basic instruc- 
tions to our retail people about relationships with dealers. I think this 
is pertinent. 

Senator Krerauver. Let’s see how long it is. 

Mr. Vesrer. I will read about 3 or 4 paragraphs, if I may, and put 
the balance in the record, if you would like. 

Senator Kreravver. All right, let’s make this exhibit 44. 

(Exhibit 44 may be found in the appendix on p. 1393.) 

Mr. Vesper. These are the general policies that are in effect with 
all of our people who contact dealers. 

Senator Kerrauver. Is this something you send out to your 
supervisors ? 

Mr. Vesper. Every supervisor has had this. This is part of the 
supervisor’s handbook. These are standing instructions. Not only are 
they standing instructions, they have been emphasized in meetings, 
and we went to the extent about a year ago, in fact in April—and I 
will put this in the record, also—of having a written verification by 
every retail supervisor se he had read and understood these instruc- 
tions and would abide by them. 

I mention that to indicate that we have gone to every reasonable 
length to be sure these instructions are followed. They read 
follows—I will read pertinent paragraphs: 


THE CHEVRON DEALER AND THE ANTITRUST LAWS 


It is the firm policy of the company to conduct all of its business, including its 
relationship with Chevron dealers in compliance with the letter in spirit of the 
antitrust laws. All of our retail programs are devised within this objective. 
The objective cannot successfully be realized, however, by the efforts of manage- 
ment alone. It is essential that you, as a representative of the company who 
will have regular direct contact with dealers, avoid any action that might be 
contrary to the antitrust laws. To help you carry out this responsibility, you 
should carefully read and at all times keep in mind the following outline of the 
antitrust principles applicable to the dealer relationship. 

The basic feature of the company’s relationship with the Chevron dealer— 


and Chevron is our trademark, so this means our retail dealers— 


is the dealer’s status as an independent businessman. He buys products from 
the company and is entitled to resell them at prices satisfactory to him. He is 
the operator of his own business and he has the control of that management. 
Like a two-party dealer, the three-party dealer is entitled to manage and op- 
erate the station according to his own judgment while the dealer lease is in 
effect. The company can advise the dealer and make suggestions to him for 
the better conduct of his business. Indeed, it is part of the company’s service 
to its dealers to offer such advice in as many ways as possible. The dealer 
decides, however, whether to adopt our suggestions—he is the boss in his station. 
You should always keep this basic concept of the dealer’s status in mind, and 
if you do you will have no difficulty in conducting yourself with entire pro- 
priety under the antitrust laws. 
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Special care should be given to the application of these principles when a 
competitive retail price allowance is given a dealer. This allowance is given to 
enable the dealer to keep operating during periods of low prevailing prices in 
his area. By adjusting his margin, it enables the dealer to keep his prices com- 
petitive, if he wishes to do so. If a dealer has not already met the prevaling 
price level when the allowance is given, you may suggest that it will be of most 
benefit to him if used for that purpose. You must make it clear to him, how- 
ever, that the advice you give is only by way of suggestions, that he decides 
what his price will be, that he is the boss, and that you do not want any agree- 
ment of any kind as to what he will charge. 

We follow then with three basic rules which in effect go on along 
the same line, and make it as crystal clear as we can that the dealer 
is his own boss, that all we are doing is suggesting and helping and 
he decides what he shall do. 

And all of our contacts, Senator, with regard to any matters, be it 
price, legislation, general information, business conduct, is on that 
basis. So we try honestly not to pressure our dealers. They are inde- 
pendent businessmen, and we try our best to let them make their 
decisions. 

Senator Krerauver. Off the record. 

(Discussion off the record.) 

Senator Kerauver. The hearing will be in recess until 2 p. m. 

(Whereupon, at 12:30 p. m., the committee recessed to reconvene at 
2 p. m. of the same day.) 


AFTERNOON SESSION 


Senator Keravuver. I hope that since we have several witnesses from 
out of town, everybody including the chairman will cooperate in trying 
to get them all heard as soon as we can. 

Mr. Vesper, you testified this morning about how you gave instruc- 
tions to your supervisors to carry on an educational program but not 
to pressure any of your dealers and other people. 

Mr. Vesper. Yes. 

Senator Keravver. And to keep everything out in the open. And 
so forth. Whois Mr. M.D. Thompson? I hand you this memorandum 
which was secured from your files signed by Mr. Thompson. 

Mr. Vesper. That is Mr. E. D. Thompson. 

Senator Keravver. Who is he? 

Mr. Vesper. He is our general manager of retail sales in San 
Francisco. 

Senator Kerauver. Does he have jurisdiction over a sizable terri- 
tory ? 

Mr. Vesper. He is in full charge of all of our retail activities. 

Senator Krravuver. You mean in the seven States and Alaska ? 

Mr. Vesper. Yes, the same area I mentioned this morning. 

Senator Kerauver. Who is that memorandum to? 

Mr. Vesper. Mr. G. J. DeMartini. 

Senator Keravuver. Who is he? 

Mr. Vesper. He is our division retail manager in Sacramento. 

Senator Kerauver. Let that, with the attachments, be made 
exhibit 45. 

(Exhibit No. 45 was filed for the record.) 
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Exuisit 45 


SAN FRANCISCO, CALIF., January 31, 1957. 
Mr. G. J. DEMARTINI, 
Sacramento. 
(Attention of Mr. L. W. Hansen.) 


Refer to your telephone conversations with Mr. R. W. Britton and Mr. R. E. 
Clarke regarding lessors and Chevron dealers who requested information for 
reply to letters from Congressmen on H. R. 11. 

We attach proper replies for both Chevron dealer and property owner which 
we ask that you not leave in possession of either, but handle strictly on a verbal 
basis, varying each answer somewhat to preclude the possibility of repetitious 
replies. 

E. D. THOMPSON. 
PROPERTY OWNER 


My immediate interest in opposing this legislation lies in the fact that I am 
the owner of property leasd as a service station. The bill would hurt the service 
station business by curtailing the freely competitive conduct of the business. A 
company that wants to reduce its price should be allowed to do so, and if another 
company wants to meet that competition, it too should have that right. 

More basically, I am against legislation that imposes artificial restrictions on 
the conduct of any business. I believe that free competition promotes our eco- 
nomic progress, and we have the Sherman Act to insure that business is competi- 
tive. H. R. 11 and companion bills, however, contradict that principle and say 
that if your prices are flexibly adjusted to meet the inpact of the varying prices 
of competitors, it is illegal. You can’t tell a businessman that you believe in 
competition, and then tell him that if he competes he may be penalized by law. 

I understand that the Department of Justice and other officers of the Federal 
Government have opposed such bills on these same grounds. 


CHEVRON DEALER 


It is understood one of the purposes of this legislation is to eliminate gasoline 
price wars, but it would have the opposite effect. If, as those supporting the 
bill expect, it prevented my supplier from giving me a reduced price to help me 
weather a price war, I would not have any way to protect my business against 
those who try to build big volume by drastic price reductions. With the field to 
themselves, they would be encouraged and supported to greater and greater 
activity. If to help me my supplier had to give the same price reduction to all 
dealers, whether they were in the price war area or not, the price war would 
automatically spread far beyond its original bounds. 

It seems to me this would be very harmful to me and to service stattion deal- 
ers generally; and I believe that those who support the bill are mistaken. 


[Telegram] 


San Francisco, Cauir., January 23, 1957. 
. S. Cave, Fresno. 
. R. ScuuttTier, Long Beach. 
S. Reever, Los Angeles. 
. B. THompson, Oakland (via mail). 
. B. Youens, Pasadena. 
J. F. Hofer, Phoenix. 
W. J. Beaton, Portland. 
G. J. DeMartinti, Sacramento. 
U. G. Hann, Salt Lake City. 
W. H. Bapg, San Diego. 
G. R. SHepparp, San Francisco (via mail). 
R. F. Woop, Seattle. 
L. J. GeRPHEIDE, Spokane. 

Wires and letters sent by dealers and property owners to Congressmen re 
BR. 11, 8S. 11 and HR. 398 have served their purpose. Discontinue this activity, 
however, continue your regular educational program with dealers and property 
Owner's on legislative matters generally. 


BS yA 


4 


BE. D. THOMPSON. 








772 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Senator Keravuver. What does the first memorandum say ? 

Mr. Vesper (reading) : 

Refer to your telephone conversation with Mr. R. W. Britton and Mr. R. F. 
Clarke regarding lessors and Chevron dealers who requested information for 
reply to letters from Congressmen on H. R. 11. 

We attach proper replies for both Chevron dealer and property owner which 
we ask that you not leave in possession of either, but handle strictly on a verbal 
basis, varying each answer somewhat to preclude the possibility of repetitious 
replies. 


Senator Keravver. In other words, when we Congressmen write 
back and ask a real estate owner or a Chevron dealer about S. 11, these 
are the suggested replies. 

Mr. Vesper. No, sir, Senator. Those are not the suggested replies. 
Those are prepared for the use of our people to talk with the dealers 
to assist them in preparing their own replies. The reason we ask they 
not be left in the possession of the dealers was to avoid any chance 
they might be considered to be stereotype or prepared replies. 

Senator Keravver. In other words, you didn’t want the Members 
of Congress to feel that you were giving the same replies; you wanted 
to vary them ? 

Mr. Vesrer. We wanted to help them prepare their own replies. 
This was our means of getting the pertinent information in the hands 
of our field people in response to the request of the dealers. They 
asked for this help. 

Senator Kerauver. When the Senator or Congressman wrote back 
about S. 11, you had a suggested reply which your supervisor would 
talk over orally with the dealer or with the real estate owner to enable 
him to answer the Congressman or the Senator, is that it? 

Mr. Vesper. May I say again, this was not a suggested reply. This 

was information for discussion with the dealer for his use in making 
a reply of his own. 

Senator Krrauver. Turn to the last page of exhibit 45 and see what 
that is. 

Mr. Vzsrer. This is a telegram addressed to a number of division 
retail managers up and down the Pacific coast and signed by Mr. F. D. 
Thompson, dated January 24. Shall I read it? 

Senator Krravuver. Yes. 

Mr. Vesper (reading) : 

Wires and letters sent by dealers and property owners to Congressmen re H. R. 
11, S. 11, and H. R. 398 have served their purpose. Discontinue this activity, 
however, continue your regular educational program with dealers and property 
owners on legislative matters generally. 

Senator Krravuver. Tf all of this is a regular educational activity, 
then why does it refer there to discontinuing telegrams and letters? 

Mr. Vesper. If you will recall my testimony this morning, Senator, 
I mentioned that we had included a discussion of H. R. 11 and 8, 11 
as a part of a larger legislative program but well, when we received 
information that it was : likely that one or both of these would go di- 
rectly to the floor, ESSnnnapt in the House, we felt it was incumbent 
upon us to expedite our efforts on that particular legislation and we 
did so in order that our dealers might express themselves in time to be 


heard. 
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Having done so, the purpose of this wire was simply to put the pro- 
gram bac ck in its normal channel which we originally intended. 

Senator Keratver. You don’t think the fact that two of your deal- 
ers, had complained that they had been pressured had anything to do 
with that change / 

Mr. Vesper. No, sir; that did not. 

Mr. Crumeris. In the absence of Senator Dirksen and Senator 
Wiley, for the record I would like to bring to the attention of this 
hearing the comment that both Senator Wiley and Senator Dirksen 
made when the Standard of Indiana and Esso and Socony were ap- 
pearing as witnesses, that these witnesses had every right in the world 
to petition the Congress on their position in the matter. I have the 
exact transcripts here in which Senator W iley said : 

If.there is anything wrong in anybody who has an economic interest seeking 
to persuade someone else if he does it legally to his point of view, why we had 
better get out of business, we Congressmen. 

[ just wanted that for the record since they are not here to raise the 
particular issue. 

Senator Kerauver. I am glad to have it recalled and put in the rec- 
ord at this point. 

fr. Vesper. On this same subject, may I ask that there be put in 
the record five documents which were submitted to you in response to 
our subpena. They are Nos. 1285, 193, 56, 67, and 222. These are the 
main documents covering our instructions to our field organization 
relating to this old program of legislative information. 

They tend I think to verify and substantiate what I said this morn- 
ing about this program being handled without pressure as a part of 
our regular contacts with dealers and they give further information 
with regard to that. 

Senator Keravuver. They will be made exhibit 46. 

(Exhibit No. 46 was filed for the record.) 


EXHIBIT 46 


STANDARD OL. Co, OF CALIFORNIA, 
WESTERN OPERATING DIVISION, 
San Francisco, Calif., November 6, 1956. 
Re restrictive service station legislation and ordinances. 
All Division Managers: 


It is timely to remind you and your organization of the serious threat to our 
company’s interests by an accelerated movement toward restrictive legislation, 
both State and Federal; and zoning ordinances. 

Ill-advised pressures from some dealer associations and certain selfish interest 
groups ‘are instrumental in promoting this unrest, their action being aggravated 
by individual whose political ambitions lead them to become self-styled 
“guardians” of the small independent businessman. Likewise, some of our own 
Chevron dealers are led to believe their livelihood is threatened by our company 
which shares a mutual interest in their success. 

It is with this in mind that we should use increased vigilance in watching for 
trouble spots and renew our efforts, on our regular contacts with our dealers, 
toward keeping each dealer advised as to the bad effects on him of certain 
legislation. 

The best solution appears to be a closer relationship with all of our dealers, 
and particularly those who are, or can be, influential in dealer associations. 
This latter group should be given special attention by our people, the idea being 
of course to convert the “ringleaders” who have more direct contact with poli- 
ticians threatening our interests and those of our dealers. 
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We ask that supervisors and merchandisers give this problem their attention 
on regular contacts with both Chevron dealers and our property owners, soliciting 
their continued interest and help in combating vicious and unsound legislation. 

It is the responsibility of those who are contacting our dealers to be close 
enough to each dealer personally that any indication of unrest on the part of 
the dealer can be detected quickly and openly discussed. We wish to stress that 
supervisors and merchandisers should watch closely for opportunities to discuss 
these problems with the dealers and, whenever a question is asked or interest 
shown by the dealer, it should be explored carefully and explained to his satis- 
faction. Only in this way can we get the close support necessary to combat this 
vital problem. 

In order that we may intelligently discuss threatening legislation with dealers 
it is essential that our people be well-informed of new city, State, or National 
movements toward legislation affecting our dealers’ business and our business. 
Much information can be gained from dealers themselves as well as other local 
sources. 

To assist your organization we attach digests of some of the restrictive legisla- 
tion “in the mill” at the present time. Your people should also refer to the 
24-point attachment which was sent you and your personnel (excluding mer- 
chandiser relief) in conjunction with our letter of Angust 10, 1956. ‘This attach- 
ment gives answers to many of the questions the dealer is liable to raise. You 
will recall that in no case should the answers be read to or left with the dealer, 
but that field people should be familiar with the contents for intelligent discussion. 

Please set up the following procedure for supervisors and merchandisers to 
record such discussions, keeping three basic points in mind: 

1. What is the dealer’s question or problem? 

2. Did we explain to his complete satisfaction. 

3. Is he still disatisfied, and why? 

Retail merchandisers will record such contacts on the dealer’s RS-—180, dealer 
sales and training record, at time of contact. These records are to be transcribed 
on GO-144 and forwarded to the retail supervisor monthly, so he may review 
and forward to division management. 

Retail supervisors will record their own contacts on a GO-144 following dis- 
cussions with dealers and will forward, with those of the merchandisers, to 
division office for screening at month’s end. Reports should be concise and “to 
the point.” 

Division management will no doubt wish to forward some of the reports to 
this office, depending on their importance, after screening. 

By following this procedure we feel a dealer not fully satisfied on the first call 
may be influenced to change his thinking on successive calls by good salesman- 
ship, and all our people will be alerted to the problem. 

You are aware that the regional operations manager should be informed im- 
mediately of new developments pertaining to city or State resolutions or ordi- 
nances which could have an effect, directly or indirectly, on our company’s 
pusiness. 

Please give this matter your continuous attention. 

EB. D, THOMPSON, 


SAN FRANCISCO, CALIF., January 14, 1957. 
Re S. 11, “Antigood faith competition” legislation. 


Mr. E. J. McCLaANAHAN: As you know, a marketing liaison committee is being 
set up to work with the APIC on a number of Government regulatory problems of 
concern to the marketing branch of the petroleum industry. Mr. Marc Braeckel, 
the chairman of the committee, has suggested that we undertake certain action 
to acquaint our management with S. 11, which has been revived; that we 
develop a program to explain the legislation to jobbers and dealers; and 
that we arrange for inclusion of informative data on the problem in the com- 
pany’s “house organ” or other publications, particularly those distributed to 
retail dealers or others which reach the general public. 

It had been hoped, after discussion with Messrs. Cuyler, Phillips, Sullivan, 
and Thompson, and Messrs. Nielson and Kaapcke of P. M. & 8S. that a program 
could be carried on in several successive stages; the first being devoted to 
education of dealers, jobbers, and distributors, followed as necessary by one 
of more positive action, such as the urging of direct contact by retailers with 
Congressmen if the legislation were to reach the floor of the House. However, 
according to information received last Friday, the House Judiciary Committee, 
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and possibly that of the Senate, may act on the bills (H. R. 11, H. R. 398, 
and 8. 11) without hearing, and the House committee has a green light from 
the Democrati. leadership to act promptly on the legislation. It was therefore 
decided to undertake a “crash” program immediately. 

The attached informative data on the proposed legislation, which is a conden- 
sation of a brief sent to me by Mr. Braeckel, was released to both regional and 
division managers on Friday. They were requested to immediately contact 
dealers, jobbers, and distributors and urge those not in sympathy with the 
legislation to send personal letters and telegrams to the chairmen of the House 
and Senate Judiciary Subcommittees with copies to their respective repre- 
seutatives in Congress, both in the House and in the Senate. They were asked 
at the same time to contact local bodies such as chambers of commerce and 
organized business associations, and to urge positive action on their part as 
well. Field management was cautioned that any expense involved was to be 
borne by the individual! dealer or distributor. 

An editorial will be included in the Bulletin on restrictive legislation generally. 
It is not our intent to include articles in our retail or other promotional pub- 
lications at this time, in line with our feelng that the most effective approach 
is through individual discusson. 

The importance of creating widespread understanding of the implication of 
legislation of this type suggests that it would be desirable if other marketing 
operating companies were to institute a program similar to that adopted by us. 
A letter which you might wish to direct to Mr. G. J. O’Brien to accomplish this is 
attached. 


H. G. VESPER. 


STANDARD OIL COMPANY OF CALIFORNIA, 
WESTERN OPERATING DIVISION, 
San Francisco, Calif., February 1, 1957. 

To All Division Managers: 

You may possibly have heard of the charges made by Representative Patman 
that pressure had been placed on a dealer to communicate with Congressmen on 
the Federal S. 11, H. R. 11 matter, and of similar charges made by another 
Congressmun. 

We attach for your information copy of a telegram from Mr, T. 8. Petersen to 
Mr. G. J. O’Brien, which outlines the company’s position. 

This is for your information and that of your organization, and is not for re- 
lease for publication unless prior clearance is secured from this office. 


E. D. THOMPSON, 


JANUARY 31, 1957. 
Mr. G. J. O’Brien, 


Washington: 


Following for release to trade press only at this time. Please let us know if or 
when general press expresses any interest. Will you also see that this state- 
ment goes to Congressman Patman and members of his committee by whatever 
means of transmittal you believe to be advisable. 

Following statement was made to the press today by Standard Oil Company of 
California concerning certain allegations made in Congress with regards to H. 
me 11: 

“We believe our company has acted entirely within its rights in carrying to our 
dealers a program of information to point out to them the damaging effects this 
bad piece of legislation would have on their business and the oil business in 
general. 

“It is completely against this company’s policies to make an attempt at all to 
‘pressure’ its dealers, and all our representatives in the field have longstanding 
instructions to this effect. 

“Our inquiry indicates that the initial communication against the bill made 
by the dealer mentioned in the Congressional Record was entirely voluntary and 
that the pressure on this dealer, if any, was from the other side. Of the hun- 
dreds who sent communcations in opposition, it is not strange that a few could 
have been induced to change their minds. 

“We have no intention of accepting without a word of protest legislative pro- 
posals that will harm our business and harm the dealers who sell our products. 
We have talked in opposition to H. R. 11 not only to our service station dealers, 
but to every other group that might be interested. 
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“Passage of this legislation would prohibit us as a supplier from meeting local 
price competition and from assisting our dealers in doing so. We do not believe 
that either we or our dealers can operate unless allowed to be freely competitive. 
This bill would artificially restrict competition and it is wholly contrary to the 
basic principles of the American business system. We believe we not only have 
a right to express this opinion, but a duty to do so.” 

Also for your information, the following instructions have been given to the 
western operations division managers and can be used in any way you see fit: 

Nore.—Copy attached in entirety. 

If you have any questions please let me know. 

T. S. PETERSEN. 


STANDARD OIL COMPANY OF CALIFORNIA, 
WESTERN OPEKATING DIVISION, 
San Francisco, Calif., January 14, 1957. 
Re. Impending legislation, 8S. 11 and new companion bills, H. R. 11 and H. R. 39s. 
All Division Managers: 

You will recall in attachment No. 2 to our “restrictive service station legisla- 
tion and ordinances” letter of November 6, 1956, we briefly outlined 8. 11 in the 
last Congress and its effect on our business and our relationships with Chevron 
dealers and new car dealers should it become law. A like bill in the House of 
Representatives, known as H. R. 11, was overwhelmingly passed last year by a 
vote of 393 to 3, and was referred to the Senate Judiciary Committee where it 
died at the close of the last Congress. 

At the current session of Congress two bills like former S. 11 and H. R. 11, 
and now called H. R. 398 and H. R. 11, have been introduced in the House of 
Representatives. We understand they will be brought up for vote on the floor of 
the House without committee hearings. 

Because of the time element it behooves us to take quick action in encouraging 
organized resistance to these vicious measures by our property owners, selected 
Chevron dealers and new car dealers by contacting now the most influential of 
these people who will openly oppose the bills. In their contacts with this selected 
group, our field people should at time of contact assure themselves wires are 
actually sent by the persons contacted to Congressmen and Senators, voicing 
opposition to all three bills H. R. 11, H. R. 398, and 8S. 11, and may assist our 
friends and customers in preparation of the wires but in no case should we pay 
the charges. 

We should then continue our contacts with our other Chevron dealers, property 
owners, and car dealers who might wish to give us aid. Each of our field people 
should ascertain and inform persons contacted of the name and Washington, 
D. C., address of his own Representative and Senator to whom these wires should 
be addressed. 

We attach a condensation of a brief prepared recently by the American 
Petroleum Industries Committee which will remove any question as to the impli- 
eations of the revived legislation, Sufficient copies are being forwarded to your 
office by air mail to supply each supervisor and merchandiser (excluding mer- 
chandiser relief). You should assure yourself each man contacting Chevron 
dealers and property owners thoroughly understands the material and is capable 
of explaining the proposed law’s implications, and we strongly suggest that you 
or a member of your management participate in as many of these contacts as 
possible. 

We reiterate, this matter is urgent and therefore must be handled at once. 

Please report and record all contacts, as outlined in our November 6 letter, and 
keep us advised of progress made. 

E.D. THOMPSON. 


[No. 67] 
STANDARD Ort COMPANY OF CALIFORNIA, 
WESTERN OPERATING DIVISION, 
San Francisco, Calif., February 5, 1957. 

Re. Legislation educational contacts, Chevron dealers. 
All Division Managers: 

Due to the scope of our educational program with Chevron dealers, property 
owners, and new car dealers on proposed legislative measures, we would like to 


2E. D. Thompson to all division managers, January 14, 1957, impending legislation. 
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emphasize the importance of special care in handling each contact to preclude 
the possibility of becoming involved in unfavorable publicity or of being falsely 
accused of “pressure” methods by persons opposing our views. 

The following points should be kept in mind on each contact: 

1. It is against the company’s policies to “pressure” or attempt to “pressure” 
its dealers in any way. You are reminded of the standing instructions to all 
personnel, that the dealer is the “boss” at his station and decides for himself 
whether to follow any advice or suggestions we may give. 

2. Even though, at times, we may solicit our dealers’ assistance in sending 
wires or letters to public officials in opposition to harmful legislation, any such 
action by the dealer must be of his own volition and our representatives should 
never actually write the letters or wires, but merely assist in their preparation 
if the dealer so requests. 

3. Written material on legislation sent the field from this office should be 
regarded as confidential (excluding actual copies of bills or ordinances) and 
should not be read to or left with any dealer or property owner without first 
clearing with this office. Our purpose in supplying you this material is to give 
field personnel necessary information so they will be able to intelligently discuss 
the pertinent legislation with our customers. 

E. D. THOMPSON. 


[No. 222] 


STANDARD O1L COMPANY OF CALIFORNIA, 
WESTERN OPERATING DIVISION, 
San Francisco, Calif., February 26, 1957. 
Re requests from Congressmen, H. R. 11, H. R. 398, S. 11. 
All Division Managers: 


Congressmen have written many of our dealers and property owners, in re- 
sponse to their wires and letters against passage of H. R. 11, H. R. 398 and 
S. 11, asking them for additional information as to the adverse effects these 
measures would have on their business or interests. Many of these people will 
be asking for your advice. 

Such requests should be answered by the dealers or property owners involved 
in their own words and as promptly as possible. Should such requests go un- 
answered the effectiveness of the original communication would be lost. 

Our field personnel are equipped with sufficient material to intelligently 
counsel our customers should they wish to formulate such a reply, and because 
of the “pressure campaign” being conducted by NCPR and others in favor of 
these measures, we should be alert to offer such assistance wherever necessary. 
Keep in mind such replies should not be stereotyped; each individual’s letter 
should be his own. 

Please see that this type of counsel and assistance is carefully and confi- 
dentially handled, as those who favor restrictive legislation would welcome 
information on our activities which they would misconstrue to their advantage 
and our detriment. 

Due to the nature of such assistance, we ask that your management handle 
this matter personally with retail supervisors who should in turn advise the 
merchandisers on the same basis. 

BE. D. THOMPSON. 


Mr. Vesper. I should like to read a portion of the last of these I 
mentioned No, 222, because it is pertinent to the point you just made. 
This has to do specifically with the handling of requests from Con- 
eressmen regarding this legislation. It is written by Mr. E. D. Thomp- 
son to all division managers on February 26 and it reads as follows: 


Congressmen have written many of our dealers and property owners, in re- 
sponse to their wires and letters against passage of HR 11, HR 398 and §. 11, 
asking them for additional information as to the adverse effects these mea :ures 
would have on their business or interests. Many of these people will be asking 
for your advice. 

Such requests should be answered by the dealers or property owners involved 
in their own words and as promptly as possible. Should such requests go un- 
answered the effectiveness of the original communication would be lost. 
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Our field personnel are equipped with sufficient material to intelligently coun- 
sel our customers should they wish to formulate such a reply, and because of 
the pressure campaign being conducted by NCPR and others in favor of these 
measures we should be alert to offer such assistance wherever necessary. Keep 
in mind such replies should not be stereotyped; each individual’s letter should 
be his own. 

Piease see that this type of counsel and assistance is carefully and con- 
fidentially handled, as those who favor restrictive legislation would welcome 
information on our activities which they would misconstrue to their advantage 


and our detriment. 
Due to the nature of such assistance, we ask that your management handle 


this matter personally with retail supervisors who should in turn advise the 
merchandisers on the same basis. 

Senator Kerauver. I notice in the next to the last paragraph 
(reading) : 

Please see that this type of counsel and assistance is carefully and confiden- 
tially handled * * * 


Mr. Vesper. Simply we wanted to deal directly with our dealers in 


the most effective possible manner. 

Senator Kerauver. What isso confidential about it ? 

Mr. Vesrer. What is so confidential about it? This is a matter 
personal to each dealer. 

Senator Keravver. The last paragraph, “due to the nature of such 
assistance we ask that your management handle this matter personally 
with retail supervisors.” 

Mr. Vesrer. We felt it was important enough for our management 
to take that interest in it. 

Senator Keravuver. Is that one of the letters your aksed to be filed 
as an exhibit? 

Mr. Vesper. Yes, sir. 

It might be pertinent if I may read 1 or 2 paragraphs from another 
of these 5 letters. This is also by Mr. E. D. Thompson, dated Febru- 
ary 5. This is No. 67. It is addressed to all division managers : 


Due to the scope of our educational program with Chevron dealers, property 
owners, and new car dealers on proposed legislative measure, we would like 
to emphasize the importance of special care in handling each contact to preclude 
the possibility of becoming involved in unfavorable publicity or of being falsely 
accused of pressure methods by persons opposing our views. 

The following points should be kept in mind on each contact : 

1. It is against the company’s policies to pressure or attempt to pressure its 
dealers in any way. You are reminded of the standing instructions to all per- 
sonnel, that the dealer is the boss at his station and decides for himself whether 
to follow any advice or suggestions we may give. 

Even though at times we may solicit our dealers’ assistance in sending wires 
or ‘letters to public officials in opposition to harmful legislation, any such action 
by the dealer must be of his own volition and our representatives should never 
actually write the letters or wires but merely assist in their preparation if the 
cealer so requests. 

3. Written material on legislation sent the field from this office should be 
regarded as confidential (excluding actual copies of bills or ordinances) and 
should not be read to or left with any dealer or property owner without first 
clearing with this office. Our purpose in supplying you this material is to give 
field personnel necessary information so they will be able to intelligently discuss 
the pertinent legislation with our customers. 


Senator Kerauver. Mr. Vesper, I have here a photostat of a letter 


which Congressman Sisk sent to one of your dealers, J. L. Soper a 
Los Banos, Calif., in which Congressman Sisk discussed H. R. 1 
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and brought up certain problems and wanted to know why Mr. Soper 
was opposed to it and then attached to it as a memorandum from 
C. G. Wood to Mr. Cuyler in San Francisco, attention Mr. C. H. 
Jennings: 

Referring to our telephone conversation this afternoon, attached is a letter 
received by Mr. J. L. Soper, our wholesale distributor at Los Banos, Calif. : 

“Mr. Gil Bragg, vice president and general manager of Van Horn Butane 
Service, and Charles Pashayan, of Ace Service, who is the large distributor 
for Firestone tires in the Fresno territory, also received similar letters. They 
have asked for help in drafting a letter which can be used in replying to 
Mr. B. F. Sisk.” 

Signed “C. G. Wood” and then down on the left side of the letter is 
a handwritten memo “Answered by unsigned letter to C. G. Wood.” 

Vo you take that to be Mr. C. G. Wood ¢ 

Mr. Vesrer. I would assume that is Mr. Wood. He is our regional 
wholesale manager in Fresno. 

Senator Krrauver. Why would he be sending an unsigned letter 
as the answer to this? 

Mr. Vesper. I don’t think he would be sending one. I think he 
would use that in assisting Mr. Soper to prepare his reply. 

Senator Krrauver. What do you think “answered by unsigned 
letter” means ¢ 

Mr. Vesrer. That came from our San Francisco organization just 
like the ones we previously read. That was in the attempt to get in 
the hands of our field people information that they would use to help 
prepare the letters for the Congressman. 

Senator Keravuver. Do you think that Mr. Wood prepared a letter 
without a signature on it and sent it back to be sent to Congressman 
Sisk ¢ 

Mr. Vesper. No, sir; I do not. 

Senator Kerauver. Let that be filed as exhibit 47. 

(Exhibit No. 47 was filed for the record. ) 


EXHIBIT 47 


STANDARD OIL COMPANY OF CALIFORNIA, 
WESTERN OPERATING DIVISION, 


Fresno, Calif., February 4, 1957. 
Mr. H. R. CuYLer, 


San Francisco. 
(Attention of Mr. C. H. Jennings. ) 

Referring to our telephone conversation this afternoon, attached is a letter 
received by Mr. J. L. Soper, our wholesale distributor at Los Banos, Calif. 

Mr. Gil Bragg, vice president and general manager of Van Horn Butane 
Service, and Charles Pashayan, of Ace Service, who is the large distributor for 
Firestone tires in the Fresno territory, also received similar letters. They have 
asked for help in drafting a letter which can be used in replying to Mr. 
B. F. Sisk. 
©.. G. Woon. 

Senator Krrauver. Did your representatives generally help the 
dealers prepare the telegrams sent to Members of Congress and 
Senate / 

Mr. Vesper. It is pretty hard to answer that categorically. We 
asked them to be of whatever assistance they could to our dealers. If 
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the dealers asked them to help write one, I am sure they did in many 
cases. We had no prepared wires or letters or anything of that kind 
to offer, nothing but assistance. 

Senator Keravver. Here, for instance, is a report on this matter to 
Mr. Hand from A. 8. Mills, i in which it is reported that— 


he did not understand correct words to use when communicating with Congress- 
men. Therefore, according to instructions contained in your letter of January 
15, 1957 the writer assisted Mr. Shingleton to prepare correct copy for telegram. 


Mr. Vesper. I think that is quite consistent. We asked them to assist 
the dealer in any way that was appropriate. If the dealer asked him 
to help prepare a wire, I think that would be appropriate. 

Senator Keravuver. This will be exhibit 48. 

(Exhibit No. 48 was filed for identification.) 


ExuHisir 48 
JANUARY 29, 1957. 
To: Mr. U. G. Hand. 
From: Mr. A. 8. Mills. 
Subject: Impending legislation, 8S. 11 and new companion bills, H. R. 11 and 
H. R. 398. 

On January 16, 1957 the following dealers were contacted in reference to the 
above legislation: Matt Brklacich, 7—2815; John Sharich, 7—8776; T. K. Shin- 
gleton, 6—7822 ; Curt McRae, 7—4699 ; W. W. Parker, 7—4680. 

In reviewing these contacts it is felt by the writer that our dealer, Mr. Matt 
Brklacich and also John Sharich were against proposed legislation and acted ac- 
eordingly. It is also felt that Mr. McRae was against such legislation. 

While making contact at Mr. Shingleton’s, due to press of business, discussion 
of above was done more rapidly than other contacts. Mr. Shingleton stated that 
he did not favor legislation that could adversely affect his business, however, 
he did not understand correct words to use when communicating with Congress- 
men. Therefore, according to instructions contained in your letter of January 
15, 1957 the writer assisted Mr. Shingleton to prepare correct copy for telegram. 
Mr. Shingleton did not indicate that he was dissatisfied with the writer’s ex- 
planation of this legislation, but seemed appreciative that we took the time to 
discuss it with him. 

When making contact with Mr. Parker, after discussion, he indicated that he 
being an officer of the Utah Petroleum Retailers Association would like copies 
of attachments for discussion with officers of his association. Your office was 
contacted in this regard and permission granted to give Mr. Parker copies of 
attachments. 

It is felt by the writer that either Mr. Shingleton or Mr. Parker were respon- 
sible for letter. Mr. Shingleton because of suggested copy of wire left with him 
might have misconstrued writer’s purpose—Mr. Parker being a member of the 
Utah Retailers Petroleum Assoc iation through pressure of his organization, 
which is for H. R. 11 and 8S. 11, could have forwarded communication in ques- 
tion. Further, Mr. Parker is a former employee of the company whose last as- 
signment was with the dealer sales division. 

At no time during discussion of this legislation did writer exert pressure on 
dealers to wire, but left this to dealer’s own discretion. 


Senator Keravver. In your statement you referred to a survey re- 
port by the Gasoline Retailer. So that the committee and anyone read- 
ing the record should know about the survey, here is a letter from the 
Gasoline Retailer to the subscriber with a card which asks to please 
mail it, whether you check the answers or not, to the Gasoline Retailer. 
We will make the letter and the card exhibit 49. 
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(BPxhibit No. 49 was filed for the record.) 


Exuisit 49 


DEAR SUBSCRIBER: We would appreciate your answering these questions: 
1. Are you in favor of S. 11 (if it prevents your supplier 
from coming to your assistance when you are competing | No opinion C) 


with a price cutter or are in a price war__..-.--~-~-- ) Yes] Nol] 
2. Are you a member of a dealer association ?______.____-_--_- Yesi_] Nol) 
8. Have you heard S. 11 discussed at meetings?______ _-__-__ Yes 1] Nol) 


Moon Art SERVICE STATION, 
15500 Fenkel, Detroit, Mich. 


(Please mail this card whether you check answers or not!) 


THE GASOLINE RETAILER, 
17? Union Square West, New York, N.Y. 

DEAR SUBSCRIBER: There is a bill before the Congress of the United States, 
which for all practical purposes, will prevent suppliers from coming to the 
assistance of their retail outlets in cases of price cutting or in price wars started 
by independent refiners or groups of retailers working within the confines of a 
State. 

We, in the Gasoline Retailer, find this bill confusing and uncertain in its work- 
ing. We are quite sure, however, that it will prevent suppliers from lowering the 
price to their retailers in good faith, when the situation, as described in the above 
paragraph, occurs. 

We would appreciate your letting us have your opinion on this bill, either for 
or against, so that we shall have the guidance of your views on this matter. 

We would particularly like to know whether or not the bill has been discussed 
with you either at association or other meetings, and whether or not you area 
member of any dealer association. 

Any information you furnish us will be used in statistical form only. Your 
name, address, or other means of personal identification will not be used. 

In any case, please drop the enclosed card in the mail whether you check the 
answers or not. No postage is required. 

Sincerely, 
R. THoMAs Ropp, Jr., 
Director, Market Research. 

Senator Kerauver. The letter will speak for itself; it is critical of 
the legislation. On the card, the first question is: 

We would appreciate your answering these questions : 

1, Are you in favor of 8. 11 if it prevents your supplier from coming to your 
assistance when you are competing with a price cutter or are in a price war? 
Then answer yes or no. 

2. Are you a member of a dealer association? Yes or no. 

8. Have you heard 8. 11 discussed at meetings? Yes or no. 

That is the survey that you were talking about made by the Gasoline 
Retailer ? 

Mr. Vesper. Yes, sir. 

Senator Kerauver. Here is a letter to you from Mr. G. S. Brown. 
Who is Mr. Brown? 

Mr. Vesper. He is our general manager of public relations. 

Senator Kerauver. Will you examine this ? 

Mr. Vesper. Yes, I recognize that. 

Senator Kerauver. Let that be made exhibit 50. 
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(Exhibit No. 50 was marked for the record.) 


EXHIBIT 50 
San FRAncisco, CAtir., 


January 3, 1957. 
Mr. H. G. VESPER, 


Building. 


Re the APIC letter on 8S. 11, we intend to propose for publication in the April 
Bulletin an editorial signed by Mr. Follis on the whole subject of restrictive legis- 
lation, which would include a discussion of S. 11. We understand you will 
request the Oiler to do an article for employee publication. 

We believe the recent dealer sales meetings have been very informative on 
the whole subject, particularly the discussion of complaints that frequently 
lead to demands for restrictive legislation. Also, some of the field PR repre- 
sentatives have been working closely with retail sales on local situations. 

We like the approach suggested by the APIC. We believe that a dramatic 
public campaign along the lines of the natural gas bill. merely leads to unnecessary 
political controversy, in which no one wins. 


G. 8. Brown. 

Senator Keravuver. The whole letter speaks for itself but what does 
that last paragraph mean ? 

Mr. Vesper. It reads: 

We like the approach suggested by the APIC. We believe that a dramatic 
public campaign along the lines of the natural gas bill merely leads to unneces- 
sary political controversy in which no one wins. 

Senator Keravuver. Is that the APIC master brief that is talked 
about ? 

Mr. Vesper. I know of no master brief. The APIC is the American 
Petroleum Industries Committee. 

Senator Kerauver. Weren’t you in Chicago at that meeting with 
Mr. Jordan ? 

Mr. Vesper. Which meeting do you refer to? 

Senator Keravver. October 12. 

Mr. Vesrer. No, sir; I was not there. 

Senator Krravver. Who represented your company there? 

Mr. Vesper. Mr. G. J. O’Brien, I believe was there. I was out of 
the country at the time. 

Senator Keravuver. Are you or Mr. O’Brien members of the steer- 
ing committee ? 

Mr. Vesper. No, sir. 

Senator Kerauver. Is anybody in your company a member? 

Mr. Vesper. No, sir. 

Senator Kreravuver. We had a good deal of discussion in connection 
with the meaning of substantial lessening of competition and tending 
to create a monopoly and what a trade area is. In other words, sug- 
gestions of opposition to this bill on account of the language being 
in general terms and not specific enough. I found a very interesting 
article on “Antitrust Policies and the New Attack on’ the Federal 
Trade Commmission,” by Robert A. Wallace and Paul H. Douglas, 
published in the summer of 1952 by the University of Chicago Law Re- 
view. Paul H. Douglas is the Senator from Illinois. In a footnote on 
page 29, there is a very interesting discussion of this whole matter of 
why you cannot have absolute definiteness i in the antitrust laws, in @ 
statement by Mr. Justice Brandeis which is pertinent. It is a little 
long and I will not undertake to read it but I will ask that it be in- 
cluded in the record following Mr. Vesper’s testimony. 
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Mr Chumbris, do you have any questions ? 

Mr. Cuumerts. I have no questions. 

Senator Krravuver. Mr. Bolton-Smith, do you want to ask any ques- 
tions ¢ 

Mr. Boutron-Smiru. No. 

Senator Kerauver. Thank you very much, Mr. Vesper. ' 

Mr. Vxsrer. Thank you very much for the privilege of appearing. 

(Mr. Justice Brandeis’ comments are as follows:) 


Mr. Branpeis. That question which they bring up is a question which has 
been very much discussed as on the one hand a thing that was desirable and on 
the other hand as a thing that was dangerous. * * * From the business stand- 
point it is desirable. It would be a very convenient thing if a man could come 
befo"2 your body and say, ‘Here are the facts; is this right? Can we do 
this, or can we do that?’ It sounds very alluring. I believe it to be absolutely 
impossible of proper application and for this Commission, I think it would be 
one of the most dangerous powers that it could possibly assume. 

Now, take this situation. 

In the first place whether a thing is within the prohibition of the law, or 
is not, is a legal question. 

Ultimately it has got to be decided, if the question does come up by the 
Supreme Court of the United States. * * * 

It never was intended in the composition of the Board, and certainly not 
in the legislation, for you to exercise this power. 

That was very much discussed and the only strong argument that was put 
up against the Trade Commission was the danger of giving to the Commission 
just such power as this; that it was almost inevitable that if that power were 
given the public would be tricked; I mean, that the Commission, with the 
best of intent, would be hoodwinked; and it is really inevitable that it should 
ee 

The difficulty in this situation of you passing upon this condition is twofold. 

In the first place, the facts do not exist yet. 

You are to determine in advance, largely as prophets what is going to happen. 

Assuming absolute good faith on the part of the people who come before 
you, you are to determine whether that which they are planning to do is going 
to result in an improper restraint of trade. 

You cannot decide that fact because you do not know what the facts are 
going to be, nor the conditions to which they are going to apply them, because 
they do not-even known; because they are going to act, and even in good faith, 
upon the circumstances as they arise from time to time. * * * 

But the other point is and that is the point that we lawyers have to deal 
with more frequently and which is constantly impressed upon us, no statement 
of fact, however honest your people may be, can be relied upon until it has 
been subjected to the careful study and criticism of people who have a different 
point of view. 

Now these people may be perfectly honest in laying this matter before you. 
They see it from their side. 

They do not know the whole field. They only see the difficulties which they 
have got and which they are trying to overcome. * * * 

If we are going to get anywhere near the truth and justice in this action you 
have got to have the other side fully represented, and that never can be done 
in advance because the people who are going to be affected by this are not 
available. * * * 

Now I do not believe, on the other hand, that the difficulty for the businessman 
is nearly as great as he imagines it to be. I have been at times counsel for a 
few trusts. The president of one of the largest of them, when we were dis- 
cussing the law some 4 or 5 years ago and he was full of his attacks against the 

‘Sherman law, said to me, “Now you have been speaking in favor of this Sherman 
law, and I have been going around and trying to find out what I ean do, and 
I can’t get any advice as to what I can do.” And he said in rather a pleasant 
enough way, but in certain ways rather sneering, “Perhaps you can advise me.” 
I said, “I can advise you perfectly, but it is a question of what advice I can 
give you. If you ask me how near you can walk to the edge of a precipice with- 
out going over, I can’t tell you, for you may walk on the edge, and all of a 


ee 
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sudden you may step on a smooth stone or strike against a little bit of root 
sticking out and you may go over that precipice. But if you ask me, how near 
you can go to the precipice and still be safe, I can tell you, and I can guarantee 
that whatever mishap comes to you, you will not fall over that precipice. You 
have taken my advice, and other lawyers’ advice about any number of things; 
and when we give you advice, you act on that advice; and you have given up 
many a good trade on questions that have had nothing to do with the Sherman 
law at all because you were not willing to take the risk.” 

I said, “You must not expect from the Sherman law any more than you do from 
any other law you are dealing with. You must not expect that you can go to 
the verge of that law without running any risks. Why should you? You do 
not in any other relation of life that I know of. 

“And your lawyers, if they are good lawyers, and experienced lawyers, also 
ean advise you. As a matter of fact there have been mighty few relations in 
life where you could not have advise yourself. Your conscience, if you are 
honest with yourself, would tell you 19 times out of 20, and without a lawyer 
whether you intended to restrain trade; and if you could say to yourself, clearly 
and honestly, that you did not intend a restraint of trade, you would not need 
to go to any lawyer at all. But if you want to know whether you can squeeze 
through, then you want to get some way to squeeze through. I feel very strongly 
from the experience that I have had. I think there are a good many things— 
quite a number of things that men have been frightened from doing which under 
courageous advice, they could do; a great many agreements which I believe 
would be held reasonable. 

“So, I believe that this Commission could not do anything which in its real 
essence, would be more harmful to business, and more dangerous to the Com- 
mission itself, than to exercise this power, if you have it. But I think it is 
perfectly clear that you have not got it.” 


Senator Kerauver. Mr. W. W. Kellow, General Supply Co., of 
Easton, Pa. 

Mr. Kellow, we are glad to have you with us. Senator Clark has 
spoken to us about you and has recommended you highly. 

We are very glad to have you here. You have a statement, Mr. 
Kellow ? 

Mr. Ketiow. I have a very short one. 

Senator Keravver. All right, Mr. Kellow. 


STATEMENT OF W. W. KELLOW, PRESIDENT, GENERAL SUPPLY 
CO., EASTON, PA. 


Mr. Kettow. I am W. W. Kellow, president of the General Supply 
Co. of Easton, Pa. I have requested the opportunity to appear before 
your committee today because I believe that S. 11, if passed, will 
seriously impair the commercial well being of my company, and I 
should imagine of great numbers of building supply dealers like 
myself across the country. 

I do not purport to be a lawyer or to be acquainted with the 
intricacies of the Robinson-Patman Act. 

I do know that in the past we have been able to live with that act. 
If my understanding of S. 11 is correct, I have grave fears as to our 
ability to live with it in the future. 

My company is probably typical of small town building supply 
dealers all over the United States. The retail building supply dealer 
is the final stage in distribution of all kinds of building supphes from 
the manufacturer to the ultimate consumer—either the homeowner or 
building contractors. The services he supplies are in many ways 
analogous to those of the corner drugstore or hardware store or grocery 
store. 
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He must anticipate the building supply needs of the community, 
maintain a sufficient inventory to satisfy those needs, and display 
them in a place of business open to the general public. 

His major area of sales is in construction staples such as lumber, 
millwork, roofing, wallboard, cement, plaster, pipe, insulation sonitts 
and the like. Sales of these commodities are often interrelated; 
particular construction job on which a dealer bids may require ta 
of a number of different items. A high bid on one item in such cases 
can mean the loss of the entire contract. The absolute nec essity that 
he purchase his supplies at competitive prices is readily apparent. 

These basic construction materials are often purchased by the dealer 
from distant plants and since they are bulky involve substantial 
transportation costs. Since a building supply dealer is ordinarily 
unable to satisfy all his needs close at hand he must seek out these 
distant suppliers. The present right of these suppliers to absorb 
freight on such shipments makes their prices competitive with neat 
mills, and allows them to penetrate markets remote from their mills. 

To take an actual example, I believe that this bill would adversely 
affect the availability to us of lumber supplies, and perhaps more 
critically would seriously impair the competitive vitality of great 
numbers of small lumber mills. 

Two pieces of lumber superficially the same size, may greatly vary 
in moisture content and density and therefore, in weight. 

Logically the heavier lumber will involve higher shipping costs. 

Lumber’ mills now, particularly small mills, required to absorb 
freight in order to ¢ ompete in distant markets are encouraged to season 
their wood suffic iently to reduce the moisture content and lower the 
weight. This has a dual effect; It allows the small mills to compete in 
those markets and it encourages the distant buyer to purchase from 
them, knowing that the lumber will be well seasoned, and that no 
undue transportation charges will be included in their costs. 

Abolition of the right of these small mills to absorb fr eight charges 
in order to compete, will inevit: ably drive building supply dealers, such 
as ourselves, to purchase from nearby mills or ‘from the larger well 
established mills with a historic reputation for shipping seasoned 
lumber. 

This concentration of sales will inevitably tend toward monopoly. 
Local mills will be able to exploit their geographic advantages without 
the competitive pressure of more remote suppliers. And small mills 
whose seasonal operations now create highly competitive conditions 
in all markets will be squeezed out. Almost any substantial restriction 
on freight absorption will be to the detriment of these small, so-called 
marginal mills. The loss of the competitive factor which they repre- 
sent will ultimately produce higher prices and losses to consumers. 

While in some respects conditions in the lumber industry are dis- 
tinct from those in other building supply industries—cement, plaster, 
wallboard, and so forth—the basic features of competitive pricing are 
similar. 

The ability of a building supply dealer to purchase his supplies from 
a number of sources each of which will be competitive in price, irre- 
spective of location, provides an inherent protection against restrictive 
or monopolistic tendencies. 


eae 
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A limitation on individual freight absorption, however, will force 
distant suppliers to contract their markets and to sell in only those 
areas where they are not at a freight disadvantage. 

And buyers, like ourselves, limited in a choice of suppliers will lose 
the s safeguard of vigorous competition for our business and will in- 
cre asingly be prey to the price whims of the few suppliers operating 
in our markets. 

Building supply dealers generally purchase in the open market at 
the most competitive price. The operation of these competitive forces 
means the lowest possible price to the consumer. 

We are deeply concerned that the limitations on legitimate freight 
absorption which we see in this bill will greatly hamper competitive 
pricing in the industry as we have known it and will produce a myr- 
iad of small monopolistic markets where local producers, insulated by 
freight factors from the competition of more distant rivals, will be 
able to dictate price at will. 

This is most distressing to us. 

We can find little comfort in the final provision of S. 11 purportedly 
guaranteeing the right of individual freight absorption. It is our un- 
derstanding that the current practice of absorbing freight is legalized 
by the good faith meeting competition defense of the Robinson-Pat- 
man Act. As we read S. 11 it would eliminate for all practical pur- 
poses the good faith defense. 

We understand that our reading of the bill is confirmed by far more 
sophisticated legal minds than ours. If this is true, then we doubt 
that the guaranty of freight absorption in the bill would have much 
meaning. We would certainly hesitate to rely upon it. 

We express our concern over this bill because of features which 
literally could affect our survival, and also, we would suppose, that of 
thousands of small businesses across the country. 

We can see no reciprocal benefit in the bill which would justify so 
sweeping a limitation upon legitimate competitive activity. 

Senator Krravver. Mr. Kellow, how large is your General Supply 
Co. ? 

Mr. Ketxiow. Well, we have three yards. We are capitalized very 
low but our net worth is something like $300,000. 

Senator Krerauver. Your main concern seems to be the question of 
freight absorption. 

Mr. Kettow. That is the only concern I have, sir. 

Senator Kreravver. Mr. Kellow, did you ever hear of any case being 
brought before the FTC or any complaint against a small company 
or building and supply company or any other small firm where they 
absorbed freight on an independent basis without any conspiracy with 
anybody else ? 

Mr. Kettow. No, my fear here is the fear that I have seen expressed 
by practically every witness I have seen come up here. As I mentioned 
here, we buy from numerous suppliers, those suppliers know some lines 
are few, some are close and some are much further away. Last year 
because of the fact that one of the closer plants selling one commodity 
that we handle had a trucking rate which set the price into our section; 
and if we could buy that particular commodity from that firm we 
would have to put into stock about half the quantity when we must 
buy from the other firm (in this case located in Michigan). I wrote 








TO AMEND SECTION 2 OF THE CLAYTON ACT 787 


to the nearby firm and asked them to quote us on the commodity and 
sell us and they told us that due to commitments they had in the Lehigh 
Valley they would not quote us or sell us. If at any time freight ab- 
sorption or freight equalization or whatever you want to call it is 
definitely dec lared illegal and prevents that Michigan manufacturer 
from shipping to us we are definitely out of the market because there 
is not other supplier who will furnish that material to us. 

Senator Kerauver. Do you have any reason to assume that this bill 
will have that effect ? 

Mr. Ketiow. I am afraid that despite what is contained in the sec- 
ond part of the bill, that the part which mentions the price cutting 
in the first part would certainly take precedence over the second. 
cannot agree with anybody who says that absorption of freight is not 
a cut in price. Absorption of freight or equalization is a cut in price, 
and when you prohibit definitely a cut in price, this could scare a 
manufacturer and thereby be detrimental to us; it need not be the fact 
that the law is interpreted that way. Until the manufacturer has an 
interpretation, he is afraid so he may cut us out. 

Senator Kerauver. We appreciate your coming down and giving us 
your point of view. I can see you are very sincere about it. But I want 
to reiterate and we certainly will try to make it clear that we don’t 
intend to change the law with reference to freight absorption or ship- 
ping charges. I think that those cases where a company individually, 
acting alone, not in a conspiratorial association with somebody else, 
absorbs freight to meet a lawful price, they are acting legally and this 
bill is not going to change it. 

Mr. Ketiow. Senator, I myself was reassured by the way you talked. 
At first I came down here thinking that you definitely did not have that 
in mind and I appreciate the fact that you apparently feel that way, 
but if it is true that you and the other members of the committee feel 
that freight absorption or freight equalization should be legalized, 
why couldn't you state specific: ally i in that part of the bill that freight 
absorption in the case of a meeting of a lawful price is hereby dec] ared 
to be legal. Then there would be no question of interpretation. That 
would have to be put into lawyer’s language, not my own. 

Senator Kerauver. We put it in the report, I think, last year. We 
will certainly consider it this time. I certainly think in one w: ay or 
another we will take care of your complaints, Mr. Kellow. 

Mr. Bouron-Smiru. I wonder if you would ask your lawyer to put 


your thought into legal language for a bill and give us the benefit of 
that. 


Mr. Ketriow. I will be glad to do that. 

Mr. Botron-Smirn. If I may, Mr. Chairman, I would just like to 
ask a few questions. 

As I understand, you are not a lawyer, so I won’t ask about the con- 
struction of the bill. But have you been advised that the present state 
of the law is to the effect that you can absorb freight to the extent that 
you feel it necessary to meet competition ? ¢ 

Mr. Krettow. We have been experiencing that. We have been buy- 
ing it that way from the manufacturers. 

Mr. Boutron-Smitru. Without any prosecution by the Government or 
threatened prosecution under the present law? 

Mr. Ketiow. That’s right. 
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Mr. Botton-Smiru. Has counsel ever advised you that a proviso 
added to an affirmative provision of a bill modifies the preceding 
language, particularly when the proviso states: 

“Nothing contained herein shall be construed to do the following.’ 

I am just asking if you had ever been advised to that effect ? 

Mr. Ketiow. It has been suggested, I would say to you, that there 

yas a rn that since the first part could conceivably overrule the 
siiehat part very likely there would be some manufacturers immedi- 
ately afraid to absorb freight. 

Mr. Borron-Smrru. You mean that it might be overruled by the 
first part in spite of the language, nothing contained in this bill, which 
is what herein means. 

Mr. Ketxtow. That seems to be the fear. 

Mr. Borton-Smirn. That is why I would like to see the language, 
because your lawyer’s is a very positive form of expression, ordinar ily. 

As to the point I know you made that freight absorption was only 
one method of meeting competition by price reduction, I wonder if 
we could think for a minute about your absorbing freight which in 
effect is just reducing the price by the amount of freight from your 
plant to the market to which you are sending your product. 

If that is an isolated market and there is no other manufacturer of 
your type of product competing with you there, you would have no 
problem. 

As a matter of fact, you might not even absorb any freight. If you 
have to meet the lower price of a competitor, you could under this bill 
meet it, could you not, irrespective of —— 

Mr. Ketiow. Do you mean as the bill is written there ? 

Mr. Borron-Smiru. Yes. 

Mr. Ketxow. I wouldn’t be able to answer that myself. 1 only 
quoted from the lawyers with whom I talked about this. 

Mr. Botron-Smirn. If the competitive effect were not to spread 
beyond yourself and the other supplier with whom you are compe ting, 
have you been advised that that would not be lessening competition 

Mr. Krtsow. The size of the market is such a difficult thing for 
anyone to determine. We have 3 yards and ordinarily in our business 
a radius of 25 miles from a yard is considered to be normally : 
market you may serve and possibly make a little money on what ee 
sell. However in the case of ourselves, being located in the Lehigh 
Valley and having a lot of newspaper : advertisers in Phil: adelphia, a 
good 60 to 70 miles away from our yards, they have a tendency to set 
the price even though they are far away. 

So when you try to state the effect of meeting competition in any 
place will not have any effect beyond a limited area, it is hard to tell 
how far it will even in our heavy materials business, 

Mr. Bouron-Smirn. I wonder if you would ask your counsel to 
consider whether some amendment would make the bill more suitable 
to your business perhaps, amending the language, “In any section of 
the country” and if he does have any suggestion, I am sure we would 
be very interested in hearing it. 

Mr. Ketxrow. Thank you very much. 

Mr. Borron-Smiru. Thank you, Mr. Chairman. 

Senator Keravver. Mr. Chumbris ? 

Mr. Cuumpris. No questions. 
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Senator Keravver. Mr. Dixon? 

Mr. Drxon. No questions. 

Senator Keravuver. Thank you, Mr. Kellow. 
Mr. Stuart Marks. How are you, Mr. Marks? 
Mr. Marks. How are you, sir? 

Senator Keravuver. Mr. Marks, you may begin. 


STATEMENT OF STUART MARKS, ASSOCIATION OF THE BAR OF 
THE CITY OF NEW YORK 


Mr. Marks. My name is Stuart Marks, I am secretary of the com- 
mittee on trade regulation of the Association of the Bar of the City 
of New York. The committee would like to express its gratitude to 
you and to the committee here for having been allowed to appear. 

Senator Keravuver. Thank you, Mr. Marks. We are glad to have 
you here. You are the full-time secretary of this committee? 

Mr. Marks. No; I am not. 

Senator Keravuver. You are a practicing lawyer? 

Mr. Marks. That’s right, sir. 

Senator Kerauver. What is your firm? 

Mr. Marks. Kaye, Scholer, Fierman & Hayes, 445 Park Avenue, 
New York. 

(Discussion off the record.) 

Senator Krerauver. How long have you been practicing law? 

Mr. Marks. For 8 years. 

Senator Krrauver. Have you practiced antitrust law ? 

Mr. Marks. Yes, sir, in part, and I do a number of other things too. 

Senator Keravuver. Have you practicad before the FTC ? 

Mr. Marks. I have been in cases which have come before the FTC, 
sir. 

Senator Krerauver. Which one? 

Mr. Marks. Well, others were previous law firms, I don’t know 
whether I would be betraying any conversations. One was the Atlas 
Supply Co. and there have been others involving paper companies. 

Senator Kerauver. All right, you may read your statement, Mr. 
Marks. 

Mr. Marks. For our purposes S. 11, H. R. 11, and H. R. 398 are 
identical. They amend section 2 (b) of the C layton Act, as amended 
by the Robinson-Patman Act, by eliminating as a defense to a charge 
of price discrimination the showing by a seller that the differential 
was made in good faith to meet an equally low price of a competitor 
if the effect of the discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce 

A similar bill was introduced in the 84th Congress, 2d session, as 
H. R. 1840 and passed the House by a vote of 393 to 3. 

It was introduced in the Senate as S. 11 but was not voted upon 
before Congress adjourned. 

Extensive hearings were had before the Subcommittee on Anti- 
trust and Monopoly “of the Committee on the oo iary of the United 
States Senate lasting from June 21 to July 5, 1956, as well as before 
the House Judiciary ‘Committee. 

The arguments, both pro and con, addressed to H. R. 1840 and S. 11, 
apply with equal force to H. R. 11 and H. R. 398. 
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The bills amend the “Provided, however” clause of section 2 (b) 
to read: 

(That nothing herein contained shall prevent a seller rebutting the prima facie 
case thus made by showing.) That unless the effect of the discrimination may 
be substantially to lessen competition or tend to create a monopoly in any line 
of commerce, it shall be a complete defense for a seller to show that his lower 
price or the furnishing of services or facilities to any purchaser or purchasers 
was made in good faith to meet an equally low price of a competitor, or the 
services or facilities furnished by a competitor. 

The report of the House Judiciary Committee on H. R. 1840 stated 
that it would close a loophole in section 2 (b) which resulted from the 
5-3 decision of the Supreme Court in Standard Oil Co. v. Federal 
7'r-de Commission, 340 U.S. 231 (1951), in that since this decision any 
supplier is able to discriminate in favor of a customer who has been 
offered a lower price by a competitor notwithstanding the extent of 
the injury that the discrimination may cause to the supplier’s other 
customers or upon competition generally. 

Committee’s conclusion : The committee is opposed to S. 11, H. R. 11, 
and H. R. 398. 

Committee’s comment: In the opinion of the committee, the enact- 
ment of any of these bills would have the practical effect of making a 
nullity of the “good faith” meeting of competition defense now 
provided in section 2 (b) of the Robinson-Patman Act. 

The bills would do this by making the defense available only if the 
reduction of price to meet competition would not substantially lessen 
competition or tend to monopoly. 

What this would mean as a practical matter is that a conscientious 
and law-abiding businessman who saw his customers being lost to a 
competitor who had offered lower price could not take what would 
seem to be the first step toward commercial self-preservation, the 
prompt reduction of his prices to meet those of his competitor. 

Instead, in the face of continuing loss, he would be required to make 
a survey as to the market effect of a reduction of prices to his lost 
customers for the purpose of regaining them. Surely this is too heavy 
a burden to impose on any businessman and an unfortunate clog on 
competition of a sort vital to our economy. 

It is true that the House Judiciary Committee report on H. R. 1840 
last year stated that that bill was intended to preserve the good faith 
defense where the injury is only to an individual competitor “but i is not 
of sufficient effect that it may result in injury to the “vigor of 
competition.” 

These words were of small comfort, for they would have forced a 
businessman to make a distinction which a trained economist would be 
hard put to apply even after prolonged study. But even these words, 
weak as they are, were qualified by ‘the further statement that— 

In appropriate cases, however, proof of injury only to an individual competitor 


would not preclude a finding that the effect of such injury may also be substan, 
tailly to lessen competition or tend to create a monopoly. 


Senator Kreravver. We will have a short recess. 

(Recess. ) 

Senator Kerauver. Mr. Marks, will you proceed ? 

Mr. Marks. The net effect is that under the proposed legislation the 
businessman would find that the “good faith” defense is available in 
some cases but that in other appropriate cases it is not. The nature 
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of these “appropriate cases” was considered by the United States 
Supreme Court in Standard Oil Company v. Federal Trade Commis- 
sion, supra, Where Justice Burton stated : 

In its argument here, the Commission suggests that there may be some situa- 
tions in which it might recognize the proviso in section 2 (b) as a complete 
defense, even though the seller’s differential in price did injure competition. 
In support of this, the Commission indicates that in each case it must weigh 
the potential injurious effect of the seller’s price reduction upon competition at 
all lower levels against its beneficial effect in permitting the seller to meet 
competition at its own level. In the absence of more explicit requirements and 
more specific standards of comparison other than we have here, it is difficult to 
see how an injury to competition at a level below that of the seller can thus be 
balanced fairly against a justification for meeting the competition at the seller’s 
level. We hesitate to accept section 2 (b) as establishing such a dubious defense. 

Surely the businessman faced with a practical problem of loss of 
customers should not have to go through the delicate process of 
balancing to which Justice Burton referred. 

At the very least, the precise scope of the pending legislation could 
be clarified only after many years of litigation. In “the meantime 
businessmen would be compelled to make di aily decisions which might 
subject them to treble damage suits by either their competitors or 
their customers or both. 

We do not think that this would be helpful even to the “small sup- 
pliers and small retailers” who the House committee report on H. R, 
1840 thought would be helped by legislation such as that under 
discussion. 

Indeed, we do not see in any event how the bills necessarily help 
the small-business man at all. The argument that they do seems to 
us to be based upon the assumption, without foundation in fact, that 
it will always be the large business rather than the small one which 
is seeking to match the price of a competitor, and that it is somehow 
in the interest of the small business to place a limitation on its right 
to meet prices of its competitors. 

The Supreme Court itself, in the Standard Oil case, pointed out 
that if a large customer requests his seller to meet a lower price 
offered by one of the seller’s competitors— 
the seller may find it essential, as a matter of business survival, to meet that 
price rather than to lose a customer. It might be that this customer is the 
seller’s only favorable market for the major portion of the seller’s product, 
and the loss of this customer would result in forcing a much higher unit cost 
and higher sales price upon the seller’s other customers. 

In short, the proposed legislation cannot, in our judgment, fail to 
have an unfortunate effect on all business, large and small, and if 
enacted will mark a substantial retreat from the faith in competition 
which has been the keynote of our antitrust legislation. 

Senator Kerauver. Thank you very much, Mr. Marks. 

Any questions, Mr. Dixon ? 

Mr. Dixon. No, sir. 

Senator Kerauver. Mr. Bolton-Smith? 

Mr. Bouron-Smiru. Would you briefly describe, please, sir, the 
jurisdiction of the committee on trade regulations? 

Mr. Marks. Yes. The name of our committee is perhaps a mis- 
nomer. We consider almost exclusively antitrust legislation, pro- 
posed amendments to the Sherman, the Clayton and the Robinson- 
Patman Acts and also State legislation of the same sort. 

. 
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Mr. Bouron-Smiru. Has this committee’s point of view been re- 
flected in a report submitted to a State or other meeting of the 
association ¢ 

Mr. Marks. No, sir, it has not. We are authorized by the executive 
committee, however, to submit reports of this nature—and we have in 
the past—and to appear before congressional committees. 

Mr. Boutron-Smiru. But leaving it to the judgment of your com- 
mittee what position to take on specific bills? 

Mr. Marks. Yes. I might say that these reports are part of the 
files. We have prepared similar reports on legislation of the same 
nature in earlier years, which have been opened to the inspection of 
anyone who wanted to look at them. 

Mr. Borron-Smirn. I am sure it would be very helpful if the com- 
mittee has any ideas about possible amendments or legislative lan- 
guage in this technical field. 

Mr. Marks. I see. I will give that some thought. 

Thank you very much, sir. 

Senator Keravver. Thank you, Mr. Marks. 

We now have Mr. John D. Conner, general counsel for the National 
Plant Food Institute. 

You have an associate ? 


STATEMENT OF JOHN D. CONNER, GENERAL COUNSEL FOR THE 
NATIONAL PLANT FOOD INSTITUTE; ACCOMPANIED BY PAUL 
T. TRUITT, EXECUTIVE VICE PRESIDENT 


Mr. Conner. Mr. Paul T. Truitt, executive vice president of the 
National Plant Food Institute. I have asked Mr. Truitt to sit with me 
here in the event there are any questions which the committee might 
have concerning practices within the industry that he might be able to 
answer that I could not. 

Senator Kerauver. We are glad to have you here, too, Mr. Truitt. 

Mr. Conner, you are a practicing lawyer in the District of Colum- 
bia ? 

Mr. Conner. Yes, sir. 

Senator Kreravuver. Are you with a firm? 

Mr. Conner. Yes. I am with a firm, a partner in the firm of Cum- 
mings, Sellers, Reeves & Conner, with offices in the Commonwealth 
Building. 

Senator Kerauver. The National Plant Food Institute is one of 
your clients, is that correct ? 

Mr. Conner. That is correct; yes. 

Senator Keravuver. All right, Mr. Conner. You have quite a 
lengthy statement there. 

All of your statement and exhibits can be printed in the record at 
the proper place. 

Mr. Conner. That would be fine if we could, Mr. Chairman. I have 
attempted to put into the statement, strike a happy medium between 
enough detail concerning the applicability of the proposed legislation 
to the fertilizer industry that we would not speak too much in generali- 
ties, and at the same time not get. too much in detail. 
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Senator Keravuver. All right, Mr. Conner. Any part of it you want 
to omit will be printed. Will you proceed with as much brevity as 
you.can ? 

Mr. Conner. My name is John D. Conner. My address is 1625 K 
Street NW., Washington 6, D.C. I appear as general counsel for the 
National Plant Food Institute in opposition to ‘the enactment of S. 11 

The National Plant Food Institute is a national trade association 
of the fertilizer industry. It consists of approximately 275 companies 
located in all parts of the United States. These companies make more 
than three-fourths of the fertilizer produced in the United States. 

We appear in opposition to the proposed legislation upon instruc- 
tions from the board of directors of the institute. 

Our opposition is based upon two premises : 

(1) There are no practices presently used in the distribution of 
fertilizer which warrant the passage of the proposed legislation. 

(2) The proposed legislation would jeopardize some of the present 
marketing practices upon which the sale of fertilizer and fertilizer 
materials are dependent. 

We have arrived at these conclusions after making rather wide- 
spread inquiries among individual members of the industry. This 
inquiry was necessary in order to relate the proposed legislation to the 
marketing practices of the fertilizer industry, because this is the first 
instance in which the National Plant Food Institute has concerned 
itself in any manner with the marketing practices of the industry. 

There are a few fundamental facts which underlie the marketing 
practices of the fertilizer industry. Commercial fertilizer serves as 
a carrier for essential plant foods. 

The three basic plant foods contained in commercial fertilizers are 
sold in standard grades containing varying proportions of the various 
plant foods. The proportions of the ingredients by grade are normally 
dictated by the recommendations of the var ious St: ite agencies. 

The sources from which the three basic plant foods are available 
in commercial quantities are as follows: 


NITROGEN 


The primary sources of nitrogen used in fertilizer are synthetic 
nitrogen produced by manufacturing plants within the United States 
and imported Chilean nitrate. 

At the present time, there are approximately 55 companies produc- 
ing nitrogen in the form of anhydrous ammonia in the United States. 

The approximate location of the various plants is shown on the 
map attached to this statement as exhibit 1. In response to recom- 
mendations of the Federal defense agencies and the Department of 
Agriculture, the nitrogen industry has expanded tremendously since 
1951. The extent of this expansion is summarized by the following 
table: 


Nitrogen estimated domestic capacity (synthetic, byproduct and organic) (N): 


Tons 
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Coke-oven ammonia, a byproduct of the coking industry, is enither 
source of nitrogen compounds for the fertilizer industry. The loca 
tion of these plants is shown by the circles on the map attached as 
exhibit 2. The nitrate of soda imported from Chile amounts to several 
hundred thousands tons per year. 

A reference to the location of these plants as shown on exhibits 1 and 
2 shows that the plants are well distributed throughout the United 
States. 

PHOSPHORUS 


Phosphate rock, mined from deposits in Florida primarily, ‘Ten- 
nessee, and the W estern States, is the basic source of phosphorus as a 
plant food. The fertilizer manufacturer may buy the phosphate rock 
directly from the mines located in the areas shown on exhibit 3 and 
make his own superphosphate, or he may purchase superphosphate 
produced in the plants designated by the squares and the triangles on 
exhibit 2. 

These plants, in turn, would have purchased the rock from the mines 
and produced the superphosphate for general sale to fertilizer mixing 
plants. 

In addition, a limited amount of phosphoric acid is produced as a 
byproduct from coke ovens and is used in the manufacture of mixed 
fertilizers. 

POTASH 


Potash, the third major fertilizer ingredient, is produced primarily 
in the immediate area of Carlsbad, N. Mex., and in smaller quantities 
in California, Utah, Michigan, and Maryland. 

However, over 90 percent of all the domestic potash is produced in 
New Mexico according to production figures of the American Potash 
Institute. The potash- -producing areas of the United States are shown 
on exhibit 4. 

There have also been quite heavy importations of foreign potash 
into the Atlantic seaports. These imports have increased from 188,168 
tons in 1954 to 285,668 tons in 1956. 

The potash used by the fertilizer manufacturer is in the form of 
muriate of potash shipped directly from the mines or the seaports. 


MIXING PLANTS 


These various raw materials, primarily anhydrous ammonia, nitrate 
of soda, ammonium sulfate, phosphate rock, superphosphate and muri- 
ate of potash move from the points of production shown on exhibits 
1, 2, 3, and 4, or from the ports, to the mixing plants. 

The location of these mixing plants throughout the United States 
are shown on exhibit 5. The size of these plants will vary from small 
ones producing only limited quantities for sale in their immediate 
area, to medium-sized and large mixing plants producing fertilizer 
for sale in a wider area, or even on a national basis. 

From the mixing plant, the fertilizer is then ready for distribution 
to the farmer, or other user. There are an estimated 50,000 to 75,000 
dealers in the United States through whom the largest portion of the 
fertilizer is distributed, although some is sold direct to the farmer by 
the manufacturer. 
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Throughout the year the farmer will purchase the required quanti- 
ties of the various grades, based upon the recommendations of his state 
agency for the specific crops he is growing. 

Since the farmer buys his fertilizer in terms of standard, plant food 
ratios as recommended by his State authorities, price considerations 
are paramount. 

Under these circumstances, price naturally plays a predominant role 
in fertilizer marketing. ‘To the farmer, fertilizer is one of his raw 
materials. Just like any other businessman, he must watch his raw 
material prices closely. 

A number of factors add to the vigor and flexibility of this competi- 
tion. The proximity of the manufacturer to the source of his various 

raw materials and the resultant inbound freight which he must pay, 
and the distance of the manufacturer from his primary users will ex- 
ert a strong influence on the price at which he can deliver his product 
ready for use. 

Fertilizer and fertilizer materials are heavy and transportation costs 
are high for those products. One manufacturer may locate close to 
the user and thereby save outbound freight, but by doing so incur 
heavier inbound freight on one or more of his raw mater ials, 

The location of a competing manufacturer might give him a lower 
inbound freight on phosphate and nitrogen but higher freight on 
potash. He would be in a favorable position to compete in the case of 
grades carrying high ratios of nitrogen and phosphorus, but in a less 
favorable position to compete on grades carrying a high ratio of 
potash. 

Accordingly, each fertilizer manufacturer must be in a position to 
meet price competition in the area in which he wants to market his 
product. The extent of the area in which he can market his various 
grades will be determined by the extent to which he can economically 
and legally absorb outbound freight, or reduce his f. 0. b. price to the 
consumer or dealer. 

Our inquiries indicate that there are numerous instances in which 
fertilizer manufacturers and materials producers are called upon to 
meet, a competitor’s lower price on one or more grades of his fertilizer, 

either within a restricted marketing area or to a limited number of 
ie alers. 

Some fertilizer manufacturers sell on a delivered price basis. Others 
sell on an f. o. b. plant basis. 

Ace diets. the competitor’s lower price may be met in one instane e 
by lowering a delivered price. The differential by which the price is 
lowered will probably be less than the outbound freight but it may be 
more, sastieiin ‘ly in the case of a manufacturer who is so located that 
the majority of his transportation costs are reflected in the form of 
inbound rather than outbound freight. 

The vigorous competitive basis upon which fertilizer is now sold is 
made possible only by the “right to meet competition” proviso of sec- 
tion 2 (b) of the act. 

Consideration of the proposed legislation naturally raises the ques- 
tion of whether this present competitive situation is predatory or 
ve public interest. 

Ve find nothing to support the conclusion that it is. 
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There has never been, insofar as we know, proceeding in the fer- 
tilizer industry based upon a violation of the Robinson-Patman Act, 
insofar as we have been able to determine. 

We know of no facts to support an inference that there are at pres- 
ent predatory competitive practices which are being masked by the 

‘right to meet competition” proviso. 

To the contrary, we believe this right to meet competition gives to 
the fertilizer manufacturer the right to compete for the mar ket in the 
largest geographical area within which he can market and make a 
profit. 

On the other hand, there are sound reasons for feeling that the 
farmer has been the beneficiary of the present vigorous competition 
under which fertilizer is sold. 

The price of fertilizer has advanced less than that of any other 
commodity bought by the farmer. Fertilizer prices are now only 150 
percent of what they were during the 1909-14 base period as compared 
with 290 percent of the base period for other commodities purchased 
by farmers. 

Accordingly, we have arrived at the conclusion that there are no 
practices presently used in the distribution of fertilizer which warrant 
the passage of the proposed legislation. 

The second basis of our objection to the proposed legislation is 
that it would jeopardize, in our opinion, some of the present marketing 
practices upon which the sale of fertilizer and fertilizer materials are 
dependent. 

Before arriving at this conclusion, we attempted to appraise as accu- 
rately as possible the probably effect of this legislation upon these 
present practices. 

In our opinion the most honest answer which can be given to this 
inquiry is to say that it is impossible for anyone to foresee with any 
preciseness or assurance what the effect of the proposed legislation 
would be. This is so for a number of reasons. 

Under present practices, fertilizer manufacturers are frequently 

called upon to meet a competitor’s lower price or as an alternative, 
to lose the business to the competitor. Under present law, he can 
meet the lower price. Could be under the proposed legislation ? 

According to the legal standards proposed by this legislation, he 
could not if the effect “may be to substantially lessen competition or 

tend to create a monopoly.” 

On the other hand, he could, if the effect of the lower price were 
only to “injure, destroy, or prevent competition with himself or his 
favored customer”—-so long as it did not “substantially” lessen com 
petition. 

If there is any distinction between this permitted zone of legality 
on the one hand, and the prohibited zone of illegality on the other, 
it is too obscure and fleeting to be of any benefit to a fertilizer salesman. 

As a practical matter, a fertilizer company could not afford to 
second-guess the Federal Trade Commission or a jury in a triple 
damage case on so obscure a point. 

We submit that Congress should not impose such a vague standard 
of lawfulness of unlawfulness to govern ordinary, individual business 
decisions which must be made in the ordinary course of business from 
day to day. 
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It has been pointed out in these proceedings that the standards of 
conduct imposed by sections 1 and 2 of the Sherman Act are equally 
vague. 

However, there are, in our opinion, two controlling distinctions 
between the general standards imposed by the Sherman Act and 
those proposed in this legislation. 

The general standards of the Sherman Act apply to a course of 
conduct as a whole, consisting normally of many separate major 
corporate decisions. 

It is the course of conduct as a whole rather than to each individual 
action to which the standard of the Sherman Act applies. 

There is normally adequate time for competent legal advice to be 
obtained. On the other hand, the general standards of the proposed 
legislation relate to each individual commercial transaction which 
arises from day to day in the course of business rather than to a course 
of action as a whole. 

The decision concerning the legality must normally be made by the 
sales staff without time to consult with counsel or for counsel to make 
any detailed study of the facts upon which to base his recommendation. 

The second distinction is that the Sherman Act imposes only one 
standard by which legality or illegality is to be judged. The pro- 
posed legislation prescribes that acts which meet one standard are 
illegal—but at the same time, specifies that acts which meet a con- 
fusingly similar standard are legal. 

The types of instance in which a fertilizer manufacturer may be 
called upon to meet an equally low price of a competitor are too 
numerous and too complex to yield to simple analysis. However, a 
few examples will illustrate some of the situations in which this ques- 
tion is expected to arise: 

(a) The United States producer of potash in Carlsbad, say, is faced 
with a serious threat of competition from producers of potash in East 
Germany and other European countries. It has been pointed out 
that these imports are increasing rapidly. The only way in which 
this threat can be met effec tively is for him to be able to quote a com- 
petitive price in the port areas. 

(6) The Able Fertilizer Co. has a plant in Alabama. The Baker 
Plant Food Co. has a plant in Arkansas. Able has an advantage over 
Baker on the inbound freight on phosphate. Baker has a similar 
advantage on potash. 

Each will have some advanti ige in the territory adjacent to their 
plants. The intermediate point at which their relative advantages 
counteract each other will vary for each of the different grades of 
fertilizer sold. 

It will be much different for one consisting predominantly of phos- 
phate than for one consisting predominantly of potash. Both Able 
and Baker must be prepared to make reductions for each of their 
various grades in the zone of competitive impact. An adjustment 
will be different for each of the grades. 

(c) Assume, on the other hand, that Able is a small producer sell- 
ing only in a limited territory through a limited number of dealers. 
His resources are limited. 
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Baker is a large manufacturer with a distant plant. He decides to 
move into the territory previously served by Able. He chooses a few 
of Able’s key dealers and quotes them a price lower than that of Able. 
How is Able to meet this raid on his dealers? 

These few examples will serve to illustrate the complexity of the 
various situations in the fertilizer industry to which the proposed 
legislation would apply. 

‘Under existing law, these situations can be and we believe are satis- 
factorily being met by the ability of the fertilizer manufacturer to 
reduce his price in good faith in the individual instances as they arise 
to meet the equally lower price of a competitor. 

How would these situations be met under the proposed legislation ? 
We do not know. Apparently, the sponsors of the legislation propose 
that a manufacturer caught in such situations meet it by a general 
reduction in all sales of that same commodity. 

Insofar as the fertilizer industry is concerned, this would be an eco- 
nomic impossibility in some instances and a practical impossibility in 
others. To the extent to which it could be done it would impose a rigid 
system of pricing upon the industry which, in our opinion, would 
deprive farmers, in some instances, and the fertilizer manufactures in 
others, of the benefits from a more flexible competitive system. 

It would i impose this rigid pricing system at a time when the shifts 
in land utilization arising from the soil-bank program are expected 
to bring about comparable shifts in the areas of fertilizer consumption. 

This shift must bring about a realignment of fertilizer marketing 
areas by many producers. The right to meet an equally low price 
of a new competitor in his territory may be essential to the producer 
presently marketing in that teritory. Yet it may be an economic 
impossibility for him to meet that price to all of his dealers—and 
stay in business. 

The economic necesity for a seller to be able to meet a competitor’s 
lower price to retain his customers was well stated by the Supreme 
Court in the Standard Oil case in the following excerpt from the de- 
cision of Mr. Justice Burton: 

It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would have 
no substantial right ef self-defense against a price raid by a competitior. 

For example, if a large customer requests his seller to meet a temptingly lower 
price offered to him by one of his seller’s competitiors, the seller may well find 
it essential, as a matter of business survival, to meet that price rather than to 
lose the customer. 

It might be that this customer is the seller’s only available market for the 
major portion of the seller’s product and that the loss of this customer would re- 
sult in forcing a much higher unit cost and higher sales price upon the seller’s 
other customers. 

There is nothing to show a congressional purpose, in such a situation, to compel 
the seller to choose only between ruinously cutting its prices to all its customers 
to match the price offered to one, or refusing to meet the competition and then 
ruinously raising its prices to its remaining customers to cover increased unit 
costs. 

There is, on the other hand, plain language and established practice which 
permits a seller, through section 2 (b), to retain a customer by realistically meet- 
ing in good faith the price offered to that customer, without necessarily changing 


the seller’s price to its other customers (Standard Oil v. Federal Trade Commis- 
sion, 340 U.S. 231, 249, 250). 
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We know of no justification for this Congress to now deprive a seller 
of this vital right to meet competition or to so severely restrict it that 
it loses its significance. 

This right to meet competition is an integral part of the market- 
ing of fertilizers. It is essential that it remain a part of this system, 
particularly because of the changing conditions resulting from the soil 
bank program. 

There is no evidence of its misuse in the fertilizer industry. 

If it should be, there are believed to be adequate means under the 
present Robinson-Patman Act to correct any such misuse. 

On the other hand, there are sound reasons for feeling that the pro- 
posed legislation would jeopardize some of the present practices which 
are a vital part of our distribution system. 

Accordingly, we request that this committee do not recommend the 
enactment of this legislation. 

(Exhibits 1,2, 3,4, and 5 are as follows:) 
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Senator Krrauver. Mr. Conner, you have prepared a very good 
statement to present your views. 

Do I understand, sir, that the discriminations in price, in your 
industry to meet a price of a new firm competing for that business is 
usually done through the partial or total absorption of freight charges? 

Mr. Conner. That would be true in some instances, Senator. There 
are many instances in which it would not be true though. Take, for 
example, a fertilizer manufacturer located in Little Rock, and exhibit 
5 to the statement would show the location of the various ones. He has 
to bring his potash from Carlsbad, and he has to bring his phosphate 
rock from Florida. He could get his nitrogen closer to Little Rock. 

But say he produces his fertilizer after paying the high, inbound 
freight on those materials, and then sells his product on an f. o. b. plant 
basis. Another fertilizer manufacturer, say, is located at Memphis. 
He will bring in turn his phosphate rock from Florida and his potash 
from New Mexico and produce a product which he in turn will sell in 
Little Rock. 

He might have, by virtue of his lower transportation cost on phos- 
phate rock from Florida, because he is closer to Florida, a lower price 
on that product because, say, it might be a grade containing a predomi- 
nant amount of phosphate. 

He could deliver that particular grade in Little Rock from his plant 
in Memphis, say, lower than the f. 0. b. priee of the manufacturer in 
Little Rock. 

If the manufacturer in Little Roc ‘k then wants to meet that competi- 
tion, he cannot do it by cutting or by absorbing freight, because all of 
his freight is inbound freight and is reflected in his price. 

Senator Keravcver. Not all of his freight. Perhaps all of his freight 
but not all of his Tr ation charges. 

Mr. Conner. Say, if they are selling to a dealer in Little Rock, there 
would be no freight from the manufacturer in Little Rock to the dealer 
in Little Rock. 

Senator Kerauver. Go ahead, sir. 

Mr. Conner. Another instance, for example, in which the lower 
price of a competitor could not be met by absorbing freight would 
be the e a imple of, say, imported potash, imported into, say, Charles- 
ton, S. C.. from Europe at a lower price than the domestic producer 
will bri a it from Carlsbad to the Charleston area. 

In the event he wants to meet that competition of the imported 
potash at Charleston, he can do it only by reducing his f. 0. b. price 
at the mine. because it is sold on an f. o. b. basis. 

Senator Kerauver. He could reduce his price in the Charleston 
market without reducing his price at Chattanooga or Memphis, 
couldn’t he ? 

Mr. Conner. He could under present law, I believe. 

Under the proposed legislation I question whether he could. 

Senator Kerauver. Do you believe dealers in Chattanooga or Nash- 
ville would be in competition w ith a dealer in Charleston ? 

Mr. Conner. Yes. Say there might be a fertilizer manufacturer 
located in Charleston that would be buying the potash for inclusion 
in fertilizer, which in turn would be shipped to the dealers. There is 
another dealer, say, in Birmingham who would not get the benefit 
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of the lower price because he would not be within an area that the 
importer of the potash, the imported potash, could compete. 

Senator Keravuver. That is the point I was making. 

When you get out of the area in which the importer of potash could 
compete, then the potash concern that gets its potash from Carlsbad 
need not reduce its prices there because they are not competing with 
the importer of potash. 

Mr. Conner. Their customers are competing. The customer, say, 
in one case would be a fertilizer mixer in Charleston. 

In the other case it would be a fertilizer mixer in Birmingham. 
Both of them are producing mixed fertilizer containing potash, nitro- 
gen, phosphate—possibly for sale. 

They would be competing then, those two customers of the potash 
importer or the ae producer, whichever it was, would be com- 
peting in the area, say, between Charleston and Birmingham in the 
sale of their fertilizers. 

Senator Kerauver. Don’t you reach a point when the importer of 
potash in Charleston, as he gets farther out into the country, meets 
such heavy freight charges as he gets nearer to the plant getting its 
potash from Carlsbad, that he is not in a position to compete ? 

Mr. Conner. Yes, certainly there would be an area we de they could 
not compete. But there at the same time would be an area in which 
both fertilizer mixers would be competing there, and there would be, 
in my opinion, under those circumstances a violation of the present 
provisions of section 2 (a) that could be saved only by the meeting com- 
petition proviso of section 2 (b), and I don’t see how that could be 
met under the proposed legislation. 

Senator Keravuver. Is there anything similar to a zoning system in 
the sale of cement or fertilizer at the present time ? 

Mr. Conner. No, sir. 

Senator Kerauver. There was at one time, wasn’t there ? 

Mr. Conner. I believe probably at one time there was. 

I am not sure of that. If so, it was long prior to the time that I 
have had anything to do with the fertilizer industry, so I could not 
speak with any author ity on that. 

Senator Krrauver. Did you participate in the cement case that was 
decided back in 1948 ? 

Mr. Conner. No, sir; I did not. 

Senator Kerauver. You were not counsel ? 

Mr. Conner. No. 

Senator Krrauver. At that time do you know whether there was an 
administrative price-fixing arrangement between the cement and the 
fertilizer people ? 

Mr. Conner. Not that I am aware of. I have never heard of it, if 
there was. 

Senator Kerauver. You recognize in the cement case that freight 
absorption was tied in with what the Court found to be a conspiratorial 
situation ? 

Mr. Conner. Yes, I do. 

Senator Kerauver. Which ruled out the absorption of freight in 
that particular case ? 

Mr. Conner. Yes, sir. 

Senator Krerauver. Were you one of the advocates of the so-called 
Capehart bill to change that decision of the Supreme Court ? 
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Mr. Conner. No, sir. 

Senator Kerauver. You mean your companies were not or you 
were not counsel for them then ¢ 

Mr. Conner. Some of the individual companies may have. They 
did not, so far as I know, but the National Plant Food Institute, for 
which I am counsel and for which I am speaking now, took no action 
on that at all. 

Senator Kerauver. It took no position in connection with it? 

Mr. Conner. No, sir. 

Senator Kerauver. All right, thank you, Mr. Conner. 

Mr. Dixon, do you have any questions ¢ 

Mr. Dixon. No, Senator. 

Senator Kerauver. We thank you very much. 

Does Mr. Truitt have anything to add ¢ 

Mr. Trurrr. No, I believe not, unless you have questions that have 
not been covered. 

Thank you. 

Senator Kerauver. On our list Mr. Ellis was the next witness but 
Senator O’Mahoney wants to be here so we are going to have Mr. Ellis 
sometime tomorrow, unless he wants to testify this afternoon. 

Mr. Exxis. I don’t know anything about Senator O’Mahoney want- 
ing to be here, but if that is it, I will wait until tomorrow. 

Senator Krravver. He asked me to notify him when you were go- 
ing to testify. I don’t know whether he is in a situation where he can 
leave the floor of the Senate right now or not. 

Mr. Cuumpris. I think Senator Dirksen would like to be here and 
probably Senator Wiley too when he testifies. 

I noticed when he was here before that he was not permitted to tes- 
tify since he was going to be back at a time when the out-of-town peo- 
ple had been taken care of first. 

Senator Kerauver. I think under the circumstances it would be best 
to defer your testimony until tomorrow. 

Mr. David G. Grant is here. He has come all the way from Boise, 
Idaho. Your good Senator, Frank Church, spoke of you and said he 
would like to be here to introduce you but he is tied up on the floor of 
the Senate. We are glad to have you here, Mr. Grant. You have a 
fairly brief statement, so will you proceed ? 


STATEMENT OF DAVID G. GRANT, BOISE, IDAHO 


Mr. Grant. My name is David G. Grant. I live in Boise, Idaho, and 
I have come here to tell you why I am opposed to 8S. 11. 

First, let me tell you briefly who I am and what I do. Then I want 
to tell you why I think that if this bill passed, it would seriously affect 
me and others like me. 

I would like to make it clear that I do not represent any association. 
I am testifying on behalf of my own company, Gran-Del Oils, Inc., of 
Boise, as well as three other firms in the Northwest. These are Trues 
Oil Co., Spokane, Wash.; Perkins Oil Co., Vancouver, Wash., and 
Portland, Oreg.; Barkow Petroleum Co., Richmond, C alif. 

These three other firms and my company all use rebrand materials 
which we purchased from any of the available five major oil compa- 
nies in the Northwest. We do not have any other source of supply. 
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Senator Kerauver. What do you mean by “rebrand materials”? Do 
you mean major products ? 

Mr. Grant. Yes. We only have available major products in the 
Northwest, mainly five majors, and we buy their product but are un- 
able to use their brand. We use our own brand. 

Senator Kreravver. You buy products from them but you are unable 
to use their brand ? 

Mr. Grant. That is right. 

Senator Krrauver. What are those five major companies? 

Mr. Grant. There is Shell, General Petroleum, the Texas Co., the 
Standard of California, and Richfield Oil Co. There are five in the 
Northwest. 

Senator Krrauver. How does it happen that you buy from them but 
you are unable to use their brand ? 

Do you get it at a lower price from them than other purchasers? 

Mr. Grant. Y es, we do. 

Senator Keravuver. Do they also market their own products in that 
same area ? 

Mr. Grant. That is right. 

Senator Keravver. Is it the same product that you buy on a rebrand 
basis ? 

Mr. Grant. As far as I know; yes. I pick my material up at the 

same place they get theirs, right at the terminal. 

Senator Keravver. Just take Shell, for instance. How does that 
work? You pick it up at the same terminal? 

Mr. Grant. What I mean by “terminal,” I mean the stem off a 
pipeline. 

Senator Krravuver. A stem off a pipeline? 

Mr. Grant. Yes. 

Senator Kerauver. You mean Shell has a pipeline there and its own 
branded dealers get oil from it and you get oil from it? 

Mr. Grant. No, I can explain it this way: that the pipeline that 
goes from Salt Lake is fed by three refineries. It goes through Idaho 
and Oregon and up as far as Spokane. Of course along the pipeline 
they have the terminals, and the various companies, Standard Oil 
Company of California and the Utah Oil Co., which is another major 
at Boise, for instance, both have terminals there. 

Then there is another terminal there known as the Boise Products 
Terminal, which is a commingling terminal. 

That terminal is supplied as I understand it by Continental and 
Frontier. They commingle their products. 

Senator Krrauver. You mean they put their products together? 
Is that what you mean ? 

Mr. Grant. That is right. There are those three terminals there. 

Senator Kerauver. Then you buy from all of them ? 

Mr. Grant. No. I have bought from the Utah people and the 
General Petroleum. I have had General Petroleum products and 
Utah products, which I have purchased through other independent 
dealers. 

Senator Krravuver. But in the case of Shell—and I suppose the 

same would be true if you did buy from the rest of them, you get your 
crasoline out of the same pipe or the same storage place that their regu- 
lar branded dealers do ? 
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Mr. Grant. Yes, sir. 

Senator Kerauver. Do these other people that you are testifying 
for operate in the same way ? 

Mr. Grant. Pretty much the same manner; yes. They are larger 
concerns than I am, all of them. 

Senator Kerauver. Then you take what you get, get a lower price, 
and then do you charge a lower price at retail or do you operate at 
retail ¢ 

Mr. Grant. I have one retail outlet. Shall I read the rest? I 
think it brings out some more. 

Senator Kerauver. We want you to read the rest, but I a: trying 
to clarify it. I thought we had a big fight here between the offbrand 
dealers and service stations and these branded dealers, but apparently 
the big oil companies sell you their gasoline, and if there is a problem, 
itis one that they have created themselves. 

Mr. Grant. I don’t know anything about that. 

Senator Kerauver. We have heard a lot about independent refin- 
eries. Do you buy anything from independent refineries ? 

Mr. Grant. No. 

Senator Keravver. All from these regular oil companies? 

Mr. Grant. That is right. 

Senator Krrauver. From the five majors. You read the rest of 
the statement and then maybe we will understand it better. 

Mr. Cuumpsris. At this point, there are independent refineries in 
your area, aren't there? 

Mr. Grant. There is one small independent refinery in Salt Lake 
known as the Western States Refining Co. 

Other than that there are no others. They do not market up in 
the Boise area, I think principally because they are not in the pipeline. 

Mr. Cuumpris. The Leonard Refineries who testified here, do they 
operate in Boise? I know they operate in Colorado. 

Mr. Grant. [ never heard of them. 

Mr. Bouton-Smiru. Sir, did the major companies ask you to come 
here to testify ¢ 

Mr. Grant. Absolutely not. 

Senator Kerauver. You are here on your own? 

Mr. Grant. Free will and accord. 

Senator Keravver. All right, sir, you go ahead. 

Mr. Grant. Thank you. 

I got my start, the start that it is anyway, in business by bidding 
successfully against the major oil companies on a number of projects 
with respect to the furnishing of petroleum products to contractors 
who were building dams. 

One of the first of these, incidentally, was Dale Hollow Dam in 
Celina, Tenn. In that particular case, the way I was able to get the 
job was to buy petroleum products such as diesel fuel, gasoline, and 
oil and greases from an independent. 

I was able to out-perform the major oil companies because of the 
detailed and specialized service that I was able to furnish the con- 
tractors. 

Senator Krerauver. I know Dale Hollow Dam well in Celina, Tenn. 

Mr. Grant. Those were Gran-Del Oil Products that built the dam. 

Senator Kerauver. What is the name of it ? 

Mr. Grant. Gran-Del. 
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Senator Keravuver. That is your trade name? 

Mr. Grant. That is right. 

Senator Kerauver. You say you were able to do this because you 
bought from an independent : 

The way I was able to get the job was to buy petroleum products such as 
diesel fuel, gasoline and oil and greases from an independent. 

Who did you buy from? 

Mr. Grant. I bought from River Terminals Co., first. 

Senator Kerauver. Where is the River Terminals Co. ? 

Mr. Grant. Right on the Cumberland River below the bridge. I 
could not say what street it is near now. 

Senator Kerauver. You mean in Nashville, Tenn. ? 

Mr. Grant. Yes. 

Senator Kerauver. Where did they get their gasoline and oil from? 

Mr. Grant. It came in by barge. I could not say who they received 
it from. 

Senator Keravuver. From Gulf? 

Mr. Grant. It could be anybody as far as I know. 

Senator Keravuver. Was it from the major oil companies? 

Mr. Grant. I could not say as to that, Senator. They never con- 
fided in me where they got their materials. I could not say. 

Mr. Cuumpris. They are an independent refiner ? 

Mr. Grant. No, they are just barge acceptance. 

Senator Keravver. They bring oil into Nashville by barge? 

Mr. Grant. That is right. 

Senator Kerauver. On the Cumberland River ? 

Mr. Grant. That is right. 

Senator Keravuver. You got this on bid? You competed on a bid 
price? 

Mr. Grant. That is right. 

Senator Krerauver. With the Corps of Engineers? 

Mr. Grant. That is right. Yes, with the contractor. 

Senator Keravuver. With the contractor for the Corps of Engineers? 

Mr. Grant. Yes. 

Senator Keravver. All right, sir. 

How did you ever get over there all the way from Idaho? 

Mr. Grant. Well, I was down on two big dams in North Carolina. 
I furnished the Nantahala and the Glenville Dams. 

Senator Keravuver. Those were TVA contracts? 

Mr. Grant. I think they were both Aluminum Co. of America. One 
contractor built Nantahala and also built the Dale Hollow, so when 
they finished the Nantahala job they came over to Dale Hollow and 
I came with them and gave a bid and I was successful. 

Let me tell you a little bit about the nature of my business now, 
because I think that unless you understand it, you will not be able to 
appreciate why it is that I oppose this bill. 

I employ 60 persons—that varies of course during the seasons, in- 
cluding 15 truck drivers, 10 service-station operators, 5 mechanics, 6 
office people, 15 restaurant helpers and 4 tank-wagon drivers. 

I purchase all my requirements consisting of gasoline, diesel oil, 
lubricating oils and greases, and kerosene from Standard Oil of Cali- 
fornia, and sell this material under my own brand—Gran-Del Oils, 
Ine. 
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Inasmuch as I purchase petroleum products and cannot use the 
major brands, I am entitled to an off-tank-wagon margin. 

Senator Kerauver. How much is that margin? 

Mr. Grant. That varies. 

Senator Kerauver. How much below tank-wagon prices ? 

Mr. Grant. It varies. 

Senator Kerauver. About how much? 

Mr. Grant. Oh, 214 cents, 

Senator Kreravuver. All right, sir. 

Mr. Grant. This margin allows me to purchase and sell at a small 
profit. My operations can be classified as follows: 

(1) I sell fuel oil throughout the Boise area for heating purposes 
in residences; 

(2) I operate a truck stop at which I sell gasoline and diesel fuel— 
largely to trucks. I render all services incidental to such a truck stop. 
For example, there is a lunch counter and I also furnish ice for refrig- 
erated trucks and butane for heating the trailers; 

(3) I sell diesel fuel, gasoline, oils and greases to contractors who 
are building roads, dams, and so forth with heavy equipment ; 

(4) I sell to other independent service-station operators who pur- 
chase their needs from me and resell the products to their own custom- 
ers, principally farm accounts. 

(5) I sell petroleum products to loggers who operate large trucks 
and tractors to move logs to the mills. I transport these products to 
the logging sites; 

(6) I sell diesel fuel and gasoline to small commercial accounts in 
the city from my own tank wagons; and 

(7) I sell heavy fuel to alfalfa mills, hotels, laundries, and de- 
hydrating plants in various areas. 

I am able successfully to compete with the major oil companies 
because of the specialized service and skill which I furnish, and which 
makes my price competitive with that of the major companies. 

Now that I have given you a bird’s-eye picture of the nature of my 
business—and believe me it is even more complicated than it may 
seem to you—let me tell you in a few words why we are opposed to 
this bill. 

As I have told you, the area of our operations covers parts of 
four States. From time to time I am confronted by competitors who 
try to make inroads upon my business by offering petroleum products 
to my customers at lower prices. 

I have no complaint about that. That is the essences of our free 
enterprise system. Sometimes I realize that I am not able to meet 
their prices, and I have to see some of my business go to them, just 
as on other occasions the reverse may be true. I have to size up each 
situation as it occurs. 

Senator Kerauver. May I interrupt you right there? 

Mr. Grant. Surely. 

Senator Krrauver. Who are these people who make inroads upon 
your business by offering lower prices? Are they major companies? 

Mr. Grant. Oh, yes. 

Senator Kerauver. Entirely major companies? 

Mr. Grant. Yes. I would not say entirely. 
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Down in the area around Salt Lake and Idaho Falls the independents 
get up there, the Western States man gets up there some but not very 
much, 

Senator Keravuver. In other words, the major companies sell to you 
in the first place ? 

Mr. Grant. Yes. 

Senator Kerauver. Then ever so often they come in and cut the 
price of their oil or gasoline, which is the same as they have sold to 
you, and then you have to—— 

Mr. Grant. I can give you a little example. 

I think I know what you are trying to get at. 

A couple of weeks ago over in Worland, Wyo., I bid on a road job. 
I bid approximately 13.5 cents for diesel fuel, and the contractor was 
a friend of mine and he says “Dave, I think I can let you have the 
business.” 

The Texas Co. came along and said that they wanted it for 11.5 cents 
a gallon, so I told him he had better buy it from the Texas Co, 

He secured another job near Jackson Hole and I gave him a quota- 
tion of approximately 13.5 cents, and the Texas Co. were fourth-tenths 
below my bid, but he felt that he would like to give me that business 
and he gave it to me at a higher price than he could have purchased 
the material. 

Senator Kerauver. Where did you get your diesel fuel from ? 

Mr. Grant. I get mine from the Salt Lake refining in Salt Lake. 
Their material would have come out of Casper. 

Senator Kerauver. You refer to where somebody else cuts the price 
and you cut to meet it. Sometimes that competition you are meeting 
is being made by the same company that you are buying oil and gaso- 
line from ? 

Mr. Grant. Oh, sure. 

Senator Keravuver. Is that usually the case ? 

Mr. Grant. I am in direct competition with all major oil companies. 
I compete with anybody in the business, independents as well or in- 
dependent jobbers. 

Senator Keravuver. All right, sir, proceed. 

Mr. Cuumprts. May I ask a question at this point ? 

Senator Krerauver. Yes, sir. 

Mr. Cuumprris. This 11.5 cents a gallon by Texas to a contractor, 
what was he using it for ? 

Mr. Grant. In his equipment to build a road. 

Mr. Cuumpris. That was not for use for resale to gasoline stations ? 

Mr. Grant. No, that was merely his own equipment. 

Mr. Cuumpris. You are confronted by competitors who try to make 
inroads. Does that apply to gas that gets to gasoline stations? 

Mr. Grant. I don’t just follow you, sir. 

Mr. Cuumpris. You say here you have got about seven different 
operations ? 

Mr. Grant. Yes. 

Mr. Cuumpris. One of which is to gasoline stations, isn’t it? 

Mr. Grant. That is right. 

Mr. Cuumpris. Do they compete with you in jobbing to these gaso 
line stations? 


Mr. Grant. You bet. 
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Mr. Cuumpris. That is the majors as well as-the independents, is 
that right? 

Mr. Grant. Yes. 

Mr. Cuumpris. When they compete with you, they compete under 
their brand name and you compete on your own brand ? 

Mr.Grant. Yes. They are always after those stations. 

Now often I am able to hold on to my customers by meeting the 
price offered to him by a potential competitor—and incidentally T may 
point out that in many cases one of the big oil companies will be the 
potential competitor. 

So, as things stand now, I can meet this lowered price in certain 
situations by lowering my own price to my customer. 

Now here is my problem as far as this bill is concerned. If I un- 
derstand this bill correctly, I could not lower my price in good faith 
to one of my customers without, at the same time, lowering it to all 
of them in similar positions. 

Now I am frank to tell you that I just do not see how I could find 
out reasonably sure in each case whether it would be lawful for me 
to reduce my price to the one customer directly involved without, at 
the same time, reducing it to a good many others. 

Senator Keracver. Will you let me interrupt you there ? 

Mr. Grant. Surely. 

Senator Kreracver. A while back you said you under stood that you 
could not lower the price to one customer without lowering it to all of 
them. Where did you get that information ? 

Mr. Grant. That has been my understanding in the situation. 

Senator Krravver. You mean that if in Boise you had to lower a 
price to one customer to meet competition, you would have to lower it 
over at American Falls, on the other side of the State? 

Mr. Grant. That is my understanding. 

Senator Krravuver. Who told you that? Where did you get that 
understanding from ? 

Mr. Grant. Oh, I have been watching it in the Oil Daily. I get the 
Oil Daily the second day after your meetings here, and I have been 
reading that in the Oil Daily. 

Senator Krerauver. Your service station in Boise is not in competi- 
tion with the one in American Falls, is it ? 

Mr. Granr. Yes. There is competition. I have competition with 
American Falls. People drive to my station in Boise without fueling 
from Seattle, Portland, Reno, Butte, Mont., Salt Lake and they fuel 
once at Denver before they get to my place. 

Then I have quite a little business coming down from Montana, and 
they do fuel at American Falls because they can’t get all the way to 
my place, and I have to be able to have the same price to be competi- 
tive we will say as with American Falls. 

Senator Keravuver. You are not inferring that if somebody lived at 
American Falls, which is 400 miles from Boise- 

Mr. Grant. It is about 225. 

Senator Krravver. He would not drive over to Boise and drive back 
to American Falls just to get your gasoline, would he ? 

Mr. Grant. No, I am ‘speaking of over the road operations. 

You see, we maintain places for drivers to sleep and have food for 
them and take care of their trucks, grease them and change tires and 
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so forth while they stay overnight with us. They may drive all day 
or all night to get to our place. 

Senator Keravuver. Is that your place at Boise that you are talking 
about ? 

Mr. Grant. Yes, sir. That is my one retail outlet. And then I 
have another, the other outlet I have retail is to furnish oil to residents. 

Mr. Cuumpris. May I get this clear? 

Is a good portion of your business these truckers who travel on the 
main highway that come into your place? 

Mr. Grant. That is right. 

Mr. Cuumpnris. Is it your point that if the price at American Falls 
was 2 cents less, the trucker who crosses country would miss your place 
and go on to American Falls? 

Mr. Grant. Yes. 

Mr. Cuumerts. And get that gas? 

Mr. Grant. That is right. 

Mr. Cuumpris. And it has a substantial impact on your business? 

Mr. Grant. It would not have to be 2 cents either. 

Mr. Cuumpnris. Does it have a substantial impact on your business? 

Mr. Grant. Oh, yes; it does. 

Senator Krerauver. You give those truckers a special price, don’t 
you? 

Mr. Grant. No. We have our prices posted right there in the sta- 
tion, just what they are to be. 

Senator Kerauver. Are they different for truckers than they are 
for 

Mr. Grant. I am speaking of diesel fuel trucks. It is largely diesel 
fuel trucks that come to our place. 

Mr. Boutron-Smirn. You have got gasoline too? 

Mr. Grant. Yes. 

Mr. Borron-Smirn. Does that have a different price? 

Mr. Grant. Yes. 

Mr. Botron-Smirn. For trucks than for passenger cars / 

Mr. Grant. Yes. We recognize a discount to trucks that buy 50 
gallons or more. 

Mr. Bouron-Smirx. How much? 

Mr. Grant. Two cents. 

Senator Kerauver. Of course automobiles don’t use diesel fuels. 

Mr. Grant. No. They use gasoline. 

Senator Krrauver. All right. 

Mr. Grant. I can tell you that with the small profit margins that 
I have, I would not be able to reduce it to all the others at the same 
time. So my natural tendency would be not to take the chance of 
reducing my price to the particular customer involved. 

The result. would be, as I see it, rebrand jobbers like myself in our 
part of the country who are now rendering a real service to the com- 
munity woud be squeezed out of business. 

There is one other point I would like to make. [I am worried about 
my supply situation in case this bill passes. Frankly, I do not know 
how the major oil companies who are now my source of supply will 
interpret this bill if it passes. My worry is that they will feel com- 
pelled to interpret it very strictly as it is directed against them. This 
might well mean that they would feel unable to continue to supply 
us rebrand jobbers at a price which enables us to stay in business. 
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Senator Kerauver. You mean you are worried they might cut you 
off? 

Mr. Grant. If they don’t know where they are going, I sure don’t. 

We believe that rebrand petroleum jobbers have a place in the econ- 
omy of the Western States. We believe in a competitive economy. We 
want to stay in business and we want to be able to protect our estab- 
lished customers by meeting competitive prices. In our opinion, S. 11 
will deny those basic rights. 

In conclusion, Mr. Chairman, let me express my appreciation to this 
subcommittee for extending to me the opportunity to present my views 
here. I have come a long way to do this. If I have succeeded in 
making my views clear to you in opposition to S. 11 then I can honestly 
say that the trip was well worth the effort and expense. 

Senator Kerauver. Mr. Grant, we appreciate your coming and tell- 
ing us how you operate and what your experiences are. 

Mr. Grant. Thank you. 

Senator Krerauver. Mr. Grant, as I understand it, this big stativx 
that you operate as Boise is a retail station, is that right? 

Mr. Grant. Yes. We have four lanes. We can serve four trucks 
at the same time. 

Senator Keravver. Is that the only retail station you have? 

Mr. Grant. Yes, that is the only retail station I have. I have 4 
tanks in front and 4 in back, 8 altogether. That is the only retail 
station I have. 

Senator Krrauver. Do you have service stations that you lease? 

Mr. Grant. No, I do not have anything of that manner. 

I will name you the towns. There is Payette, Idaho, and Cairo, 
Oreg. 

In both instances there are service stations in both places and they 
each have atank wagon. They deliver to the farmers. I havea similar 
operation in Meridian, which is just 7 miles from Boise. Those are my 
resale accounts. 

I sell them the Gran-Del products and they resell them to farmers 
through their own little stations. 

Senator Keravver. Do they resell at substantially the same price 
that you sell at ? 

Mr. Grant. That is right; that is my retail price. Then on the 
heating oils in the winter 

Senator Krrauver. Do you have a standard retail price for your 
products? 

Mr. Grant. Yes. I have a posted price on my station, yes. I don’t 
happen to be a price cutter. I usually get a little more money than 
the rest of them. We have a lovely place and we have lots of facilities. 
We work plenty men so people can be taken care of, and we never 
close. We are open 24 hours a day. Lots of hunters and fishermen 
stop there as well as the commercial people. 

Our place would be just as busy at three in the morning as it is at 
three in the afternoon. We have never closed—it will be 6 years in 
June. 

Senator Kerauver. What part of your business is this special diesel 
business at your service station ? 

’ Mr. Grant. You mean volume-wise ? 
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The station alone is probably about, 1 would imagine, 20 percent 
of my business, maybe 25. 

Senator Keravuver. I did not mean how much of your total business 
was the station. I meant at your station how much of it was this 
special diesel oil ? 

Mr. Grant. It runs about half gasoline and half diesel fuel. We 
serve from 200 to 250 cars a day, and we sell lots of gasoline to cars, 

Senator Kerauver. All of your retail outlets sell under your posted 
price ¢ 

Mr. Grant. They sell at whatever they want tosellit. I make them 
a price on the material and they make their own prices. I have noth- 
ing to do with that whatever. In fact, I could not tell you now what 
they are selling it for. 

Senator Kerauver. How much do you undersell the regular Shell 
stations? 

Mr. Grant. I could not say now. I have been from seven-tenths 
to a cent and two-tenths higher than the regular stations downtown, 
but they have just put in S and H Green Stamps and they are a little 
bit higher now. 

Senator Keravver. Have you ever been caught in a price war with 
Shell or any of those other companies ? 

Mr. Grant. We have not had a price war in Boise in 6 years that I 
have been operating retail. I think we had one little flurry but it only 
lasted a few days. We don’t know what a price war is there in Boise. 

Senator Keravuver. Have you ever had your prices below the retail 
Shell prices at their stations ¢ 

Mr. Granv. I think so; yes. The prices have changed off and on 
different times and I don’t get adjusted always when they adjust. But 
up until these stamps came in, these gold strike stamps came in, about a 
month ago, and I don’t use stamps and the ones downtown did, and 
they raised a cent. 

Senator Krrauver. I know the customer gets it back after he gets 
the stamp, doesn’t he ? 

Mr. Grant. Yes, you bet. 

Mr. Cuumperis. Mr. Chairman, may I bring up something ? 

Senator Kerauver. Yes. 

Mr. Cuvmpris. I assume from the fact that you say some of these 
stations are downtown that you are out on the highway ¢ 

Mr. Grant. Yes, I am 3 miles from downtown. 

Mr. Cuumeris. Three miles from downtown ? 

Mr. Grant. Yes. 

Mr. Cuumeris. This is forthe record. You are out in Boise, Idaho, 
which is out in the wide open spaces, right ? 

Mr. Grant. Yes. 

Mr. Cuvumpris. Could you tell us for the record, say you are leaving 
Boise, Idaho, and you are going west to Seattle. Is there quite a 
distance from station to station out in that area on the highway ? 

Mr. Grant. No. There are service stations all the way to Seattle 
with the exception of the Blue Mountains. 

I would say there are about 55 miles between stations in the Blue 
Mountains. 

Mr. Cuumpnris. Fifty-five miles between stations? 

Mr. Grant. Yes. On the other hand, I believe one of those places 
does have—— 





nen RRR 





ww 


| 
i 


A ELL I ELLE EOL L LL LL LE LI 


spam ERRORS 





TO AMEND SECTION 2 OF THE CLAYTON ACT 817 


Mr. Cuumpnriss. Of course, in some of those cases we have 10 stations 
in a 1-block or 2-block area on both sides of the street. 

Mr.Grant. That is right. 

Mr. Cuumpris. But I mean in comparison. 

Let’s say after you leave Boise and you are going west, you say 
there are quite a few stations. 

How many miles would there be between those quite a few stations— 
1 mile, 5 miles, 10 miles ? 

Mr, Granr. No, it varies. The towns are about 25 miles apart. 
There is a town about every 25 miles and then there are stations in the 
towns, of course. 

Mr. Cuumpris. I have driven on Highway 30 going west and from 
some parts of Wyoming to Idaho it seems like I drive forever before 
I see a house, much less a gasoline station. 

Isn’t that the correct situation / 

Mr. Grant. That could be in that area, but from Boise west we have 
heavy farming industries through there and it is quite heavily popu- 
lated, especially along Highway 30. 

Senator Kerauver. Mr. Grant, you operate there in four States. 
That is what you say ? 

Mr. Cuumpnis. He and his organization. 

Mr. Grant. I will put it this way: My tankers are based at Burley, 
which is 200 miles from Salt Lake, and I run them into Salt Lake to 
load heavy fuel and they come back to Burley and another driver 
brings it up to Boise and on over to Caldwell. That is about an 800- 
mile turn-around. That is heavy black oil that cannot go through 
the pipeline, so I say I operate in Utah. And the station over in 
Oregon, known as Cairo, is the largest part of my operation there with 
the exception of the Oregon Lumber Co. over at Baker, Oreg. 

I sell them their materials over there. I have not been in Washing- 
ton for quite some time. I did serve quite a lot of materials on the 
McNary Dam back in 1951. Iam licensed in Wyoming. I am selling 
the one contractor near Jackson Hole in Wyoming. 

Senator Krerauver. But your main operations are in three States? 

Mr. Grant. Practically so, yes. 

Senator Kerauver. What percentage of the gasoline business do 
you do in those three States ? 

Mr. Grant. Oh, it is very small. My gasoline business is very 
small. 

Senator Kerauver. What percentage of the general oil business 
would you say you did in those three States ? 

Mr. Grant. I sell 3 million gallons a year, and that is a very small 
percentage. 

Senator Kerauver. Would you say 1 percent ? 

Mr. Grant. Something like that for a figure. I really could not 
say honestly or frankly just what my perc entage would be. 

Senator Kerauver. Would you think that your operation would be 
of such a size that whatever you did, whatever pricing practice you 
might adopt, would substantially lessen competition or create a monop- 
oly ? 

Mr. Grant. I don’t know that I know enough about your question 
to answer it truthfully. 
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Senator Kerauver. What would you think? Do you think you 
could create a monopoly out there or substantially lessen competition ? 

Mr. Grant. I hardly think so; not very well. 

Senator Kerauver. Do you have customers who are in competition 
with each other ? 

Mr. Grant. With each other ? 

Senator Kerauver. Yes. 

Mr. Grant. No,I don’t know that Ido. Oh, sure I do in the logging 
business and contracting business. Those fellows are in competition 
with each other. 

Is that the way you mean the question ? 

Senator Keravver. I mean do you have service stations? 

Mr. Grant. Yes. 

Senator Keravuver. Service stations that are in competition with 
each other ? 

Mr. Grant. I have the one station at Payette and the one at Cairo, 
and my own. We are far enough apart we are not in competition 
with each other. 

Senator Kerauver. Do youever lower your price to one without low- 
ering it to the other? 

Mr. Grant. No, I don’t. 

Senator Krerauver. You would not want to do that, would you? 

Mr. Grant. Not very badly. I would not want to lower it at all. 

Senator Keravver. If you lower it to one, would you want to lower 
it to another ? 

Mr. Grant. I feel that I should. I don’t feel that A should be buy- 
ing any cheaper than B from the same facilities, unloading the mate- 
rials I take to him. 

Senator Krravver. If you continue to do that, I don’t think that S. 
11 could possibly touch you at all. 

Mr. Grant. I will tell you, Senator, the thing that I am concerned 
as much about as anything is where am I going to get the product to 
do it with? 

Senator Krrauver. You mean you are afraid that the majors might 
cut you off ? ; 

Mr. Grant. That is right. If they don’t know where they are going 
I certainly don’t. I am more concerned about that than I am staying 
in business. I will take my chances any time in competing if I can 
get the products. 

But if I am not able to get the products, if they decide they want to 
do business in another manner and eliminate us because of this bill, we 
are out. 

Senator Kerauver. Have you had some indication that they might 
eliminate you ? 

Mr. Grant. No, I have not. 

Senator Krerauver. You speak here of 2 or 3 other companies— 
Perkins Oil and Barkow Petroleum. You are testifying on their be- 
half. Do they get the same price from these majors that you do? 

Mr. Grant. I don’t think any of us know what the other price is. I 
don’t know what Trues pays or Perkins pays and they don’t know 
what I pay, as far as I know. I would say that we are all in the same 
category and our prices are approximately the same. 

Senator Kerauver. How would you feel if you found out that Shell 
was selling to Barkow at 2 cents less than to you? 
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Mr. Grant. I think if Shell made him a price of 2 cents ‘better, 
that they should make it to me. 

Senator Keravuver. That is what S. 11 is trying to do. 

Mr. Grant. I see. 

Mr. Cuumepris. But aren’t these other companies in an entirely dif- 
ferent area from you? One is in Portland, Oreg., and the other one 1s 
in Richmond, Calif., and the other one is in Vancouver, Wash. 

Mr. Grant. That is right. 

Mr. Cuumprris. They are in an entirely different area from you? 

Mr. Grant. That is right. We are all acquainted and we thought 
this was a serious matter and someone should come back and oppose 
the bill. 

Senator Kerauver. Are you competitive with one another ? 

Mr. Grant. No. We don’t compete with each other. 

Senator Krravuver. Is there some company that does use rebrand 
material that is in competition with you ? 

Mr. Grant. Yes. 

Senator Kerauver. What is the name of that company ? 

Mr. Grant. He calls himself the Stinker. His name is Ferris— 
Fearless Ferris. 

Senator Kerauver. Fearless Ferris? 

Mr. Grant. He calls himself the Stinker. 

Senator Kerauver. He operates in Boise too ? 

Mr. Grant. That is right. 

Senator Kerauver. He buys rebrand material from Shell and the 
majors just like you do? 

Mr. Grant. Thatisright. Heisacut-rater. 

Senator Keravuver. He isa cut-rater? 

Mr. Grant. Yes. He has a big cut-rate sign in front of his station. 

Senator Krravuver. Do you think he is getting his oil at the same 
price you are from Shell ? 

Mr. Grant. I don’t know what he is paying. 

Senator Krrauver. What if you found he was getting it at 2 cents 
less than you do? 

Mr. Grant. In the first place, he does not buy it from Shell. He is 
getting it from the co-op. The co-op gets it from General Petroleum. 

Senator Kerauver. Do you get any from General Petroleum ? 

Mr. Grant. Not any more. I used to buy from Earl H. Clack, who 
had the General Petroleum contract similar to a contract that I have 
with the Standard of California now. 

Senator Krerauver. Assuming that both of you were buying the 
same kind of rebrand gasoline from Shell, which is apparently the same 
gasoline they sell under a branded name, and you are both in com- 
se prem with one another there in Boise, and you found that Shell 

ad given Fearless Ferris a 2-cent lower price than he had you. 

Mr. Grant. There was not anything I could do about it. If they 
wanted to sell him 2 cents cheaper, why there is not anything I can do 
about it. 

Senator Kerauver. Would it hurt you? 

Mr. Grant. If he cut down under me, it would. 

Senator Kmravuver. You would not like it much. Would you like to 
have some law to protect you from that happening to you? 
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Mr. Grant. Well, if I knew how to interpret it, it might be all right. 

Mr. Cuumpris. You say he is a cut-rater?’ How much does he sell 
under you ? 

Mr. Grant. Oh, about a cent a gallon. 

Senator Keravuver. He undercuts you that much ? 

Mr. Grant. Yes. 

Senator Kerauver. How do you think he can do that ? 

Mr. Grant. Well, I don’t know how he can do it ofther than he 
works kids and pays them $150 a month and I work men and I pay 
them $400 a month. 

Senator Kerra over. I suppose that these major companies feel that 
by selling to onv group with their brand name and to another without 
their brand name, that is the difference, and they are justified in mak- 
ing a differential ? 

Mr. Grant. I would like to tell you how that came about in my case. 
It won’t take but a minute. 

The Anderson Ranch Dam was about 75 miles from Boise, and I 
bid on the materials up there for the diesel fuel and the lubricating oils 
and the gasoline, and I was the successful bidder. I was awarded the 
contract, but I could not make any money on the diesel fuel and the 
gasoline. So I asked one of the majors, the Standard Oil of Cali- 
fornia, if they would like to have the diesel fuel and the gasoline and 
I would serve the oils and the greases, 

I said, “I won’t bother you on the gasoline and the diesel fuel and you 
don’t bother me on the oils and the greases.” 

We had a gentleman’s agreement to that effect. The Standard Oil 
people were delivering by common carrier from Umatilla to the job 
site, which is about 400 miles, and their common carrier was unable to 
give them the kind of service that they had to have. 

It was down in a bad location and the common carriers would come 
down and unload and they would have to have a tractor to pull them 
up the hill to get out of there. 

The contractor went to the oil company and said “We wish you 
would give this business to Dave Grant and supply him with the 
material.” 

Then he came to me and wanted to buy it and I said “I cannot sell 
you at the same price.” 

He said “I don’t want all this trouble. What can you sell me for?” 

He said “I will send the Standard Oil people up to see you.” 

So they came to see me and I made a deal with them to buy mate- 
rials, their materials and deliver it to the job, and I had to increase 
the price because there was not enough margin. I hauled the product 
with my own trucks. 

Senator Keravver. You mean that is the way the whole thing got 
started ¢ 

Mr. Grant. That is the way we got started in Idaho. 

Senator Keravuver. Since that time, it has expanded ? 

Mr. Grant. They have given me more material. 

Senator Krrauver. They have given it to other people too? 

Mr. Grant. Yes. There is a similar jobber at Twin Falls, known 
as the United Oil Co. They buy from the Standard Oil Co. the same 
as I do and sell under their own brand. 

Senator Kerauver. Are you in competition with him? 
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Mr. Grant. Yes. 

Senator Kerauver. Do you think he gets the same price that you do? 

Mr. Grant. I could not say, Senator, what he pays. 

I know he does not know what I pay. 

Senator Krnrauver. Mr. Grant, you consider yourself in part of your 
operations as a jobber, is that r ight ? 

Mr. Grant. That is right. 

Senator Krravver. This man at Twin Falls is in part of his opera- 
tions a jobber ¢ 

Mr. Grant. That is right. He operates very similar to or in the 
same manner I do. 

Senator Kerauver. Do you belong to Mr. Ellis’ association ¢ 

Mr. Granr. No. That is the one you spoke to me about, Mr. 
Dixon ¢ 

Mr. Dixon. Yes. 

Mr. Grant. No, we don’t belong to that. We don’t belong to any 
associations whatever, any of the group and my own company that 
Iam here for don’t any of us belong. 

We are solely on our own. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumpnris. No further questions. 

Senator Kerauver. Mr. Bolton-Smith. 

Mr. Bouron-Smiru. I believe you said, sir, that the Standard Oil 
Company of California, having sold you some of your products, would 
then compete with you at the resale level. I just wonder if you can tell 
us a that could happen? 

Mr. Granr. They have their own stations just the same as I do. 

Mr. Boutron-SmirH. You mean retail stations? 

Mr. Grant. Yes. They have their own stations. 

Mr. Bovron-Smirn. Do they compete with you in supplying any of 
these logging jobs or other commercial jobs ¢ 

Mr. Grav. Yes. They have some. They have some direct and I 
have some direct. 

Mr. Bouton-Smiru. It confuses me a little bit as to how they would 
make money in selling to you at a discount and then trying to com- 
pete with you at the ret tail level too. 

Mr. Grant. I can see what you are thinking about all right. 

Mr. Bouron-Surrit. What are the economies of it? 

Mr. Grant. The reason I told you about the little incident down 
at Anderson Ranch Dam was because I am there and they can’t do 
much about it. 

Mr. Botron-Smitn. But now that practice is extended generally ? 

Mr. Grant. That is right. 

I try to operate in ac lean manner and I am not a price cutter in any 
way, shape, or form, retail or wholesale. 

Mr. Bouron-Smiri. Then competition goes on at both the jobber 
and the retail level ? 

Mr. Grant. That is right. 

Mr. Bovron-Smiru. Between you and Standard of California ? 

Mr. Grant. That is right. They rob me of a deal every once in a 
while. 

Mr. Bovron-Smirit. Do you supply big farms direct ? 
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Mr. Grant. The farm business that I have is handled through my 
resellers, the one at Meridian and the one at Cairo Junction over in 
Oregon and the one at Payette; they are in small communities, and 
their business is largely to farmers. . 

Mr. Bouron-Smiru. Are there any jobbers in your area that do 
supply farms direct so far as you know? 

Mr. Grant. Yes. Not jobbers. I mean there is. The branded 
companies do. 

Mr. Botron-Smiru. But through retail stations? 

Mr. Grant. Now I have lost you. 

Mr. Botton-Smiru. I just wondered if branded gasoline were deliv- 
ered by truck to farms? 

Mr. Grant. That is right. 

Mr, Bouron-Smiru. Ata price less than the retail price? 

Mr. Grant. Well, yes. There are two schedules. 

There is what is known as the posted retail price at the stations, 
and then what we know as tank-wagon price. 

Mr. Bouron-Smirn. For farm purchase? 

Mr. Grant. That is right. 

Mr. Borron-Smirn. And what is generally the differential? 

Mr. Grant. About 6 cents. 

Mr. Botton-Smirn. Is that mainly savings in cost ? 

Mr. Grant. In making farm deliveries or tank-wagon deliveries, 
vou have your investment of one man in a truck, and on the service 
station, why you have real estate and overhead, lights and so forth, 

That is the general practice in our area, is a posted tank-wagon price 
known as our wholesale price. That goes to farmers and to com- 
mercial accounts and yourself; if you have a gasoline barrel at home, 
you can buy it at 6 cents a gallon cheaper, too, 

Mr. Borron-Smirn. The farms that your dealers supply must be 
smaller farms, then, who buy retail ? 

Mr. Grant. No, they buy wholesale, too. 

Mr. Bo.ttron-Smirn. From these retail gas stations ? 

Mr. Grant. That is right. 

Mr. Boiron-Smiru. At a 6-cent discount ? 

Mr. Grant. That is right. 

Mr. Botron-Smirn. That is all, Mr. Chairman. 

Senator Keravuver. Thank you, Mr. Grant. 

Mr. Grant. It has been a pleasure. 

Senator Kerauver. Glad to see you. 

Mr. Grant. It is nice meeting you all and I want you to know that 
I appreciate being able to come. 

Senator Keratuver. We are glad to have you come in. 

Mr. Grant. Thank you. 

Senator Krrauver. We will stand in recess until 10 o’clock in the 
morning at this same place. 

(Whereupon, at 4:45 p. m., the committee was adjourned, to re- 
convene at 10a. m., Thursday, March 28, 1957.) 
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THURSDAY, MARCH 28, 1957 


Unirep Srares SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in room 
457, Senate Office Building, Senator Estes Kefauver, presiding. 

Present: Senators Kefauver (presiding), O’Mahoney, and Dirksen. 

Also present: Paul Rand Dixon, cocounsel and staff director; Dr. 
John M. Blair, chief economist; Philip Layton, attorney; Peter N. 
Chumbris, counsel for the minority; and Carlile Bolton-Smith, coun- 
sel to Senator Wiley. 

Senator Krrauver. The committee will come to order. 

The committee is honored this morning to have the Assistant Attor- 
ney General in Charge of the Antitrust Division in the Department of 
Justice, Judge V ictor H: ansen, here to testify. With Mr. Hansen is 
Mr. Robert Bicks of the Antitrust Division of the Department of 
Justice. 

We are honored to have in the audience Mrs. Hansen and Judge and 
Mrs. Hansen’s son, Robert, and Mrs. Hansen’s uncle, who is visiting 
from Norway. 

Senator Keravuver. Some time ago we sent the Department of Jus- 
tice a letter asking for its views on S.11. Under date of March 12 2, we 
received a letter from William P. Rogers, Deputy Attorney General, 
which gives the views of the Department of Justice. This letter is not 
the same as Judge Hansen’s statement, so I think the letter should be 
put into the record. 

The letter of March 12 will be made a part of the record. 

(The letter referred to is as follows:) 

UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 


Washington, D. C., March 12, 1957, 
Hon. Estes KEFAUVER, 


Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary United States Senate, 
Washington, D. C. 

DEAR SENATOR KEFAUVER: This is in response to your request for the views of 
the Department of Justice concerning S. 11, a bill to reaffirm the national public 
policy and the purpose of Congress in the antitrust laws and to strengthen the 
Robinson-Patman Act. 

The bill is apparently intended to modify the doctrine enunciated by the Su- 
preme Court in Standard Oil v. Federal Trade Commission (340 U. S. 231 
(1950) ) : that, under section 2 (b) of the Clayton Act, as amended, it is a com- 
plete defense to a charge of price discrimination for a seller to show that his 
price differential was made in good faith to meet a lawful and equally low price 
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of a competitor. The proposed legislation would amend the proviso in subsection 
2 (b) so as to make good faith a defense unless “the effect of the discrimination 
may be substantially to lessen competition or tend to create a monopoly in any 
line of commerce.” 

This bill is identical to H. R. 11 and S. 11 (84th Cong., Ist Sess.) on which 
this Department previously commented. Former Assistant Attorney General 
Stanley N. Barnes presented the Department of Justice’s views on H. R. 11 in his 
testimony before the Antitrust Subcommittee of the House Judiciary Committee 
on April 19, 1956. He explained first, that the Standard Oil decision ‘‘did no more 
than to hold that a seller can reduce his price in good faith to meet a lower price 
which is available, and that it made clear that the burden of showing good faith 
wus on the seller and not on the Commission.” Second, that a seller’s right to 
meet a competitor's price by granting price differentials to some customers 
without reduciig them to all seems consonant with our national antitrust policy 
and must remain an essential qualification to any anti-price discrimination law. 
He pointed out that a seller constrained by law to reduce prices to some only at 
the cost of reducing prices to all might well decide to reduce them to none. 
Third, the decision makes clear that the good-faith defense does not permit a 
seller to meet an admittedly unlawful price of a competitor. Fourth, the decision 
correctly interprets the Robinson-Patman amendments to the Clayton Act, in that 
decision narrows the defense to meeting only “an equally low price of a com- 
petitor” rather than permitting price reductions to ‘meet competition” generally. 
It is available only when the price differentials are in response to individual com- 
petitive situations. Finally, he pointed out that the Standard Oil decision has 
not adversely affected enforcement of section 2 (a) of the Clayton Act. 

Just recently three decisions of the Federal Trade Commission finding a 
violation of section 2 (a) and rejecting a “good faith” defense have been affirmed 
by the Circuit Court of Appeals. FH. Hdelmann & Co. v. Federal Trade Commission 
(239 F. 2d 152, (C. A. 7, 1956) ) ; Whitaker Cable Co. v. Federal Trade Commission 
(239 F. 2d 253, (C. A. 7, 1956) ) ; C. BE. Neihoff & Co. v. Federal Trade Commission 
(1957 C. C. H. T. C. par. 68, 587, (C. A. 7, 1957). Furthermore, as was 
pointed out in the Department’s letter of June 27, 1956, to the Chairman of the 
Senate Judiciary Committee, it is our opinion that other recent decisions have 
not broadened the scope or adversely affected what we consider to be the merits 
of a 2 (b) defense. We consider the disputable language in the Balian case 
(Balian Ice Cream Co. vy. Arden Farms Co., 231 F. 2d 356 (C. A. 9, 1955) cert. 
den., 350 U. S. 991 (1956)) to be dictum and not a precedent for future z (pb) 
proceedings. 

Since the Standard Oil decision, the Federal Trade Commission has had occa- 
sion to explain when a 2 (b) defense would be applicable. In the proceeding 
again C. E. Niehoff & Co., the Commission affirmed the hearing examiner’s rejec- 
tion of a good-faith defense, stating: 

“Controlling in our evaluation of the examiner’s findings is the circumstance 
that it is individual competitive situations to which the exemptive provisions of 
the statute relate and not general systems of competition * * * Wedo find * * * 
that a pricing program which provides for an inherent pattern of discrimination 
among competing customers and is geared generally to competing for business and 
not specifically for meeting competing prices is not within contemplation of this 
defense” (Docket 5768, page 7 (1955) ). 

Similarly, the Commission held, in June of last year, that “analogizing a ruling 
in docket 5768, C. E. Niehoff & Co., to the instant proceeding, the examiner 
correctly held that respondent had failed to make out the defense of meeting 
competition in good faith through their practice of meeting competition generally 
rather than specifically, meeting a practice rather than a price, aggressive rather 
than defensive merchandising methods” (Henry Rosenfeld, Inc., Docket 6212, 
p. 4, (1956) ). 

These and other decisions since Standard Oil make it clear that subsection 
2 (b) is not intended to grant carte blanche authority to discriminate in price 
and thereby defeat the fundamental purpose of the anti-price discrimination law. 
Rather, this defense of a good-faith meeting of competition is a limited one 
and can only be justified under existing law when it is in response to individual 
competitive situations for the defensive purpose of retaining existing customers, 
As the Supreme Court stated in February of this year in its opinion in Federal 
Trade Commission v. National Lead Co., (1957 CCH Trade Cases, Par, 68, 629, 
(1957)) restoring the Federal Trade Commission's order directing respondents 
individually to cease and desist from adopting the same or similar system of 
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pricing for the purpose or with the effect of matching the prices of competitors: 

“Furthermore, as we have said, there is read into the order the provision of 
§ 2 (b) of the Clayton Act as to the right of a seller in good faith to meet the 
lower price of a competitor. This is not to say that a seller may plead this 
section in defense of the use of an entire pricing system. This section is designed 
to protect competitors in individual transactions.” [Italics added.] 

This right of self defense by a seller acting in complete good faith we feel is 
essential to, and consonant with, our free competitive system. 

Beyond this, we would again like to emphasize the fact that we believe the 
proposed legislation would render 2 (b) a virtual nullity. Section 2 (a) of the 
Clayton Act declares illegal discriminations in price between different purchasers 
of commodities of like grade and quality where the effect of such discrimination 
“may be (1) substantially to lessen competition, or (2) tend to create a monopoly 
in any line of commerce, or (38) to injure, destroy, or prevent competition with 
any person who either grants or knowingly receives the benefit of such discrimina- 
tion, or with customers of either of them.” Since the proposed amendment to 
2 (b) would provide that the defense is not available where either of the first 
two “effects” are probable, it would seem that the defense would be made practic- 
ally meaningless unless there is a difference between the first two and the third 
“effect” clauses. House report 2202 (S4th Cong., 2d sess. (1956)) on H. R. 
1840, an identical bill, which passed the House on June 11 of last year, comments 
on this point as follows: 

“The concepts of ‘substantial lessening of competition’ and ‘tendency to 
create a monopoly’ ordinarily involved more than a mere injury, destruction, 
or prevention of competition with an individual market trader. It is intended 
that the good-faith defense is to be applicable where the injury is only to an 
individual competitor, but is not of sufficient effect that it may result in injury 
to the vigor of competition. In appropriate cases, however, proof of injury only 
to an individual competitor would not preclude a finding that the effect of such 
injury may also be substantially to lessen competition or tend to create a 
monopoly.” 

It seems that the House report means that the good-faith defense is available 
only in a situation where the injury is limted to “an individual competitor’ and 
that an injury to “an individual competitor” is what is meant by the clause 
“to injure, destroy, or prevent competition with any person who grants or know- 
ingly receives the benefit of such discrimination, or with customers of either 
of them.” However, this clause specifically refers to injury to “competition” 
rather than injury to a “competitor.” In the proceeding against Purex Corpora- 
tion (docket 6608 (1954)) a Federal Trade Commission hearing examiner 
pointed out this fact and further stated that this third “effect” clanse “* * * was 
added out of an abundance of caution, because of Congress’ concern that the re- 
quirement under the old act that there must be a substantial lessening of competi- 
tion ‘in any line of commerce’ coupled with reference to monopoly had been or 
might be subjected to too strict an interpretation.” 

Similarly, the Court of Appeals for the Seventh Circuit recently said that “[i]f 
the discrimination complained of does not, cannot and will not have the defined 
effect of injury to or substantial lessening of competition, or tendency to create 
a monopoly, the act has not been violated * * *” [Italic added.] (Whitaker 
Cable Co. v. Federal Trade Commission, 239 F. 2d 253 (C. A. 7, 1955).) 

We have been unable to find any case or Federal Trade Commission decision 
wherein the third test has been considered separate or distinct from the other 
two “effect” tests of section 2 (a) of the Clayton Act. (In the proceeding against 
C. E. Neihoff € Company, docket 5768 (May 17, 1955), the Commission apparently 
affirmed a hearing examiner’s decision on the basis of the third effect clause. 
However, it appears that the hearing examiner found a violation of the first 
and third clauses and that the circuit court affirmed on the basis of both clauses. ) 
Neither the courts nor the Federal Trade Commission appear to have attempted 
to make any distinction between the various types of competitive injury and it 
seems that whenever there is an “injury to competition” within the meaning of 
the third clause there is also a substantial lessening of competition within the 
meaning of the first clause. If this is true, then, contrary to the belief of the 
writers of the report to accompany H. R. 1840, under present construction of sec- 
tion 2 (a) there could be no situation where injury to an “individual competitor” 
without “injury to the vigor of competition” would violate section 2 (a). Thus, 
the injury to an “individual competitor” envisaged by this report would not vio- 
late 2 (a), and, without a violation of section 2 (a), there would be no need to 
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resort to a 2 (b) defense. If the injury to an “individual competitor” were of 
such a magnitude as to violate the third test of injury to “competition” we feel 
that under present interpretation it would also violate the other “effect” clauses 
and then, by the proposed legislation, the section 2 (b) defense would not be 
available. It is for this reason that we feel the proposed legislation would in 
effect render 2 (b) a virtual nullity. 

The Department of Justice, however, adheres to its position that the 2 (b) 
defense, as explained above, should remain a part of our antitrust laws and is 
therefore opposed to the enactment of 8. 11. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P, ROoGERs, 
Deputy Attorney General. 


Senator Keravuver. Judge Hansen, we are glad to have you here, 
We have a cop of your statement, and I notice you have a number 
of footnotes. Together with any quotations or any other references, 
they will be printed in full in the record. 

Mr. Hansen. Thank you. 

Shall I begin ? 

Senator Keravuver. Yes, if you will, Judge. 


STATEMENT OF VICTOR R. HANSEN, ASSISTANT ATTORNEY GEN- 
ERAL IN CHARGE OF THE ANTITRUST DIVISION; ACCOMPANIED 
BY ROBERT A. BICKS, FIRST ASSISTANT, ANTITRUST DIVISION, 
DEPARTMENT OF JUSTICE 


Mr. Hansen. I appear this morning, at your chairman’s request, to 
present Justice Department views on 8S. 11. That bill would amend 
Robinson- Patman, section 2 (b), to provide that a businessman may in 

“good faith” meet the equally low price of his competitor unless—and 
this qualifying clause is crucial— 


the effect * * * may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce in any section of the country. 


By so qualifying Robinson-Patman’s “good-faith” defense, the bill 
would modify the Supreme Court decision in Standard Oil Company v. 
Federal Trade Commission. 

We oppose this modification. ‘To explain why, my plan is, first, to 
explain what Standard of Indiana holds; second, to explain why this 


1 Standard Oil Co. (Indiana) vy. Federal Trade Commission, 340 U. 8S. 231, 246, 247 
(1951). In point of fact, S. 11 would practically nullify the 2 (b) defense. Sec. 2 (a) of 
the Clayton Act declares illegal a discrimination in price between different purchasers of 
commodities of like grade and quality where the effect of such discrimination “may be 
(1) substantially to lessen competition or (2) tend to create a monopoly in any line of 
commerce, or (3) to injure, destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimination, or with customers of 
either of them.’’ Since the proposed amendment to 2 (b) would provide that the defense 
is not available where either of the first two “effects” is probable, it would seem that the 
defense would be made practically meaningless unless there is a difference between the 
first two and the third “effect” clauses. 

We have been unable to find any case or Federal Trade Commission decision wherein 
the third test has been considered separate or distinct from the other two “effect” tests 
of sec. 2 (a) of the Clayton Act. (In the preceding against C. E. Niehoff & Company, 
Docket 5768, May 17, 1955, the Commission apparently affirmed a hearing examiner's 
decision on the basis of the third effect clause. However, it appears that the hearing 
examiner found a violation of the first and third clauses and that the Court of Appeals 
affirmed on the basis of both clauses.) Neither the courts nor the Federal Trade Commis- 
sion appears to have made any distine tion between the various types of competitive injury, 
In the cases decided, whenever there has been a finding of an “injury to competition” 
within the meaning of the third clause, there has been also a finding of a substantial 
lessening of competition within the meaning of the first clause. 
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holding best promotes antitrust’s traditional goal of free competition ; 
and, thirdly, I shall attempt to dispel certain misapprehensions that 
exist about that case and its effects. 

First, what did the Supreme Court hold in Standard of Indiana? 
The Federal Trade Commission had contended that meeting a com- 
petitor’s equally low price only rebutted a prime facie case made by 
a showing of sales at differ ent prices, but was nullified by any affirma- 
tive proof of competitive “injury” caused by the challenged differ- 
ential. A divided Supreme Court, however, rejected this contention, 
and construed the “meeting competition” proviso as affording an “ab- 
solute” defense, incidental “injury” notwithstanding. In the Court’s 
view, Congress had in 1936 contracted the scope of the original proviso 
by confining it to “price differentials occurring in actual competition,” 
and by excluding “reductions which undercut the ‘lower price’ of a 
competitor.” * But these revisions had not “cut into the actual core 
of the defense.” “Ac ‘tual competition, at least in this elemental form, 
[was] thus preserved. ” 

From this it seems clear that the Court did no more than to hlod 

that a seller can reduce his price in good faith to meet a lower price 
in an individual competitive contest. As the Court put it in Staley, 
and relied upon in Standard Oil: 
2 (b) does not concern itself with pricing systems or even with all the seller’s 
discriminatory prices to buyers. It speaks only of the seller’s “lower” price and 
of that only to the extent that it is made “in good faith to meet an equally low 
price of a competitor.” The act thus places emphasis on individual competitive 
situations, rather than upon a general system of competition.‘ 

And Standard Oil made clear that the burden of showing good 
faith—that is, proof that as a reasonable and prudent man be- 
lieved that he was in fact meeting a competitor’s lower price—was on 
the seller, and not on the Commission. 

Second, Standard Oil seems consonant with the Nation’s antitrust 
policy. A seller’s right to meet a competitor’s prices by granting price 
differentials to some customers without reducing his prices to all must 
remain an essential ery to any antiprice discrimination law. 
For a seller constrained by law to reduce prices to some only at the 
cost of reducing prices to all may well end by reducing them to none. 
As the Federal ‘Trade Commission in 1953 recommended to Congress: 
the right to meet a lower price which a competitor is offering to a customer, 
when this is done in good faith, is the essenee’of competition and must be per- 
mitted in a free competitive economy. 

Anything less, I think, would move the price discrimination statute 
into irreconcilable conflict with the Sherman Act. As the late Mr. 
Justice Jackson, a former Attorney General and a former head of the 
Antitrust Division, observed during the oral argument of that case: 

The whole philosophy of the Sherman Act is go out and compete, get business, 
fighat for it. Now the whole philosophy we are asked to enforce here is that 


you really must not; you should let this business go and not meet the competition. 
I have difficulty in knowing where we are with this. 


Thus, Standard Oil goes far to harmonize the Robinson-Patman 


Act with the basic tenor of antitrust policy. As one witness before 


2 Ibid., p. 242. 

8 Thid., p. 242. 

4 Federal Trade Comniission vy. A. FB. Staley Manufacturing Co., 324 U. S. 746, 753 
(1945). 
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your committee recently explained the 2 (b) defense—your transcript, 
page 688 : 

It is purely a defensive procedure to retain the business that we have on 
our books. 

It has also been our experience that where such a situation does take place 
and we or others meet a competitor’s lower price, and at that point there might 
be some disadvantage to other buyers who do not have that price, that somehow 
that is a very temporary situation, and if the forces of free and open competi 
tion, at least in our industry, are allowed to operate, that that gets straightened 
out, and that this disadvanage soon disappears. 

Senator O’Manoney. Mr. Chairman ¢ 

Senator Knrauver. Senator O” Mahoney. 

Senator O’Maunonry. Beeause there is a bill up before the Senate 
today in which the Western States are very much concerned, I will 
probably be unable to stay throughout the testimony. Therefore, I 
would like, Mr. Chairman, to ask Judge Hansen 1 or 2 questions. 

Do I understand you to say that you agree with the statement of 
Justice Jackson ¢ 

Mr. Hansen. Yes, sir. 

Senator O’Manoney. You believe that S. 11 would have the effect 
of nullifying the Sherman antitrust law ¢ 

Mr. Hansen. No—— 

Senator O’Mauoney. I mean, to the extent that it goes. 

Mr. Hansen. I believe it would create a conflict. 

Senator O’Manoney. All right; I will adopt that language. You 
say it will create a conflict between the two. That would be if the 
language in this bill before us were to be made the law of the land. 
Since it would be in conflict, in your judgment it would be to that 
extent destructive of the Sherman Antitrust Act? 

Mr. Hansen. It runs counter to the philosophy of the Sherman Act, 
and I think it would be a hindrance to open competition. 

Senator O’Manonry. The second question I would like to ask you 
is, What your interpretation is of the language in the bill in the pro- 
posed amendment of section 2 (b) of the Robinson-Patman Act. It is 
in the first paragraph of your statement, quote : 
the effect * * * may be substantially to lessen competition or tend to create 
a monopoly in any line of commerce * * *, 

Do you object to a law which would make unlawful a differential 
which would tend to create a monopoly ? 

Mr. Hansen. That isa difficult question to answer. 

Senator O’Maunonry. It is what we have to answer before we can 
come toa conclusion. 

Mr. Hansen. I appreciate that. 

Obviously, et that tends to create a monopoly we would be 
opposed to. However, by placing that restriction on the proviso of 
meeting in good faith the Cee price of another, you put the seller 
at the peril “of whether or not he “may” tend to create a monopoly 
by meeting the lower price. He runs the chance that if he lowers the 
price in one instance to one customer in good faith, to meet the com- 

petition, he may find that it may tend—I said ‘ ‘may”—“m-a-y’ 
co to create a monopoly, and therefore he would be impelled to lower 
to all customers. 

Rather than taking that chance he might not meet the competi- 
tion, and if so, I feel we would not have free competition. 
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Senator O’Manoney. Let me ask you the same question with respect 
to the other phrase: “substantially to lessen competition.” 

Mr. Hansen. He runs into that same problem. 

Senator O’Manonry. Do you see any difference between the two 
phrases ? 

Mr. Hansen. Yes, sir; 1 do. 

Senator O’Manonry. What is it ? 

Mr. Hansen. May tend to create a monopoly: A monopoly may 
be by steps, a series of steps, maybe 1 step, 2 steps, 10 steps, 50 steps. 
Well, I suppose you could say that any one step in that direction may 
tend toward creating a monopoly. 

The word “substantially” in the other phrase, I think is a different 
measuring stick than the “may tend.” 

Senator O’Manonry. What value do you give the word “lessen”? 

Mr. Hansen. Well, “lessen,” of course, could be infinitesimal, or it 
could be of a great amount. He runs the same hazard there in de- 
termining whether it may lessen, or tend to lessen, competition. 

Senator O’Manonry. Is “meeting a price” to be interpreted dif- 
ferently from making the lower price? I take it you do make a dis- 
tinction between the two 4 

Mr. Hansen. Yes, sir; there is a distinction. And I know of no 
authority that has decided the point as to whether or not they can go 
lower. 

Under this clause, they are meeting, and in the Standard Oil of 
Indiana case there was simply a meeting of the price of a competitor to 
his customer. 

Senator O’Manoney. Isthat what you contend should be the law ? 

Mr. Hansen. Yes, sir. 

Senator O’Manonry. That is meeting the price, not going below it ? 

Mr. Hansen. Well, I would want to give a lot of thought to that, 
Senator. There are so many elements to consider, for example, the 
quality of the goods. 

Now, let’s assume two products might have equal quality, yet one 
product has greater acceptance by the public because it has a trade 
name or brand. Yet it might be of the same quality. Say, one nor- 
mally sells for 2 cents less than the other, and then the better one drops 
it down. I would hate to say that I would foreclose the consideration 
of permitting them to meet that relative price rather than meeting 
the identical price because, in fact, they would not be meeting the com- 
petition if there was the difference in the two. 

Senator O’Manoney. You comprehend by your answer to my ques- 
tions how difficult it is for this committee and for those who are af- 
fected 

Mr. Hansen. And I hope you appreciate how difficult it was for me. 

Senator O’Manoney. Surely, I do that. I hope that you will give 
further consideration to these questions and give us perhaps a mem- 
orandum on the philosophy which we ought to follow, and whether 
or not this bill does actually point to a different philosophy than that 
of the Sherman Act. 

Mr. Hansen. Well, we want to avoid departing from the philosophy 
of the Sherman Act. That is the basic reason we are opposing it. 

Senator O’Manoney. I understand that. 
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You believe that the policy of Congress and the Government should 
continue to remain to support the Sherman antitrust law ? 

Mr. Hansen. Yes, sir. 

Senator O’Manoney. In every respect ? 

Mr. Hansen. Yes, sir. 

Senator O’Manonery. You feel that this bill would somehow come in 
conflict ? 

Mr. Hansen. Run counter to the philosophy of it ; yes, sir. 

Senator O’Manoney. I hope this will all be mani clear, as we go 
forward. 

Mr. Hansen. Maybe, as we go on with the statement here, some 
parts of it will. 

Senator O’Manoney. You will pardon me for interrupting. 

Senator Dirksen. Judge Hansen, you agree essentially with the 
chairman of the Federal Trade Commission, Mr. Gwynne, who, in ana- 
lyzing the Standard Oil case, said it is a narrow and limited defense 
not designed to go below a competitor’s price, but to meet a com- 
petitor’s price ¢ 

Mr. Hansen. Exactly. 

Senator Dirksen. To do otherwise, of course, is actually inhibiting 
the competition rather than restraining it ? 

Mr. Hansen. Yes, sir. 

Senator Dirksen. Or giving it a force and effect ? 

Mr. Hansen. And later I mention the fact that no one has suc- 
cessfully been able to avail themselves of that defense in any of the 
litigated cases. 

Senator Dirksen. One other question came up, and that was: 
Where is the dividing line between injuring competition and substan- 
tially lessening competition, or tending toward monopoly? Thus far 
no case has been cited, insofar as I know. 

Mr. Hansen. It is difficult; it is one of the most difficult areas in the 
entire field of antitrust law. 

Senator Dirxsen. In that sense, I think it bears out the contention 
I have made in nearly every session of this committee, that actually the 
opel that is before us now tends to confusion rather than clarity, 

ou have a whole segment of our economy today that would be 
thoroughly confused and never know whether they were going to get 
into the toils of the Federal Trade Commission until after the fact. 

Mr. Hansen. That is what we are concerned about, and having that 
fear, they may fail to enter into competition with others, they would 
rather lose the business of those customers than compete against them. 

Senator Dirksen. Have you made any specific suggestion as to a 
modification of the language of the present proposal, to bring it in line 
with your concept of our antitrust policy ? 

Mr. Hansen. Do I understand by that question that you mean 
whether or not we are proposing some language ¢ 

Senator Dirksen. Amendatory language or otherwise. 

Mr. Hansen. We are not; no, sir. 

Shall I continue with my statement ? 

Senator Kerauver. Yes; go ahead, Judge Hansen. 

Mr. Hansen. Thank you. 

Finally, it may be helpful to clear up possible misunderstandings 
about the effect of Standard of Indiana. A good beginning point is 
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the testimony of numerous small gasoline dealers before your com- 
mittee last week. They spoke of gasoline price “wars” throughout the 
country and the effect of these “wars” on small independent gas dealers. 
According to their testimony, some of these price wars were initiated 
by the major oil companies in order to obtain a larger share of the 
market. 

They said that an oil company would grant lower prices provided 
its dealers would meet the cut prices of dealers of other oil companies. 
The dealers testified that the major oil companies would claim the sec- 
tion 2 (b) good faith defense as a justification for their granting these 
lower prices to dealers who would agree to cut their prices, while at the 
same time not granting such lower prices to other dealers. 

Initially, an agreement to grant a price cut to a dealer who, in turn, 
would cut his price toa specified level, we believe, violates the Sherman 
Act. We have indicated oil companies for that very thing. 

Beyond the Sherman Act, neither Standard of Indiana nor present 
2 (b) condones such conduct under Robinson-Patman. A case in- 
volving this very price has recently been decided by the courts.* 
There, because of a “price war” at the dealer level, the Texas Co. 
granted price allowances on the condition that its dealers lower their 
retail prices to a level competitive with nearby rivals. The Texas 
Co. sought to justify these allowances to dealers who agreed to lower 
their prices on the basis of a section 2 (b) good faith defense. Reject- 
ing this defense, the district court reasoned : 7 

Texas could justify discrimination only by a showing that it dropped its prices 
to the other stations to meet an equally low price made available to those other 
stations by a competing oil company. * * * That is the competition level at which 
the justification is provided for defendant in the act. * * * The act does not go 
so far as to allow discriminatory price cutting to enable a buyer to meet price 
competition, but only to enable the seller to meet a lawful price of the seller’s 
competitor. 

The position of the court in the Texas case that the good faith meet- 
ing of competition is limited to meeting a competitor’s lower price is 
consistent with my understanding of the law. This same view, in- 
cidentally, was apparently adopted before this committee by counsel 
for some of the very dealers who complained.® 

Beyond this dealer testimony, fears have been engendered by the 
seventh circuit’s recent reversal of the Commission’s holding that 
Standard of Indiana had failed to make out its “good-faith” defense. 
That seventh circuit reversal this Department has petitioned the 
Supreme Court to review. To our view, the seventh circuit has mis- 
construed the “good-faith” defense. As our petition in support of 
certiorari puts it: ° 


The court below sought to distinguish Staley and Cement by comparison of the 
pricing system involved in those cases—the so-called basing-point system—with 
Standard’s pricing formula. This attempted distinction is without basis in prin- 






5 United States v. Shell Oil Company, CCH Tr. Reg. Rep. par. 66, 230; cf. United States 
v. Socony-Mobile Oil Company, Inc. (5 cases), CCH Tr. Reg. Rep. par. 66,244. (See opinion 
of Sweeney, Chief Judge, dated Mar. 20, 1957.) 

* Enterprise Industries, Inc. v. Texas Company, 136 F. Supp. 420 (D. Conn. (1955)), 
reversed on other grounds, 240 F. 2d 457 (C. A. 2, 1957). 

1 Ibid., p. 421. 

8 Verbatim hearings before the Subcommittee on Antitrust and Monopoly of the Senate 
Judiciary Committee, March 14, 1957, pp. 554, 556. 

® Federal Trade Commission v. Standard Oil Company, O. T. 1956, No. 465, petition for 
certiorari, pp. 12—13. 
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ciple. Standard’s pricing policy represented a general method of competition 
used not only by Standard but also by major competitors (R. 5388). Standard’s 
“tank-ear” prices were granted pursuant to, and were not variations from, 
Standard’s established pricing policy. Whether prices are determined by a basing 
point system, or by a system of classifying customers for pricing purposes, is 
immaterial; for, as this court emphasized in Staley and Cement, section 2 (b) 
“does not concern itself with pricing systems” (Staley, p. 753; Cement, p. 725), 
does not permit a seller “to use a sales system which constantly results in his 
getting more money for like goods from some customers than he does from 
others” (Cement, p. 725), and relates only to “individual competitive situations” 
(Staley, p. 753; Cement, p. 725). This rationale is equally applicable here. 

Summing up our position, as the Supreme Court reiterated by way 
of dictum only last month in National Lead (CCH Tr. Cases, Par. 
68, 629 (1957) ): 

This is not to say that a seller may plead this section in defense of the use of 
an entire pricing system. This section is designed to protect competitors in 
individual transactions. 

Senator Dirksen. If you will pause there, judge. 

Of course, we are not dealing with pricing systems in the pending 
proposal. We are dealing entirely with individual competitive sit- 
uations. 

Mr. Hansen. That is correct. 

Finally, Standard has not, as its critics predicted, adversely affected 
enforcement of section 2 (a). Since Standard, the “good faith meet- 
ing competition” defense has been raised in 28 contested cases. In six 
of these, cease and desist orders have been issued.’° In each of these 
six cases the defense was rejected. In another two cases, respondent 
raised the defense in his answer. Later elected not to contest the 
charges, and a consent order to cease and desist was entered."' 

Senator Kreravuver. Judge Hansen, at that point, however, it should 
be pointed out when this matter came up, when the Federal Trade 
Commission was heard the other day, it was agreed, I believe, in these 
six cases that they were not cases of lowering prices to meet an indi- 
vidual case, but they were cases where a pricing system was involved. 

Mr. Hansen. That is my understanding. 

Senator Dirksen. Mr. Chairman, I do not know whether it was 
agreed. I thought the Federal Trade Commission was going to send 
us additional data to ascertain just what was involved in those six 
cases. There may have been pricing systems, for all I know. 

Mr. Hansen. In any event, they held that it was not applicable, 
and it was rejected as a defense. 

Senator Krerauver. They were going to send up some information 
about the cases, but I thought they had all agreed that the plea made 

yas meeting a pricing system, so the good faith defense was not 
applicable. 

Mr. Hansen. The only point I was making is that of all the cases 
where an attempt has been made to make use of this defense, they have 
never succeeded in that defense. 

Correct, as you have mentioned, Senator, the facts of the situation 
were such in many of the cases that it was not applicable. 

10 E. Edelmann & Co., 3 CCH Trade Reg. Rep., sec. 25, 445 (FTC 1955) ; Moog Industries, 
Inc. ; 3 CCH Trade Reg. Rep., see 25, 444 (FTC 1955) ; C. E. Nichoff & Co., 3 CCH Trade 
Reg. Rep.. see 25. 467 (FTC 1955); Whitaker Cable Corp., 3 CCH Trade Reg. Rep.. sec. 
ade 1955) ; Champion Sparkplug Co., docket 3977; and General Motors Corp., 


1 Frank F. Taylor Co., 3 CCH Trade Reg. Rep., sec. 25, 116 (FTC 1956) : Whitman Candy 
Co., docket 6560. 
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Senator Dirksen. Of course, if it is agreed that pricing systems 
were involved in the six cases, you certainly need no additional legisla- 
tion to deal with pricing systems because the cease-and-desist orders 
were issued by the FTC. 

Mr. Hansen. That is correct. 

Senator Krrauver. But the point is, that it did not reach the so- 

valled $64 question of passing on good faith where the reduction 
was made to meet an individual lower price. 

Mr. Hansen. That is correct, sir. 

In another case, the hearing examiner dismissed the complaint’s 

section 2 (a) count for complete failure of proof on motion of counsel 
supporting the complaint.”* In six other cases, complaints were dis- 
missed on the ground that ag was no showing of substantial injury 
to competition. 5 There are 13 formal cases now pending within or 
before the Commission in ah ‘h the good faith defense is involved.‘ 
In two more cases, complaints have been issued, but answers have not 
been filed®> The Standard Oil case itself is, of course still pending in 
the courts. 

While certainly no prejudgment of the issues is indicated, it is per- 
haps significant that the Commission on April 19, 1955, issued a com- 
plaint against Anheuser-Busch, Inc., alleging that this firm has 
violated section 2 (a) of the Robinson-Patman Act by reducing its 

established premium price on Budweiser beer to match exactly the 
lower established price charged for beer by its local competitors in the 
St. Louis area. It is further alleged that in “all other areas of the 
United States Anheuser-Busch, in acordance w ith its customer prac- 
tice, maintained the so-called differential in price between premium- 
priced Budweiser and the normally lower priced regional or local 

eer” (docket 0831). The hearing examiner in his initial decision, 
issued October 23, 1956, rejected the good faith meeting-competition 
defense in this case for lack of “good faith” where the discrimination 
was for “aggressive rather than defensive purposes.” 

In sum, then, Standard of Indiana merely restated what most people 
thought the law already was. Thus, as early as 1941, the staff of the 
Federal Trade Commission wrote in a TNEC Monograph (No. 42): 

The amended (Robinson-Patman) act now safeguards the right of a seller to 
discriminate in price in good faith to meet an equally low price of a competitor, 
but he has the burden of proof on that question. This right is guaranteed by 
statute and could not be curtailed by any mandate or order of the Commis- 
sion. * * * The right of self-defense against competitive price attacks is as 
vital in a competitive economy as the right of self-defense against personal 
attack. 

And the Department of Justice wrote the chairman of the House 
Judiciary Committee on July 10, 1951, that— 

* * * the Department has always interpreted subsection 2 (b) as permitting a 
seller to defend conclusively against a charge of price discrimination by affirma- 

12 Warren Petroleum Corporation, docket 6227. 

143 Yale and Towne Manufacturing Co., docket 6232; Elwell Park Electric Co., docket 
6329; Hyster Co.. docket 6330; Lewis-Shepard Co., docket 6340; Clark Equipment Co., 
docket 6347 ; Otis Elevator Co., docket 6350. 

4 Standard Motor Products, docket 5721; Anheuser-Busch, Ine., docket 6331; American 
Motor Specialities, Inc., docket 5724; Borden-Aicklen Auto Supply, Ine., docket 5766; 
D. & N. Auto Parts Co., Inc., docket 5767 ; Federal Mogul Corp., docket 5769 : Thompson 
Products, Ine., docket 5872: Arkansas City Cooperative Milk "Association, Inc., docket 
6639: Pure Oil Company, docket 6640; Sun Oil Company, docket 6641; Sealed Power Cor- 
poration, docket 6654; Shell Oil Company, docket 6698; and Black Manufacturing Com- 
pany, docket 6710. 


1% Libby-Owens-Ford Glass Company, docket 6700; and Sperry Rand Corporation, docket 
6701. 
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tively showing that such discrimination was made in good faith to meet the 
equally low price of a competitor (Rept. No, 2438, 82d Cong., p. 6). 


Against this background, I urge that Standard of Indiana’s holding 
(that proof of good-faith meeting of a competitor’s lawful price con- 
stitutes an absolute defense to a 2 (a) charge) should stand. And 
hence S. 77, I believe, should not be enacted. 

Senator Keravuver. We will recess for 15 minutes. 

(Recess taken.) 

Senator Krrauver. The meeting will come to order. 

We will continue our hearing. Senator Dirksen, do you want to ask 
some questions? 

Senator Dirxsen. Judge, you are expressing the official view of the 
Department of Justice this morning? 

Mr. Hansen. I am, yes. 

Senator Dirksen. That view is that you are opposed to S. 11? 

Mr. Hansen. Yes, sir. 

Senator Dirksen. That opposition is based on the fact that you 
believe that the concept as set forth in the Standard Oil decision is in 
harmony with the antitrust concept of the Department of Justice ? 

Mr. Hansen. Yes, sir. 

Senator Dirksen. I think for the record, also, you ought to make a 
little statement as to the whole function of vour Division and the 
Department of Justice in the enforcement of antitrust policy in the 
country. 

Mr. Hansen. Of course, the Department of Justice is primarily 
concerned with the Sherman Antitrust Act. Although we do have con- 
current jurisdiction under the Robinson-Patman Act, the Federal 
Trade Commission has undertaken the enforcement of that act, and 
we have practically no real activity in that regard. However, we 
fee] very strongly that the antitrust laws have a basic philosophy, 
and that that basic philosophy should be constant, whether it is under 
the Sherman Act or under the Robinson-Patman Act. 

We feel that anything that would be contradictory to the philosophy 
of free and open competition, which we think there would be by de- 
priving a firm of the defense which is set forth in 2 (b), would create 
an inconsistent situation as far as the philosophy of the antitrust laws 
are concerned. 

Senator Dirksen. This division of enforcement between the Federal 
Trade Commission and the Department of Justice is really one of 
those informal divisions of work; isn’t it ? 

Mr. Hansen. Yes, sir; it is. Now, particularly in our merger 
field we have a very close liaison with the Federal Trade Commission. 
And as a matter of fact, before we proceed with an investigation, or 
before they proceed to any extent with an investigation, we get in con- 
tact. We have one individual that we set up for liaison to determine: 
No. 1, have they had any previous investigation involving the particu- 
lar company, and if so, we normally say, “You go forward with it”; 
if we have, we notify them of that fact; and if neither have, we say, 
“We are prepared to go forward with it,” or they say they are pre- 
pared to go along with it. 

We have a very close relationship along that line. 

Senator Dirksen. You made the point that if the Sherman Act 
and the Clayton Antitrust Act are designed basically to prevent com- 
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binations and monopolies in restraint of trade, which would be an 
intradiction on competition, then any other act which might under- 
take. to restrict competition has to be founded on some other concept, 
and that would be essentially a social concept. Of course I am think- 
ing of the Robinson-Patman Act. 

Mr. Hansen. Yes, sir. 

Senator Dirksen. Is that your view of the matter ? 

Mr. Hansen. Yes, sir. 

Senator Dirksen. I just wanted to be sure in my own mind that 
there was an essential conflict there so that the Robinson-Patman Act 
would have to be justified on some broader social basis. 

Mr. Hansen. That is right—such as the fair trade. 

Senator Dirksen. Is that correct ? 

Mr. Hansen. Yes, sir, 

Senator Dirksen. As I see 8S. 11 from the standpoint of all the 
testimony that we have had thus far, actually if it were enacted it 
would serve something of an intradiction or an inhibition on competi- 
tion, rather than to enhance competition. 

Mr. Hansen. We feel that, as in the example I gave earlier, that 
if the competitor who has a customer who has been approached by a 
competitor of the seller offering a less price, if he feels that he is plac- 
ing himself in a position of hazard by meeting that price, he is more 
likely not to meet it, and there would be an elimination of competition 
as far as that particular transaction was concerned. 

Senator Dirksen. I think, Mr. Chairman, that is all for the moment. 

No; I have just one other question. The net, then, of all this, Judge, 
is that the present law is adequate as now determined by the Standard 
Oil case, if that becomes final ? 

Mr. Hansen. Yes, sir. 

Senator Dirksen. It is adequate for all purposes in pursuing the 
Government’s responsibilities in the antitrust field? 

Mr. Hansen. Well, there may be some unanswered questions, but 
we feel that that is sufficient for this particular defense. That is a 
position that we think is consonant with the philosophy of the antitrust 
laws. 

Senator Dirksen. Which is another way of saying that this legis- 
lation is not necessary ? 

Mr. Hansen. We feel it is not necessary. 

Senator Kerauver. Judge Hansen, you succeeded Judge Barnes as 
Head of the Antitrust Division ? 

Mr. Hansen. Yes, sir. 

Senator Krerauver. How long have you been the Head of the Anti- 
trust Division ? 

Mr. Hansen. Since the 13th of July 1956. 

Senator Dirksen. Prior to your coming here, where were you? 

Mr. Hansen. Prior to coming here I was on the Superior Court of 
the State of California, handling general civil litigation, probate, and 
so forth. 

Senator Kerauver. Judge Hansen, the truth of the matter is that 
the Department of Justice, for some reason, even back at the time of 
the Robinson-Patman Act was passed, has never approved of the Rob- 
inson-Patman Act, isn’t that the truth about it? 

Mr. Hansen. I can’t answer that. I just don’t know that they have 
taken a position opposed to the Robinson-Patman Act. I know as far 
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as this proposed amendment is concerned I have found that even as 
far back as 1951, which I indicated, and I am sure even before that, 
that they opposed. I think that our position has been consistent. 

Senator Kerauver. Yes; it has been consistent opposition by the 
various Attorneys General. But the Department of Justice in its deal- 
ings with antitrust matters is primarily interested in the Sherman Act, 
isn’t it ? 

Mr. Hansen. And Clayton Act—of course, we have the merger pro- 
gram which is a very large part of our work in the Clayton Act. 

Senator Kerauver. But isn’t it true that even in the very beginning 
the Department of Justice—and, of course, this would have been un- 
der a Democratic administration—never did go along with the con- 
cept of the Robinson-Patman Act? 

Mr. Hansen. I can’t answer that, Senator, to be perfectly honest 
with you. 

Senator Keravuver. All right, sir. 

You have concurrent jurisdiction with the Federal Trade Commis- 
sion in the enforcement of the Clayton Act as amended by the Robin- 
son-Patman Act ? 

Mr. Hansen. That is correct, sir. 

Senator Kerauver. The authorizing section of the Federal Trade 
Commission is section 11, that is, the empowering section, empowering 
the Federal Trade Commission to enforce the Clayton Act, as 
amended ? 

Mr. Hansen. Yes, sir. 

Senator Keravuver. The Department of Justice’s empowering section 
is section 15; isn’t that true? 

Mr. Hansen. Yes, sir. 

Senator Keravver. Section 15 reads in part: 


That the several district courts of the United States are hereby invested’ with 
jurisdiction to prevent and restrain the violations of this act— 


that includes, of course, the Robinson-Patman Act, section 2 (a) and 
2 (b)— 
and it shall be the duty of the several district attorneys of the United States 


in their respective districts, under the direction of the Attorney General, to in- 
stitute proceedings in equity to prevent and restrain such violations. 


That is correct; isn’t it? 

Mr. Hansen. Yes, sir. 

Senator Kerauver. You have brought quite a number of exclusive 
dealing suits under section 3 of the Clayton Act ? 

Mr. Hansen. I don’t know the exact number. 

Senator Keravuver. You do bring such suits right along? 

Mr. Hansen. Yes, sir. 

Senator Krerauver. Mr. Bicks nods his head in approval. He has 
been there quite a few years. How long have you been down there, 
Mr. Bicks? 

Mr. Bricks. Since September 1, 1953. 

Mr. Hansen. Mr. Bicks had the experience of going through the 
development and discussions that led to the Attorney General's Na- 
tional Committee report. I think he is probably largely responsible 
for much of the compilation. 

Senator Kerauver. He was the secretary of the Committee; is that 
right? 
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Mr. Hansen. That is correct. 

Senator Kerauver. The report evidently was written before you 
became Assistant Attorney General ¢ 

Mr. Hansen. Yes, sir. 

Senator Kerauver. In any case, you, along with the Federal Trade 
Commission, have been bringing quite a number of suits under section 
3, the exclusive- dealing section; that is correct, isn’t it / 

Mr. Hansen. Yes, sir. 

Senator Kerauver. As you said a few minutes ago, you have insti- 
tuted quite a number of suits under section 7, as amended, to prevent 
mergers ¢ 

Mr. Hansen. Yes, sir. 

Senator Kerauver. In that field, you and the Federal Trade Com- 
mission have concurrent jurisdiction ? 

Mr. Hansen. Yes; we have the right to preliminary injunction that 
they don’t have, however. 

Senator Kerauver. You have also brought suits under section 8, on 
interlocking directorates ? 

Mr. Hansen. Yes, sir. 

Senator Kerauver. But in the whole history of the Robinson- 
Patman Act since 1936, when it was passed, you have never brought a 
section 2 (a) and 2 (b) suit? 

Mr. Hansen. Well, historically they have been handled by the 
Federal Trade Commission; that is correct, yes, sir. We have not 
brought any cases based solely on section 2 (a). 

Senator Kerauver. Although section 15 requires you to bring suits 
where you see v oe 

Mr. Hansen. Well, I assume where you have got concurrent juris- 
diction there is bound : be a division of labor, ‘and having jurisdic- 
tion, they have handled that particular phase of it. 

Senator Krrauver. One part of section 15 provides that you are 
invested with jurisdiction, and “it shall be the duty of the several 
district attorneys” under the direction of the Attorney General to 
institute proceedings. So that is the same jurisdiction you have under 
sections 3 and 7 and 8. You have brought suits there with no con- 
flict with the Federal Trade Commission, and I think the reason is 
that the Department of Justice, and the Attorneys General, both 
Democratic and Republican, never believed in the Federal Trade 
Commission and the Robinson-Patman Act in the first place, and that 
is the reason you haven’t brought any suits? 

Mr. Hansen. I can’t concur in that, because I don’t know what the 
reason was of prior administrations, nor do I have any knowledge that 
that is the reason why we haven’t brought them now. 

I do know that if we were to enter that field we would have to have 
considerably large appropriations, and they apparently are covering 
that field. I haven't heard any criticism; at least it hasn’t been brought 
to our attention that they aren’t moving ahead in that particular 
field. 

Senator Kerauver. I must say that I think they are doing very 
well at the present time. They have been bringing quite a number 
of suits under the Clayton Act, generally. But there have been times 
in the history of the Federal Trade Commission when I thought that 
they had almost forgotten about the Robinson-Patman Act, when they 
were bringing no suits at all. 
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Mr. Hansen. That may be so. I am not aware of the fact, however, 

Senator Kerauver. Congress usually gives you the appropriation 
you need, so that is not = roblem of the Department of Justice, 

Mr. Hansen. Well, we didn’t get it last year. 

Senator Dirksen. I can.speak with authority on that, Judge, be- 
cause I have been sitting on the Judicial Appropriations Subcommit- 
tee for several years, and I have no recollection that you ever got the 
money. 

Mr. Hansen. No; they cut us severely, and last year we fought very 
hard for it. 

Senator Krrauver. You never asked for any appropriation to en- 
force section 2 of the Clayton Act? 

Mr. Hansen. We never asked for appropriations to enforce any 
specific section. 

Senator Keravuver. In your justification to the Bureau of the 
Budget, you set up the laws that you are enforcing, and you have never 
asked for any money to enforce section 2 of the Clayton Act? 

Mr. Hansen. I can’t answer that. I don’t know whether they do or 
not. 

Senator Keravver. Mr. Bicks knows that is right; do you not, Mr, 
Bicks? 

Mr. Bicks. I think that our budget requests refer generally to the 
Clayton Act. They don’t set out the specific sections and request 
money to enforce any one as distinct from the others. 

Senator Krrauver. You set out the suits you are bringing under 
different sections, and you never show that you wanted to bring any 
suits under the Clayton Act? 

Mr. Hansen. I want to say personally that I don’t know of my 
own knowledge whether they have or not. 

Senator Dirksen. There is nothing to prevent the Appropriations 
Committee from putting in extra personnel and extra money with the 
provision in the report that you should go out and do it; and they have 
never done it. 

Senator Krrauver. That is very true. But though they put the 
extra money in, they can’t make you use it for such purposes if you 
don’t want to bring any ‘cases. 

Mr. Hansen. Mr. Bicks has called to my attention that prior to my 
coming here there have been some criminal actions brought under 
that act. 

Mr. Bicks. I was pointing out that we have brought up some suits 
under section 3 of the Robinson-Patman Act, the criminal provision; 
the Safeway action, for instance. 

Mr. Hansen. In the Safeway action we had both the Sherman Act 
and the Robinson-Patman Act. 

Mr. Bicxs. And the milk group here in Washington—I would think 
those cases would not indicate any lack of sympathy with an appro- 
priate application of the Robinson-Patman Act. 

Senator Kerauver. Those are section 3 cases that you have brought? 

Mr. Bicxs. That is right. 

Senator Kerauver. They are criminal cases? 

Mr. Bicxs. That is right. 

Senator KEravuver. 1 was talking about section 2, Mr. Bicks. The 
history of the Department of Justice—and this means the Democratic 





TO AMEND SECTION 2 OF THE CLAYTON ACT 839 


Department of Justice as well as the Republican—shows an innate 
opposition to section 2. They never attempted to enforce it, never 
proposed to enforce it, and never have brought a single case; isn’t that 
true, Mr. Bicks? 

Mr. Bricks. It is true. We have not brought a single case solely 
under 2 (a). Itisnot true that 

Senator Kerauver. Because you don’t think it is in harmony with 
the Sherman Act? 

Mr. Hansen. That question has never arisen, to my knowledge, 
Senator. And I certainly wouldn’t attribute that as the reason oe 
we were not doing so. I would attribute the reason rather to the fact 
that the Federal Trade Commission had developed an expertness in 
that field that we haven’t developed, and they have developed it be- 
cause of the fact that they have had a great volume of that type of 
work, whereas we haven’t. 

I would rather attribute it to that reason than I would to the fact 
that we are in opposition to it. I am not in opposition to it. I don’t 
know of any friction. 

Senator Dirksen. Mr. Bicks, you don’t want that limited answer 
to stand? When you said that is true, you didn’t mean to imply that 
it is true that there is an innate hostility in the Department of Justice? 

Mr. Bicxs. That is true; you are absolutely right. 

Senator Kerauver. Is that what you mean? I didn’t understand 
you, Mr. Bicks. 

Mr. Bricks. It is true that we have not brought any cases solely 
under section 2 (a) of the Robinson-Patman Act. It is not true that 
the reason no such cases have been brought is that there is a belief 
that Robinson-Patman could not be interpreted in a way to be con- 
sistent with the Sherman Act. 

Senator Kerauver. What do you do with cases that come to your 
attention, Mr. Bicks? 

Mr. Bicxs. I don’t know of a violation of Robinson-Patman section 
2 (a) that has been brought to the attention of the Department of Jus- 
tice; because of the long-established practice of division between the 
two agencies most people complain, as a practical matter, of Robinson- 
Patman Act violations to the Federal Trade Commission. 

Senator Kerauver. Name some other law where you have concur- 
rent jurisdiction with the Federal Trade Commission under which you 
don’t bring any cases. 

Mr. Bicxs. I can’t think of any. 

Senator Kerauver. It is only section 2 that this occurs. 

Senator Dirksen. That is, where you have concurrent jurisdiction ¢ 

Mr. Bricks. That is right. 

Senator Krerauver. Judge Hansen, on page 1 of your statement you 
discuss the phrase, “may be substantially to lessen competition or 
create a monopoly in any line of commerce in any section of the 
country.” It is that language that you oppose, and that causes your 
opposition to this bill, to S. 11, is that correct ? 

Mr. Hansen. That is correct. 

Senator Krerauver. You had a good deal to say in criticism of that 
language. That is exactly the same language as in section 3 and section 
7, isn’t it? 

Mr. Hansen. Correct. 
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Senator Keravver. It has been in the antitrust laws since 1914, 
hasn’t it? 

Mr. Hansen. Yes, 1914. 

Senator Kreravuver. Do you reccommend that 

Mr. Hansen. I am not objecting to the language, I am objecting to 
the language being put in that particular place. I think there is a lot 
of difference in meeting competition, good faith meeting of competi- 
tion, than there is to a merger. 

Senator Krerauver. Did the Department of Justice recommend the 
language amending section 7, a bill of which I was one of the spon- 
sors ? 

Mr. Hansen. No, we are in accord with that. As a matter of fact, 
we are bringing action on it. We have brought several recently. I 
think the most recent one is the Bethlehem-Youngstown case. It 
was brought also on 2 or 3 others, on Continental Can and Owens- 
Illinois, which, as one of our bases for bringing it was the use of that 
language. 

Senator Kerauver. So that language is well established in antitrust 
law and has a long history, isn’t that so ? 

Mr. Hansen. The language is established, but we certainly need 
some decisions to interpret exactly what it means. 

Senator Krerauver. Judge Hansen, do you believe a large corpora- 
tion may monopolize a business if it is done in good faith ? 

Mr. Hansen. No, sir. 

Senator Kerauver. Why are you objecting to this? 

Mr. Hansen. You are talking about an entirely different situation. 

Senator Keravver. A large corporation needs some kind of competi- 
tion. It could go on to an extent that it monopolizes a business. Do 
you think there should be no remedy against it ? 

Mr. Hansen. We havea remedy under the Sherman Act. 

Senator Keravuver. I suppose if it gets up to the test in the Alumi- 
num case you may have. But do you want to wait until it gets up 
to the test to meet the Sherman Act ? 

Mr. Hansen. We are not waiting, sir. We are filing cases right 
along as they come. We have got several that are pending. I don’t 
know which case will reach the Supreme Court first. We are inter- 
preting it as we understand it and we thought the Congress under- 
stood it. 

Senator Krravver. In other words, whatever you have, whether 
it is price discrimination tending toward a monopoly, or something 
else, you wait until it meets the situation where you think you can 
bring a Sherman Act case ? 

Mr. Hansen. No, sir. I don’t want to do anything that will impede 
open and fair competition. I think the amendment here would do 
that. 

Senator Keravuver. Under what other law would you bring a suit to 
yrevent competition, or to prevent discriminatory competition from 
bela cslgtled on where it is a substantial lessening of competition, or 
tending toward creating a monopoly, except the Sherman Act; that is, 
what other relief will you afford ¢ 

Mr. Hansen. Well, cases under the Robinson-Patman are, of course, 
being brought by the Federal Trade Commission. 
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Senator Kerauver. But not the Department of Justice 4 

Mr. Hansen. That is correct, not under section 2 (a). 

Senator Krravver. So there is no other relief except the Sherman 
Act? 

Mr. Hansen. To answer that affirmatively would indicate that I 
felt the Federal Trade Commission was not properly enforcing the 
Robinson-Patman Act. We feel they are. 

Senator Krrauver. Does the Department of Justice render advisory 
opinions under the Sherman Act as to what contracts are in restraint 
of trade? 

Mr. Hansen. You mean interdepartmentwise ? 

Senator Krrauver. Yes, when they come down and ask your advice 
about it. 

Mr. Hansen. You mean a private corporation or another depart- 
ment of the Government ? 

Senator Kerauver. A private corporation. 

Mr. Hansen. Well, we have our railroad lease program, we have 
the merger clearance program, that is true. 

Senator Kerauver. You do give advisory opinions as to whether 
a particular contract is going to be a violation 

Mr. Hansen. Well, when we simply say that we presently do not 
intend to bring a criminal action, it is usually interpreted as advice 
and they go forward. 

Senator Kerauver. You give it in a criminal case, but not in a civil 
case; is that right? 

Mr. Hansen. Under section 7 of the Clayton Act, which is not crimi- 
nal, we give it. 

Senator Keravver. In a criminal case you will give an advisory 
opinion under the Sherman Act but not in a civil case? 

Mr. Hansen. No; we don’t give an advisory opinion on a criminal 
act. 

Senator Kerauver. Do you give advisory opinions as to what is an 
attempt to monopolize ? 

Mr. Hansen. No, sir. 

Senator Kerauver. You want to leave that to the courts to decide? 

Mr. Hansen. We bring a case before the court, if we feel that it 
does offend the law. 

Senator Kerauver. I mean, you won’t give an advisory opinion 
about it ? 

Mr. Hansen. If we would, I would say we would probably have to 
have 10 times the size of the staff we now have. 

Senator Keravuver. Then, if you won’t give an advisory opinion as 
to an attempt to monopolize under the Sherman Act, and you feel it 
should be left to the courts, then why do you object to leaving to the 
courts the interpretation of the language in S. 11, “substantially to less- 
en competition or tend to create a monopoly” ? 

Mr. Hansen. I don’t object to the court determining that, I simply 
object to putting that in to nullify the good faith defense in 2 (b), 
which I feel tends to lessen competition. 

Senator Krravuver. You have set forth here on page 4 that in 1953 
a majority of the Federal Trade Commission recommended that the 
good-faith defense be absolute. You are aware of the fact that there 
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was a split Commission at the time making that recommendation, just 
as a split Commission now is recommending the other way around ? 

Mr. Hansen. That is my understanding. They have had a major- 
ity in one instance and a minority in the other on both sides of this 
particular question. 

Senator Keravver. You have set forth on page 5 that the situation 
of these Norfolk area service stations, which was brought to the at- 
tention of this committee, and the transcript of which was sent down 
to you by direction of the committee, may contain some Sherman Act 
violations. 

Are you in a position to tell us any more about that, whether any 
action has been taken, whether the matter is being investigated, or 
what is being done? 

Mr. Hansen. We have not completed a study of it, nor have we com- 
pleted an investigation of it. 

But I can assure you that if we find that there is any violation there 
of the Sherman Act and evidence to support it, that we will do exactly 
as we have done on other cases, bring the necessary action. 

Senator Keravuver. Do you believe that substantial lessening of 
competition may result among competing buyers from the vood-faith 
meeting of competition, as permitted by the Standard Oil case? 

Mr. Hansen. I think I understand your question, but may I have 
it read again? 

Senator Keravuver. Do you believe that a substantial lessening of 
competition may result among competing buyers from the good-faith 
meeting of competition, as it has been permitted in the Standard Oil 
case ? 

Mr. Hansen. No, sir. I think it is stimulated, because supposing 
we had 4 buyers, with 1 seller, a new seller comes into the market and 
goes to one of the buyers and says, “I will give it to you for 2 cents less.” 
That certainly is damaging to the remaining three, and if the seller, 
the former seller, is about to lose his customer and comes in and offers 
a lesser amount, I don’t think that that substantially lessens competi- 
tion, I think it increases competition. 

Senator Kerauver. Why shouldn’t the others get advantage of the 
lower price? 

Mr. Hansen. I assume they could get the advantage, they would 
probably go to the one that offered their competitor the lesser price 
and say, “Let me have that price,” and they would probably do that 
in the event that the former seller was unable to meet the competition 
in good faith. And then it could well develop that it would put the 
first seller out of business, and, if so, then the other price goes up again, 
and then you might have lessened competition substantially. 

Senator Krravver. Judge Hansen, that is what quite a number of 
little fellows were fussing about, that they didn’t get the lower price, 
too. That is what the case was all about, as I understood it, and they 
were lessees of the same supplier. 

Mr. Hansen. How about if their competitor got the lower price, 
couldn’t they have gotten the same price from the one that sold to 
him ? 

T would assume that if the competitor comes in and offers one a lesser 
price, he is anxious to get the business, he would probably offer the same 
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lesser price to all the others, and if this former seller doesn’t meet it, 
there would be no competition. 

Senator Kerauver. They only offered the lower price to four, and 
they didn’t offer it to all the others. 

Mr. Hansen. The reason for that was that those four were the 
ones that were offered a lesser price by the competitor. 

Senator Kerauver. Of course, you know that while these four might 
have been benefited by the lower price, the Federal Trade Commission 
found al] the others in that competitive area, lessees of Standard, had 
been damaged, and it wasn’t temporary, it was over a long period of 
time. Don’t you think that was hurting the competitive situation ? 

Mr. Hansen. What, the action of the Federal Trade Commission ? 

Senator Kerauver. No; the failure to grant it to the other, resulting 
from doing harm over a long period of time. 

ere Hansen. I don’t know which case you are specifically talking 
about. 

Sena‘or Keravuver. I am talking about Standard Oil. 

Mr. Hansen. Well, in that case they didn’t make out a good-faith 


defense. 
Senator Krravuver. Oh, yes; this court stated they did. 
Mr. Hansen. Are you talking now of the recent seventh circuit 


decision in Standard Oil? We now are appealing that decision to 
the Supreme Court. 

Senator Keravuver. I was talking about the original case that was 
brought there. 

Mr. Hansen. The original case, the Federal Trade Commission re- 
fused to accept any evidence on the good-faith situation. 

Senator Krrauver. Up to this point, with all the litigation, it has 
been held that good faith is a defense; that is the ruling up to this 
point, isn’t it? 

Mr. Hansen. That is right. 

Senator Krrauver. Is the injury to the fellows who suffer any less 
when it is done in good faith than when it is done in bad faith? 

Mr. Hansen. The injury wasn’t done by the lowering of the seller 
in good faith, the injury was done by the competitor that came in and 
offered to sell to his customer at a lesser price. 

Senator Krerauver. How could that be? 

Mr. Hansen. We have 4 dealers that are all paying an equal 
price from 1 seller. The competitor comes in and goes to one of 
them and says, “I will sell it for 2 cents less.” The damage certainly 
is done to the other 3 by virtue of their competitor getting it for 2 
cents less, the damage is not by the original seller coming back and 
saying, “I will sell it to you for the same amount that my competitor 
has offered it to you for.” 

So the seller acting in good faith wouldn’t be the one causing the 
damage, the damage would be caused by the other competitor. 

Senator Krerauver. He wouldn’t have been a Standard Oil dealer, 
then, would he? 

Mr. Hansen. I can’t answer that. 

Senator Keravver. He would have been selling some lesser known 
brand ? 

Mr. Hansen. I don’t know. I suppose that the other trade name 
gasolines have just as great an appeal as Standard Oil gas, we don’t all 


buy Standard Oil. 
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Senator Keravuver. So your feeling is that no matter how many 
businesses may be pushed under or damaged, however large the dam- 
age may be, as long as it all results from meeting competition in good 
faith, it ought to be a complete defense ? 

Mr. Hansen. No, sir. 

Senator Keravuver. Then where do you draw the line? 

Mr. Hansen. The Sherman Act could apply in the particular ex- 
ample you gave here. I draw the line on the decision, the announce- 
ment in the | Standard Oil of Indiana, that where a seller in good faith 
meets the price of a competitor, that that should be a good defense. 
And I think, as a matter of philospohy, what would result would be 
that the competitor or the new competitor would give the same price 
to the others in the area, because the purpose of lowering his price 
would be to get the business. 

Senator Krerauver. I am just trying to get this clear, Judge Hansen. 
I asked you the question: Do you believe that any number of people 
should be put out of business and competition lessened and a tendency 
brought toward a monopoly, that it was all right as long as it was 
meeting competition in good faith; and you said,. no, that the Sherman 
Act would come into the picture then. 

Mr. Hansen. That is correct, it could because it certainly wouldn’t 
be good faith if it is for the purpose of driving the other out of busi- 
ness, the predatory action. 

Senator Kerauver. So, in your view, under that kind of a situation, 
you would wait, or you would diagnose the question and see whether 
the Sherman Act had been violated ? 

Mr. Hansen. No, sir; we would also take a look at section 3 of the 
Robinson-Patman Act, and we might proceed criminally there. 

Seni itor _Kerauver. Of course, that is another matter; under sec- 
tion 3 it has to be a criminal case with intent, doesn’t it? 

Mr. Hansen. That is right. 

I would certainly say it was intent if they went in there for the 
purpose of driving the others out of business. 

Senator Kerauver. Allright. That is all. 

Senator Dirksen. Judge, with respect to the questions on sections 
and 7 that were raised a while ago, is it or is it not a fact that those 
deal with these exclusive dealing contracts, and with acquisition of 
corporations ¢ 

Mr. Hansen. Two deals with exclusive dealing and 7 with corpora- 
tions; that is correct. 

Senator Dirksen. Most of the questions are of actual policy—they 

take time to fabricate the policy, and if this is wrong, they take time 
to look it over and haul the company over the barrel, if necessary, 
whereas in the present case you are dealing with, as Chairman Gwynne 
of the Federal Trade Commission said, with the realities of the mar- 
ket place, you are dealing with individual competition, and time is of 
the essence. 

Here is the situation: You either lose a customer or you hold on to 
him, The only way you can hold on to him is to meet a competitor. 
So that it is one of those things that happens d: aily in the American 
market place, and you have got to take into account the realities of the 
situation, because if you let it go as a matter of policy, the customer is 
gone, and the seller, in the first instance, is injured, and might be in- 
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jured irretrievably, so that there is no comparison between what is 
involved under 2 and 7 as distinguished from what we are dealing with 
here. 

Mr. Hansen. I think that is correct. As a matter of fact, if you 
don’t meet the price today you may have a customer gone tomorrow, 
whether you merge tomorrow or merge next month there isn’t that 
immediate urgency, as you point out. 

Senator Dirksen. Among other things the Court said in the Stand- 
ard Oil case: 

It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at the dealer’s level, as well as at the dealer's 
resale level, whether or not the reduction to the dealer is discriminatory. 

So it is one of a million transactions that may take place in the 
course of a single day in this country. So that we are dealing with 
individual competition. The individual question is not of pricing sys- 
tems, or anything allied to it, but only to meet the competitive price to 
hold on to a customer. 

Mr. Hansen. That is correct. We pointed that out in our letter of 
March 12, and partially in the footnotes to our statement here. 

Senator Dirksen. I think your statement is clear, Judge. The 
question was raised by the Department of Justice being hostile. Of 
course, in the prior administration, as I recall, the Attorney General 
was opposed to this bill. If I remember correctly a statement in one 
of the presentations to the committee, the Attorney General before 
that time was opposed to it, so that there is a rather long, unbroken 
line that does not begin with this administration. 

Mr. Hansen. We consider the antitrust laws to not be partisan 
laws. I think that we all agree that the antitrust laws are for the best 
interests of the country, and that the philosophy of both parties and 
both administrations on that particular field has been substantially 
the same. 

Senator Krravuver. We are not talking about administrations, we 
are talking about Departments of Justice. 

Mr. Hansen. Well, I assume that that is part of the administration. 

Senator Keravuver. But you don’t include the Federal Trade Com- 
mission. 

Mr. Hansen. Well, I don’t know. 

Senator Kerauver. But of course, Judge Hansen, it is the Congress 
that makes the law and gives you your responsibility. 

Mr. Hansen. That is right. And we try to carry out the intent of 
Congress. 

Senator Keravuver. It is not for you to decide whether it is good, 
bad or indifferent, as long as it is the law. 

Mr. Hansen. That is absolutely correct. But if you ask us our 
opinion, I think it is our duty to, and that you would want us to, 
express our opinion even though it may be contrary. 

Senator Krerauver. Even though section 15 says it shall be the 
duty to do certain things, and the Department of Justice over a period 
of 22 years never has gotten around to finding a case where it applied 
its duty under section 15? 

Mr. Hansen. If the law hadn’t been enforced, why, I am sure that 
there would probably have been a different situation. 

Senator Keravuver. All right. 
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Anything else? 

Senator Dirksen. I was going to add this one postscript, and that 
is, that the Congress, being the author and finisher, putting the man- 
date on the books, if it wants you to enforce it, it gives you the money 
and the staff to do it. If it doesn’t, I believe you are doing a vigorous 
job, and you say you haven’t got the talent and the money , why, they 
are free to give you money and staff, if that is what they w ant. 

So, in every case the responsibility i is not out there, the responsibility 
is up here. I might say with respect to the presentations on these 
matters, I have no recollection that in the hearings before the subcom- 
mittee on the Justice Department appropriation bill that the members 
of the subcommittee have broken this all down as to functions and 
one thing or another. 

Mr. Hansen. They haven't. 

Senator Dirksen. You have indicated how many attorneys you 
need, how large a staff you need in your offices of the United States 
attorney, and the other things, and by comparison and otherwise, we 
have gone back and related it to past appropriations, to the general 
workload, and nobody is in a better position to understand what the 
workload is than those who have to pursue it, So you present a case, 
and the Appropri lations Committee takes a blue pene ‘il and says, “Well, 
we just take out 50,000 or a hundred thousand.” That has been such 
a common experienc *e—and havi ing been around on the Appropriations 
Committees of the House and Senate for 16 years, I may say with 
the utmost of modesty that I have knowledge as to what the procedure 
is. 

That is all, Mr. Chairman. 

Senator Kerauver. While you are talking about staff, you have got 
a pretty sizable staff, Judge Hansen. 

Mr. Hansen. We have a big office. 

Senator Keravuver. Ninety-six district attorneys—— 

Mr. Hansen. We don’t use the district attorneys 

Senator Keravuver. Aren’t these cases brought by district attorneys? 

Mr. Hansen. No, sir. They are brought by our own staff. Our at- 
torneys handle all our own cases. And the United States attorneys 
do not handle them. 

Senator Keravuver. I noticed that section 15 authorizes the district 
attorneys to bri ing suits. 

Mr. Hansen. The antitrust field is a highly specialized field, and 
I think you will get far better administration and better results if you 
use men that are specialized and qualified in that field. And as a 
result, we have field offices, you well know, in New York, Philadelphia, 
Washington, Chicago, Detroit, Cleveland, San Francisco, and Los 
Angeles, and there are also in those areas United States attorneys. 
But our staffs handle this work and specialize in this particular field. 
Also, some of our cases run into great lengths of time. We have one 
pending on the west coast now that it is estimated may well take a 
year to try. 

The United States attorneys’ offices are not equipped to set aside 
staffs to handle these long and extended cases. So we don’t use the 
United States attorney for antitrust cases. 

Senator Kerauver. I am for you having a good staff and plenty 
of people to enforce the law. How many lawyers do you have in your 
Division ? 
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Mr. Hansen. We are authorized 255, and we have about 240 or 
241. ‘The turnover is rather rapid. And I think we can take some 
pride in that. When our attorneys arrive at a stage of near perfec- 
tion, why, the big law firms in New York and elsewhere grab them 
off at a salary much lar ger than we could ever hope to pay. 

Senator Kerauver. Then you use the FBI? 

Mr. Hansen. The FBI does investigation for us, yes. 

Senator Kerauver. The Federal Trade Commission, I believe, has 
about 60 lawyers. I don’t know if they use the FBI or not. I under- 
stand they do not use the FBI. 

Mr. Bolton-Smith, do you want to ask some questions ? 

Mr. Bouron-Suirn. Thank you, Mr. Chairman. 

First, isn’t it true that the local offices of the Antitrust Division may 
act under the author ity of the local United States attorney ? 

Mr. Hansen. No, sir. 

Mr. Botron- SMITH. They may not? 

Mr. Hansen. No, sir. They act directly under us. We have a head 
for each antitrust field office. 

Mr. Bouron-Smitu. Senator Wiley was very sorry not to be able to 
get here this morning. He is interested in whether amendments can 
be made to this bill which would clarify it and which would be helpful. 

I gather, sir, from your statement that you are opposed on behalf 
of the Department to the bill in toto. 

Mr. Hansen. Yes, sir. 

Mr. Bouron-Smiru. You don’t, therefore, have any language amend- 
ments you are prepared to suggest % 2 

Mr. Hansen. I don’t honestly believe that we could arrive at an 
amendment to language that would meet the objections that we have. 

Mr. Botron-Smiru. Take a situation like this, then, and consider 
whether it would be covered under existing law or whether it could 
appropriately be covered under this bill. 

Suppose an independent supplier sells to an independent gas sta- 
tion at a low enough price so that the independent station cuts its 
price. The dealer who buys from that major supplier of branded 
gasoline begins to lose some gallonage. So the dealer of the major 
company goes to the major company ‘and says, “I am going to be sub- 
stantially ‘hurt unless you give me a price concession.’ ” That is put in 
writing. And the major supplier does give him a price concession. 

Now, under the good faith defense, that would be, generally speak- 
ing, legal under the Standard decision; wouldn’t it? 

Mr. Hansen. W ell, there is one element here. If you are going to 
give him the decreased price so that he can meet the exact price of 
his competitor, it could be a violation of the Sherman Act. 

Mr. Bouton-Smiru. I am assuming that there is no condition at- 
tached to the grant of the discount. 

Mr. Hansen. Well, in the Standard Oil case there was a lower offer 
by a competitor of the seller, where someone went to his customer. 
In your state of facts there is no one coming to this customer of Stand- 
ard Oil and saying, “Here, I will give you a lesser price,” and then he 
goes to Standard ‘and says, “You have got to meet the price, or I am 
going to buy from Shell.” 

Mr. Botron-Smirn. You are of the opinion that the good faith de- 
fense is a defense only at the primary level of competition ? 
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Mr. Hansen. That was the fact situation in Standard of Indiana. 

Mr. Bouton-Smiru. But you are of the opinion that it would not be 
a defense at the secondary level of competition ? 

Mr. Hansen. That is correct; at only the seller’s primary level of 
competition. 

Mr. Bouron-Smiru. Now, let’s pursue our example a little further 
and say, suppose a concession is granted without any condition as to 
what the dealer would have to charge at retail, and the dealer actu- 
ally does meet the price of the independent competitor. Suppose, how- 
ever, that the major supplier does not extend that discount to any of 
his other dealers. 

Mr. Hansen. I think it would be a violation of the Robinson-Pat- 
man Act, and he could not take advantage of that defense. 

Mr. Boutron-Smiru. On the ground that the good-faith defense is 
not a defense where the competition being met is competition between 
customers of the supplier ¢ 

Mr. Hansen. That is right. 

Mr. Botton-Smiru. So that you think that the existing law would 
be adequate to take care of that situation ? 

Mr. Hansen. Yes, sir; I do. 

Mr. Botron-Smiru. Is that established clearly so that all antitrust 
lawyers agree on that? 

Mr. Hansen. I don’t think you can get all antitrust lawyers to agree 
on anything; at least, that has been my experience. 

Mr. Bouton-Sarri. I mean, as much as they agree on anything, they 
agree on this. 

Mr. Hansen. I think that is the general interpretation of the cases. 

Mr. Boutron-Smiru. Now, I wonder, would there be any advantage 
in changing the language “substantially” to some other word—“un- 
duly,” or anything of that sort # 

Mr. Hansen. Then we just have to wait until we get a decision from 
the Supreme Court as to what ewe ” means. We have got some 
legislation using the word now, or at least there is an indication that 
they might use that word, and I Sewn: in the committee hering there 
were about four different opinions as to what it meant. 

Senator Keravuver. That was before the Banking and Currency 
Committee. You were in favor of using the word “substantially” 
‘ather than “unduly,” weren’t you ? 

Mr. Hansen. That is because we have got some indication of what 
that means legally. 

Senator Keravuver. But Senator Fulbright was very strongly in 
favor of “unduly,” and that is what happened. 

Mr. Bouron-Sairu. Sir, there has been some testimony to the effect 
that the proviso added by the Senate Judiciary Committee last year, 
I believe, that “nothing contained herein shall be construed to alter 
the law applicable to the absorption of freight or shipping charges” 
would not adequately take care of the problem of the businesses who 
are accustomed to absorb the freight charges. 

Is it your opinion that this proviso completely exempts the absorp- 
tion of freight charges from the application of S. 11,so0 that the od 
good faith- -meeting competition would remain as it is now, insofar a 
freight-rate absorption is concerned ? 
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Mr. Hansen. I think I understand your question. I don’t think 
that that language would help. 

Mr. Boiron-Srru. It is in the bill as it is now, and it says “nothing 
contained herein”—that means nothing contained in this bill 

Mr. Hansen. That is right. 

Mr. Bottron-Smiru. “Shall be construed to alter the law.” That 
is pretty clear, that it shall not be construed to change the present law. 

Mr. Hansen. Well, what is the present law ? 

Mr. Borron-Smiru. Whatever it is, with reference to freight rates 
it would not be changed by this law ; would it? 

Mr. Hansen. Well, if that is what it says, I assume that that is what 
it intends to mean. But you asked me if it would accomplish it. I 
don’t know whether it would accomplish it or not, because I suppose 
there is a difference of opinion as to what the law is. 

Mr. Bo.tton-Smiru. I have been somewhat confused as to some tes- 
timony that this bill would alter the law with reference to freight 
rates, in spite of that provision. 

Mr. Hansen. Unless you have the situation in mind, where a local 
competitor or seller goes to a dealer in the area and offers a price less 
than the man from whom he is purchasing it that has to send it out 
there, I assume that the person that has to bring it in by freight would 
have a right to meet the price of the local dealer, and thereby absorb 





the freight. 
Mr. Botron-Smirn. He can do that now ? 
Mr. Hansen. In my opinion, he can. 


Mr. Bouton-Situ. This bill wouldn’t change that, would it? 

Mr. Hansen. Well, it might, because you have got 2 or 3 fact situa- 
tions here: Would it tend to create a monopoly; would it substantially 
lessen competition; or would it only injure, destroy, or prevent com- 
petition? Well, it may injure some person. 

Mr. Bouron-Smirn. Those provisions wouldn’t be applicable to the 
absorption of freight rates, would they, by reason of this proviso? 

Mr. Hansen. But it stil] might injure some person. 

Mr. Bouron-Smirn. But that injury would be irrelevant if it were 
an absorption of freight rates. 

Mr. Hansen. I would have to think that one through; I don’t 
know whether it would or not. 

Mr. Bortron-Smiru. Now, the $64 question apparently has been: 
What is meant by “area of competition”? I wonder if you think the 
language “in any section of the country” helps to define what “area of 
competition” is; whether it makes it confined to a small area or whether 
it enlarges the scope of this bill. 

Mr. Hansen. That is the identical language, as I recall, that is in 
section 7 of the Clayton Act: “Any section of the country.” I can con- 
ceive of examples where it might certainly not be entirely local and yet 
be within the intent and purpose of the act. 

Mr. Botron-Smirn. The area of competition can extend, like drop- 
ping a pebble into a pool, through the whole lake ? 

Mr. Hansen. That is right. 

Mr. Botton-Smirn. Is there any language that would make clear 
that confining it to a reasonable area would be the intent of the bill? 
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Mr. Hansen. It would be very difficult. I don’t know what lan- 
guage you would use. 

Mr. Bouron-Smiru. If your staff can think up any, I am sure it 
would be very helpful to the Senator. I would appreciate it very 
much. 

Mr. Hansen. I will certainly give it some thought. 

Mr. Bouron-Smiru. Thank you. 

Senator Kerauver. Judge Hansen, we haven’t asked you whether 
you have studied and are in a position to express an opinion about 
S. 1211. 

Mr. Hansen. I think that is the bill that I saw this morning for 
the first time. 

Senator Kerauver. That is the so-called Capehart bill. 

Mr. Hansen. But I think the same principles would be applicable 
there, and we would be opposed to that, just as we are opposed to S. 11. 

Senator Kerauver. If there is nothing else, we thank you very much. 

Senator Dirksen. Judge, just one bit of clarification, following Mr. 
Bolton-Smith’s interrogation. 

When we wrote the Bacon-Davis Act, of course, we used such words 
as “area,” and then after a time the Secretary of Labor had to deter- 
mine what an area was. That area seemed to get larger and larger, 
until it seemed to encompass all the United States of America, with 
respect to designated wages in a given occupation or given industry. 

Mr. Hansen. It is the increased rapidity of transportation, I sup- 
pose. 

Senator Dirksen. With respect to freight absorption, if that went 
to court, and the court said: “Well, this is just another fancy semantic 
name for a reduction in price,” we would be there, wouldn’t we ? 

Mr. Botron-Smitu. One supplementary question : 

The area would be related to the location of dealers who would be 
squeezed by a reduction in the retail price when they had to pay the 
same price themselves, whereas one other customer did get a price con- 
cession from the supplier ? 

Mr. Hansen. I wish it was that easy. I get letters, at least one a 
month, from people that claim they are affected by activities in the 
cities many, many miles away from there, where at first glance it would 
seem impossible that they would be included within the area, and yet 
they honestly feel that they are, and it is a very difficult question. 

Senator Dirksen. Thank you, Judge. 

Senator Kerauver. Thank you very much, Judge Hansen. 

Mr. H. L. Strobel is here from California, and since he has come so 
far, we will hear his statement now. 

I understand your statement is fairly brief, Mr. Strobel. 

Senator Drrxsen. Mr. Strobel, how long is your statement ? 

Mr. Srrosen. It is very short. 

Senator Dirksen. You could read it almost as fast as you could 
interpret it ? 

Mr. Srroset. I think so. 

Senator Dirksen. Two pages? 

Mr. Stroner. Less than two pages. 

Senator Krravver. All right. Would you proceed, Mr. Strobel. 
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STATEMENT OF H. L. STROBEL, SECRETARY-TREASURER, ASSO- 
CIATED FARMERS OF CALIFORNIA, INC., SAN FRANCISCO, CALIF. 


Mr. Srrozet. Mr. Chairman and gentlemen of the committee: 

My name is Hank Strobel. Iam a farmer from Santa Clara County 
and have no source of income other than my farm operations. I am 
secretary-treasurer of the Associated Farmers of California, Inc., 
on a volunteer, no-salary basis. Our association of approximately 
17,000 California farmers is a nonprofit organization. 

I appreciate very much the opportunity to appear before this com- 
mittee to discuss briefly some of the reasons why our organization is 
opposed to the passage of Senate bill 11. 

We believe that the passage of this bill would stifle and kill off, 
rather than promote competition as it is presumed to do. The-.pro- 
tection and welfare of the buying public depends to a large extent 
upon the ability of manufacturers and producers to find new and 
more economical means of producing and distributing the necessities 
of our everyday life. 

Our idea of competition is that when such an instance happens and 
a lower price for such article is introduced, other manufacturers should 
have the right to meet this competition on any basis, wherever found, 
and at any point where it is necessary. It would seem that this is 
the only way the ever-increasing spiral of higher prices can be stopped 
and a downward trend developed. 

I would like to cite as an instance where this legislation might be 
harmful the case of a dealer who had furnished machinery and equip- 
ment over a long period of years to a certain individual. We will say 
this individual has been purchasing a given type of tractor. A new 
dealer, or a competitive dealer, offers this individual a similar tractor 
at a considerable savings. The individual approaches his dealer and 
lays the proposition before him. 

If the deal meets this particular competition under this legisla- 
tion, we believe that he would be in violation of the law unless he 
reduced the price of the tractor in question throughout his entire ter- 
ritory. If the manufacturer of the tractor gave the dealer specific 
help in meeting this particular type of competition he would also be 
guilty under this act unless he reduced the price of the same tractor 
throughout his entire sales territory. 

Of course, this would be a very desirable objective in promotin 
lower prices, but it should only come about in an orderly manner all 
because of the competition as it developed through his area rather than 
all at once and by compulsion of this legislation. 

We believe that the best interest of our country has always been 
served by the promotion of private enterprise and that to place our 
economy in a straitjacket by legislation of this kind would be harmful 
rather than beneficial to the people of our country. 

Senator Dirksen (presiding). Mr. Strobel, that is very short, and 
very much to the point. I think your statement speaks for itself, and 
I have no questions. 

Mr. Drxon. Just one question. 

Mr. Strobel, referring to page 2 of your statement, if I understand 
it, next to the last paragraph, you say: 


Of course, this would— 
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and you are referring to the reduction in price— 
this would be a very desirable objective in promoting lower prices. 


If I understand you correctly, you like the objective you just ob- 
ject to the fact that it is being brought about by legislation; is that it? 

Mr. Srropet. That is right. 

I think I make myself very clear there. We want lower prices; in 
fact, if the farmers are going to stay in existence, we have got to 
have lower prices, and I guess it goes right on through our economy, 
And certainly, we want those prices to come about in an orderly man- 
ner. We don’t want this manufacturer or that manufacturer or this 
individual or that individual penalized. Still we don’t think that a 
dealer who has been, we will say, supplying me with machinery over 
a long period of years (which happens to be my individual ¢ ase) and 
say I have been offered this lower price, we think he should have the 
opportunity to retain my business. He shouldn’t be forced to lose my 
business which he has enjoyed over a long period of time because some- 
one else new in the field, or someone trying to buy my particular busi- 
ness, makes this offer and he can’t meet it. 

Mr, Dixon. Then you favor the purpose of the bill, you just don’t 
like the compulsion in it ? 

Mr. Srroven.. Yes. 

I think this should come about without legislation. I guess it is 
working that way. I think that is what our competition means, it 
develops, and it doesn’t need this type of legislation to protect it. 

I think the individuals can handle their own cases, and if they don’t 
have this type of legislation to restrict them in meeting this compe- 
tition, then they can meet it. 

Mr. Dixon. Thatisall. Thank you. 

Senator Dirksen. Mr. Triggs, you are still here ¢ 

Mr. Trices. Yes, sir. 

Senator Dirksen. You are located here in Washington ? 

Mr. Triaes. That is right. 

Senator Dirksen. Could you appear tomorrow morning ? 

Mr. Trices. Yes, sir. 

Senator Dirksen. Rather than hasten through your statement, since 
we have an engagement at 12:30, I suggest that you come tomorrow 
morning in room 224. 

(Whereupon, at 12:25 p. m., the subcommittee recessed, to reconvene 
at 10 a. m., Friday, March 29, 1957, in room 224, Senate Office 
Building. ) 
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FRIDAY, MARCH 29, 1957 


Unirep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNnopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
224, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (presiding), O’Mahoney, Wiley, and 
Dirksen. 

Also present: Paul Rand Dixon, cocounsel and staff director; Dr. 
John M. Blair, chief economist; Philip Layton, attorney; Peter N. 
Chumbris, counsel for the minority ; and Carlile Bolton-Smith, counsel 
to Senator Wiley. 

Senator Kerauver. The committee will come to order. 

The first witness this morning is Mr. Matt Triggs of the American 
Farm Bureau Federation, Washington, D. C. 

Mr. Triggs, we are glad to have you here. 

Mr. Trices. Thank you, Senator. 

Senator Krrauver. I see that you have a statement. It does not 
look as though it is too long. 

Mr. Trices. I think it is comparatively short. 

Senator Witry. They are long in membership in comparison with 
the other farm organizations. 

Senator Krrauver. First, Mr. Triggs, tell us what your position is 
with the American Farm Bureau Federation. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION, WASHINGTON, D. C. 


Mr. Triees. I am assistant legislative director for the American 
Farm Bureau Federation, with offices located in Washington. 

Senator Kerauver. Who is the president of the American Farm 
Bureau Federation ? 

Mr. Triaes. Charles Shuman, of Illinois, whose offices are in 
Chicago. 

Senator Kerauver. You maintain an office here in Washington ? 

Mr. Trices. This is our legislative office here ; yes. 

Senator Krrauver. You are the assistant legislative director ? 

Mr. Tricas. Yes, sir. 

Senator Krerauver. Who is the legislative director ? 

Mr. Trices. Jack Lynn. 

Senator Krravver. All right, Mr. Triggs; you may proceed. 

Mr. Triegs. Thank you. 
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The opportunity of presenting the views of the American Farm 
Bureau Federation to this committee on the question—should the 

ood faith meeting of a competitive price constitute a complete de- 
See against a charge of price discrimination—is appreciated. 

In common with the great majority of the people of the United 
States, the American Farm Bureau Federation supports the basic 
tenets of our antitrust legislation and believes that vigorous competi- 
tion is a keystone of our economic system. At our most recent annual 
meeting the official voting delegates representing the member State 
farm bureaus reaffirmed this policy in these words: 

Competition is a basic element in the spirit, the drive, the dynamic growth, 
the efficiency, and the adaptability of the American society. 

We doubt there is any significant disagreement with this general 
principle. The nub of the issue before the committee is: Would the 
enactment of S. 11 strengthen or weaken the competitive concept ? 

On balance, it is our view that the arguments against the enact- 
ment of S. 11 substantially outweigh those favoring such enactment. 

In part, our views in this connection are based upon a long-stand- 
ing interest in the development of farm supply cooperatives. 

Many of our State farm bureaus have affiliated farm supply co- 
operatives engaged in the distribution of petroleum products, ferti- 
lizers, insecticides, seeds, and less frequently, farm machinery and 
feed, to farmers within the respective States. 

It is their experience that successful merchandising of these prod- 
ucts sometimes necessitates the adjustment of prices from time to time 
and from area to area to meet competitive conditions. 

If a cooperative, or other distributor, is not permitted to adjust its 
prices in a particular area to meet competitive prices, to maintain its 
marketing position in such area, and to effectively serve its customers, 
in many instances it might as well close up shop and liquidate its 
investment in such area. 

In many instances the cooperative farm supply setup consists of a 
statewide purchasing organization with independent but affiliated 
local distribution cooperatives at the county level. If the statewide 
cooperative is not permitted to furnish supplies to the local distrib- 
uting cooperatives at competitive prices—then the local distributing 
cooperative must either go out of business or seek to purchase its sup- 
plies elsewhere. 

A local distributing cooperative commonly is a part owner of the 
statewide purchasing cooperative and for that reason would prefer 
to purchase its supplies from the statewide cooperative. But, it can- 
not afford to do so if it cannot be provided supplies at prices at 
which they may be sold in competition with other sellers. 

Any legislation that would disturb this relationship between state- 
wide cooperatives and local cooperatives would tend to break up and 
disorganize the whole cooperative farm supply marketing setup. 

The arrangement we have been discussing is typical of Farm Bu- 
reau supply distribution—but non-Farm Bureau cooperatives would 
be faced with similar problems. 

We do not propose to represent other forms of farm supply distri- 
bution. We suppose they would have similar problems. But we are 
concerned with respect to the effect that the restrictions imposed by 
S. 11 would have upon prices charged farmers by such distributors. 
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If a distributor can only reduce his price in an area to meet com- 
petition at the risk of an action by the Federal Trade Commission 
or a treble damage suit by a competitor, this will interpose a sub- 
stantial obstacle to price reductions. 

At the present time a concern may lower its price in a particular 
area or to particular customers, without changing its price in other 
areas with confidence that it is within the law and has a complete 
defense against a charge of price discrimination—provided such price 
reductions are made and can be demonstrated to be made in good faith 
to meet a competitor’s price. 

But, if S. 11 should be enacted a seller could not so proceed in con- 
fidence—because he might be called upon to defend himself in an 
action brought by the Federal Trade Commission and to demonstrate 
that such price reduction did not substantially lessen competition or 
tend to create a monopoly or, alternatively, to protect himself against 
treble damage suits by competitors or other customers. Price reduc- 
tions would be made only at peril of uncertain consequences. 

It is quite true that in many instances, such good faith price reduc- 
tions to meet competition could—perhaps—be demonstrated not to 
substantially lessen competition or to tend to create a monopoly. How- 
ever, it seems probable that the interpretation of this phrase would 
provide employment for attorneys and the courts for many years, 
and at least until the exact interpretation had been clarified, sellers 
would tend to reduce prices selectively only with reluctance and in 
many instances would decide against such action. 

We have also noted a common tendency to consider injury to a com- 
petitor as equivalent to injury to competition. Since somebody is in- 
jured in any price reduction, the confusion between these two concepts 
would further tend to complicate and obscure the legal situation. 

The practical effect would be that a substantial obstacle to price 
reductions would be created. Consumers, including farmers, would 
be the chief sufferers. 

Thus, although some competitors might be benefited by this devel- 
opment, this benefit would be purchased at a price, and the price 
would be paid by consumers. 

A subsidiary effect of the prohibition of meeting competitive prices 
would be that the number of concerns who would be able to sell in a 
particular area would often be substantially reduced. In some in- 
stances local monopolies would be created. Competition in any mar- 
ket and for any product is more vigorous, with corresponding benefit 
to consumers, in the presence of a comparatively large number of 
sellers. ‘The interest of consumers is furthered by the greatest possi- 
ble number of sellers competing for their business. 

The Robinson-Patman Act as it now stands provides a substan- 
tial degree of protection against selective price cutting which has as 
its objective or its effect the elimination of competition. 

The record of the hearings on this issue seems to indicate that many 
consider this issue to be a conflict between the interests of “big busi- 
ness” and “small business,” with a substantial percentage of the latter 
group favoring the enactment of S. 11. We hold no brief for big 
business, as indicated in the following quotation from our policy on 
monopoly : 


Though individual enterprise is still vital in America, the corporate form of 
commercial organization is one of the key factors which has contributed to the 
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unmatched productive capacity and efficiency of the American industrial sys- 
tem. Many economie functions can be performed most efficiently by large cor- 
porate organizations. However, the domination of an industry by a few corpo- 
rations can reach a point that is unnecessary for optimum efficiency and incon- 
sistent with the principles of a competitive economy. 

Whatever the impact of S. 11 may be on “big business,” its impact 
upon “small business” would, in our view, and for the reasons set 
forth above, be harmful. As a representative of one segment of the 
small business community, it is our belief that the welfare of this 
segment would be adversely affected if S. 11 were to be enacted. 
And as a representative of a substantial segment of the consumers of 
farm production supplies as well as consumption items, we believe 
that the net result of the enactment of S. 11 would be to reduce com- 
petition and increase prices. 

The opportunity of presenting our views to the committee is sin- 
cerely appreciated. 

Senator Kerauver. Thank you very much, Mr. Triggs. 

How long have you been in this position with the American Farm 
Bureau Federation, Mr. Triggs ? 

Mr. Trices. A little over 6 years, sir. 

Senator Kerauver. Do you practice law generally here in Wash- 
ington ¢ 

Mr. Trices. No. Iam not a lawyer, sir. 

Senator Kerauver. You are not a lawyer ? 

Mr. Trices. No, sir. 

Senator Kerauver. You prepared this statement, and it sounds like 
a lawyers statement, so I thought you were a lawyer. 

Mr. Trices. No, sir; I am not. 

Senator Kerauver. You must know these legal terms, so you wrote 
the statement 

Mr. Trices. Well, needless to say, we had to do some studying 
before presenting the matter to the board, and before preparing the 
statement. 

Senator Kerauver. Mr. Triggs, have the voting representatives of 
the Farm Bureau passed specifically upon S. 11? 

Mr. Triees. No, sir. 

I would comment further in this connection, that the policy I am 
presenting is not one which was approved at an annual meeting of the 
Farm Bureau Federation, it is a policy approved by our board of 
directors at an occasion of a recent meeting. We simply did not 
anticipate this problem coming up at our annual meeting, and there- 
fore it was not dealt with, 

Senator Kerauver. You had your annual meeting here about 

Mr. Trices. Last December. 

Senator Kerauver. In December. I had a copy of the resolutions 
approved, and I found nothing about S. 11 in them. 

Mr. Tricas. That is quite correct. 

Senator Krravuver. So the only thing that was voted on by the 








official delegates was that part which was set forth on page 1: 


Competition is a basic element in the spirit, the drive, the dynamic growth, 
the efficiency, and the adaptability of the American society. 
. Mr, Triees. Correct, sir. 
That is not all the policy, but that is the pertinent part. 
Senator Keravuver. That is the pertinent part ? 
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Mr. Triees. Yes, sir. 

Senator Kerauver. Who told you that S. 11 was contradictory to 
that policy ? 

Mr. Triccs. Well, no one has told us, sir. This matter was debated 
in considerable length at a very recent meeting of our board of di- 
rectors. It is not a new issue to them. It has come up over the years 
and they have discussed it from time to time. Heretofore they have 
never adopted a policy. There did not seem to be at the time any need 
for it because it was the general belief that legislation was not going 
to be enacted. 

I think the situation of the House approving the bill last year— 
we did not anticipate that they were going to. 

Senator Krrauver. To me, this statement of your voting dele- 
gates sounds like a very strong recommendation for 8. 11, 

Mr. Trices. Well, of course, it is a rather general statement of 
policy, and the interpretation of our policy is ‘the responsibility of 
the board of directors. 

Senator Kerauver. In a general statement like this, you could take 
it either way, couldn’t you ? - 

Mr. Triacs. Quite possibly sO. 

If our board felt that S. 11 helped competition and furthered the 
competitive concept, they could have supported it. They reached the 
contrary conclusion. 

Serstor Krravver. Are you in favor of the good faith defense, even 
though it substantially lessens competition or tends to create a 
monopoly ! ¢ 

Mr. Trices. Yes; that is the purport of our testimony. 

Senator Kerauver. In other words, no matter how many people it 
puts out of business, no matter what monopoly it may create, you are 
in favor of m: Lintaining the good faith defense ? 

Mr. Tricas. Of course, you have stated the question in a way that 
perhaps is not the real question involved. I think this question of 
hurting competition is a question that is exceedingly broad because 
some competition is hurt in connection with any and every price 
reduction. 

Senator Kerauver. My question is: Are you in favor of allowing 
discriminations made in good faith to meet competition even though 
they may substantially lessen competition or tend to create a 
monopoly ? 

Mr. Tricas. The answer is “Yes.” That is the purport of our testi- 
mony. Other remedies are available against ateneey, 

Senator Krrauver. So you would allow a reduced price to one per- 
son or one firm, even though the price may undercut competitors to 
the extent that it would create a monopoly ¢ 

Mr. Trices. Well, create a monopoly 

Senator Krerauver. Or tend to create a monopoly ? 

Mr. Tricas. I think we are more concerned with the question of 
substantially lessening competition. 

Senator Krrauver. Will you answer that question ? 

Mr. Triaes. If it were just a question of creating monopoly, I think 
that would be another issue that we did not consider, because—— 

Senator Keravuver. Let’s take your first part. 

Are you in favor of allowing a discrimination to one firm where the 
result is to substantially lessen competition ? 

91068—57—pt. 2——10 
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Mr. Triaas. Let’s see if I understood your question. 

Senator Kerrauver. Among competing merchants or business 
people. 

r. Trices. If I understand your question, we are in favor of per- 
mitting a price reduction to meet a competitive price. 

Senator Kerauver. Even though it may substantially lessen com- 
petition ? 

Mr. Triees. Even though it may substantially lessen competition, 
as the term has been interpr reted. 

Senator Kerauver. I am very surprised. 

Mr. Cuumeris. Mr. Chairman, I think that this point has been 
raised several times. If the facts were related to the witness, maybe 
he could understand your question clearly—that it isn’t the seller that 
is doing the damage; it is his competitor who offers that lower price 
to his customers. Whether the seller meets that price or not, the dam- 
age has already been done by that offer of a lower price. 

The Supreme Court has so stated in the Indiana case, and Senator 
Dirksen repeated it yesterday, and I did 3 or 4 days ago, in which the 
Supreme Court takes cognizance, and it says: 

In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under 2 (b), we find no reason to destroy that defense indirectly 
merely because it also appears that the beneficiaries of the seller’s price reduc- 


tion may derive a competitive advantage from them or may, in a natural course 
of events, reduce their own resale prices to their competitors. 


It continues on: 


Likewise, it must have been obvious to Congress that any price reduction initi- 
ated by a seller’s competitor would, if not be met by the seller, affect competi- 
tion at the beneficiary’s level or among the beneficiary’s customers just as much 
as if those reductions had been met by the seller. 

Senator Kerauver. I am familiar with the Supreme Court deci- 
sion, but this man is not a lawyer, and I am asking him about the 
practical effects. 

Mr. Triggs, suppose you have several American Farm Bureau coop- 
eratives in a county and somebody comes in and offers one of your 
cooperatives a lower price. You would be in favor of meeting that 
lower price even though it would run the other two cooperatives ‘out of 
business ? 

Mr. Trices. The hypothetical situation 

Senator Keravuver. That is pretty clear. 

Mr. Triees. Situation that you set forth would not be typical, be- 
cause a typical situation is that there is only one cooperative farmer 
supply company in a county or area. 

But let’s say that one was not a cooperative and it lowers its price, 
that is, the seller to that supply company lowered its price. Yes: 
we would feel that the cooperative supplier should have an equal 
opportunity to lower its price to meet competition and to preserve its 
marketing position in the area. 

Senator Krrauver. What makes you think you could not do that? 

Mr. Triees. Well, if S. 11 were approved ‘and a complaint were 
filed, or a case were filed, charging injury to a competitor or to another 
customer because of the impact. upon another competitor or a cus- 
tomer, it seems that they gona be guilty if S. 11 were approved. 
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Senator Keravver. Mr. Triggs, let’s take my home county, Monroe 
County, Tenn. Ordinarily in a county you have one American Farm 
Bureau cooperative; is that the situation ? 

Mr. Triaes. Often, yes. I am not sure that this is true in Tennes- 
see, but it probably is. 

Senator Krrauver. Somebody lowers a price to one of the compet- 
ing dealers, and you lower your price to that Farm Bureau cooperative 
in my home county—there is no objection to that. Supposing you 
had 2 or 3 in that county, you would not want to lower the price to 
one if they were also in competition with this other dealer, would 
you, unless you lowered it to the others? 

Mr. Trices. Speaking of a cooperative statewide that is servicing 
several local cooperatives, no, sir. The last thing that a cooperative 
farm supply company wants to do, on a statewide basis, is to have a 
rariance in its prices to local distributing cooperatives because this 
immediately raises internal problems. 

Senator Krerauver. I think that what you had in mind is that you 
have a statewide organization, and you seem to think that if you 
lower the price to 2 or 3 cooperatives in a county to meet the lower 
price in that county of some other supplier, you would have to lower 
it all over the State. Is that what you have in mind? 

Mr. Triaes. Unless we are permitted to lower the price to meet com- 
petition; yes, sir. 

Senator Kerauver. You are wrong about that, Mr. Triggs. All this 
calls for you to do is to lower the price to the competitors of the dealer 
who is receiving a discriminatory price, where they are actually com- 
peting with that dealer. And all it wants you to do is not just lower it 
to one, but to lower it to the others who are actually competing with 
that dealer, and only to those if they are so badly affected that to do 
otherwise would substantially lessen competition or create a monopoly. 

What do you see wrong with that? 

Mr. Trices. Well, because this terminology of “substantially lessen 
competition” seems to be very much confused with the idea that any 
reduction in price hurts a competitor. If this is so—and the courts 
have confused these two issues—then a reduction in the price that hurts 
a competitor would be subject to a damage suit, treble damage suit, 
by a competitor who felt he had been hurt. 

Senator Kerauver. Specifically, in the law, if it just hurts one com- 
petitor, that is not within the purview of S. 11. S. 11 only applies 
where you substantially lessen competition or create a monopoly, and 
that is distinguished from injury to just one individual competitor. 

Let me get it clear. If you have 3 or 4 cooperatives in competition 
with one another in a county, and you lowered prices to one, you would 
have no objection to lowering the prices to the other 2 in the county, 
would you? 

Mr. Trices. No, sir. In fact, it raises a very serious question for a 
cooperative, statewide cooperative, if it is going to have different 
prices to local cooperatives. And it rarely does so, but once in a while 
it reaches a situation where it has to do so in order to preserve its 
competitive situation in an area. 

Senator Krrauver. There is no objection to doing that. Suppose 
you have cooperative A, B, and C in Monroe County, Tenn., and they 
are in competition with dealer X. Somebody offers dealer X a lower 
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price, so you then lower prices to your cooperative A. You would not 
think that would be fair, not to lower it to B and C, if they were also 
in competition with X, would you ? 

Mr. Trices. If B and C were competitive in the same area, a co- 
operative would follow the practice of lowering its prices to B and C 
as well as A. But it would not necessarily lower its prices to dis- 
tributing cooperatives in adjoining counties. 

Senator Krrauver. We are only talking about those that are com- 
petitive with X. We are not talking about somebody else somewhere 
else who is not competitive with X or who is not substantially affected 
by the discrimination. 

Senator Wiley ? 

Senator Wixey. I want to say, sir, while you are not a lawyer, your 
statement reflects the attitude of a great many people who testified, 
and agree with your conclusion. 

There is one conclusion here that you close with, where you said: 

* * * we believe that the net result of the enactment of 8. 11 would be to 
reduce competition and increase prices. 

You feel that that statement is correct, do you ? 

Mr. Triees. It would not always be correct, but in many cases we 
feel it would be correct. 

Senator Wirey. Have you had the advice of many lawyers in rela- 
tion to this matter ? 

Mr. Trices. No,sir. No; this isa reflection—— 

Senator Wirey. Of course, it is a legal question, that is why we are 
having hearings before this committee. We have had the advice of 
lawyers on the subject, and even the Federal Trade Commission itself 
disagrees as to the effect of this bill. I did not know but what, per- 
haps, you have a lawyer, and that you might make a contribution by 
talking to him and seeing if he has any suggestions as to how to clarify 
this matter so the remedy would not be worse than the disease. 

Mr. Triees. Of course, Senator, it is a legal matter, but it is also a 
marketing matter, and we do have many specialists in marketing. 

Senator Wirey. I appreciate that. 

Mr. Triees. And it is their views as to how this would affect the 
marketing situation, that is, in large measure, the basis upon which 
our policy is based. 

Senator Witry. Your view is, as I say, sustained by many witnesses 
that have appeared before the committee. It is our business to see 
if there is any remedy for what appears in certain places to be some- 
thing that needs to be remedied. 

Mr. Trracs. Yes, sir. 

Senator Winey. On the other hand, we want to make sure that we 
do not add more confusion to the situation than there is. So that is 
why I made that suggestion about a lawyer. If you have one—I pre- 
sume the Farm Bureau has retained counsel ? 

vet Triaes. We have a number of lawyers, although, as I under- 
stanc 





Senator Witry. If you have to retain counsel, why don’t you make 
them work ? 

Mr. Triaes. I think they do work, sir. 

Of — this is a subject that relatively few lawyers are specifically 
trained In. 
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Senator Witey. Oh, no. No; this involves several statutes on the 
books now, including the one we are trying to amend, the Robinson- 
Patman Act, and all these things were involved, as the discussion 
shows. But I just make that suggestion because we keep on getting 
testimony on both sides and it is relatively the same. So I trust my 
suggestion is not out of order. 

Mr. Trices. Yes, sir. Thank you, sir. I will see what we can do 
in this connection. 

Senator Witry. That is all, Mr. Chairman. 

Senator Krerauver. Mr. Dixon, do you want to ask any questions? 

Mr. Dixon. I would like to make just one observation. Senator 
Wiley, I think the witness presupposes that his cooperative operation 
within the State would be in commerce, which I very seriously doubt, 
sir. 

Senator Witey. I think that is a very good point, but on the other 
hand, some of these cooperatives are interstate in their operation and 
business. 

Can you tell me what the attitude of the other two farm organi- 
zations is? You know, I am a member of the Grange. Do you know 
whether the Grange has taken any attitude or not? I might be seri- 
ously affected if I “knew. [ Laughter. ] 

Mr. Trices. I am advised that the Grange has a position the same 
as ours. 

Senator Witey. What about the Farmers Union? 

Mr. Triccs. The Farmers Union is on the other side of the issue. 

Senator WiLey. You mean you farm organizations cannot get to- 
gether after all these years, either? 

Mr. Trices. This sometimes happens, Senator. 

Senator Witry. You are no different from lawyers, Congressmen 
and Senators and businessmen and everybody else. ' 

Mr. Dixon. Senator Wiley, might I state that the Grange was 
invited to either submit a statement or appear and testify, and they 
have not, as yet, even answered it. That has been some time ago. 

Senator Kerauver. Maybe we will hear from them. 

Mr. Triegs. I think they have just crystallized their policy. 

Senator Krerauver. Mr. Chumbris? 

Mr. Cuumprts. I have no questions. 

Senator Krravuver. Let me ask you this, Mr. Triggs. I do not 
know exactly how you operate, but don’t you have a number of little 
fertilizer cooperatives around 

Mr. Trices. A great many, sir. 

Senator Kerauver. Where you manufacture fertilizer? 

Mr. Triaas. Yes, sir. They would not be small cooperatives, 
though; the ones engaged in the manufacture of fertilizer would be 
pretty good- -sized cooperatives. 

Senator Kerauver. You mean the mixing operations, and so forth. 

Mr. Triaes. Yes, sir. 

Senator Krrauver. How many would you have in Tennessee, do 
youknow? Or let’s take Illinois. 

Mr. Trices. Well, in Illinois they would have one statewide co- 
operative, mixing cooperative. Now, they might have more than 
1 plant, but there is only, so far as the Farm Bureau supply situa- 
tion is concerned, only 1 statewide cooperative engaged in the manu- 
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facture of fertilizer. And they have some 100 local distributing co- 
operatives that they supply fertilizer to. 

Senator Kerauver. What big fertilizer companies is this Illinois 
firm in competition with ? 

Mr. Trices. I do not know the exact ones, but the fertilizer busi- 
ness is very competitive. 

Senator Witey. I will say. 

Mr. Triees. And there are a large number of concerns in it, much 
more so than there was 20 years ago. And I suspect that since Ili- 
nois is such a good market for fertilizer, that there are probably most 
of them in there. 

Senator Kerauver. Some of them are big companies, too, aren’t 
they ? 

Mr. Trices. Yes, generally speaking, they are. 

Senator Keravuver. Where is your fertilizer mixing plant, in Illi- 
nois ¢ 

Mr. Trices. I donot know, I am sorry, sir. 

Senator Krravuver. Let’s suppose it isin Peoria. Suppose you were 
selling fertilizer at $60 a ton—I do not know what it sells for—and 
selling it to an area around Peoria from your plant there, and some 
big firm with a nationwide interest came in and also had a plant there 
and lowered its price to $40 and claimed he was meeting some kind of 
general competition. 

Do you think he should be permitted—just in that area—to do so 
to the point that he would destroy you? 

Mr. Trieas. If this company came in and produced fertilizer and 
distributed it on a nondiscriminatory basis, that is, its general pric- 
ing program is nondiscriminatory, I do not see how we could have 
any objection to vigorous competition. 

enator Krrauver. That is not what I said. I said he just re- 
duced it to $40 in that area where you did business and kept it up to 
$60 in the other areas. He claimed that in Peoria he was meeting 
some kind of general competition. 

Mr. Triaes. If this were an honest meeting of competition, and he 
was in good faith meeting competition, perhaps all competition, we 
would see no objection to that. Of course, if he reduced the price from 
$60 to $40, he would not be meeting our competition. He would have, 
in that case it would seem, a discriminatory pricing pattern. 

Senator Krrauver. To ever put S. 11 into effect there must be a 
discriminatory price. 

Mr. Triees. Correct. 

Senator Kerauver. So you would be willing to let him go on and 
put you out of business, then ? 

Mr. Trices. We do not have experience of this kind, that would 
warrant us believing that our cooperative distribution is in any danger. 

Senator Krerauver. Mr. Triggs, has the Federal Trade Commis- 
sion ever brought a Robinson-Patman Act against the cooperative ? 

Mr. Tries. I do not know that the Federal Trade Commission has. 
There have been Department of Justice actions against cooperatives— 
yes, there have been Federal Trade actions against cooperatives too. 

Senator Kreravuver. I know, but I mean, under section 2 (a) of the 
Robinson-Patman Act, because of price discrimination. 

Mr. Trices. No, not that I know of. 
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Senator Kerauver. Well, then, aren’t you imagining things? After 
all, this act was passed in 1936, and the Supreme Court decision in 
the Standard Oil case did not come along until 1951. No case was 
ever brought, as far as you know, and my people here who are 
familiar with it confirm that, so aren’t you seeing imaginary dangers? 

Mr. Trices, Well, I have’ read the statement by many witnesses— 
I think it is correct—the views of many people, that the Standard Oil 
decision merely affirmed what they had assumed the law to be—not 
the Federal Trade Commission, but the industry generally. 

Senator Kerravuver. But, the Federal Trade Commission thought 
the law to be otherwise. No suit was ever brought against coopera- 
tives ? 

Mr. Tricas. I do not recall any suit ever being brought against 
cooperatives. 

Senator Keravuver. Isn’t it unlikely, Mr. Triggs, that a coopera- 
tive is going to reduce its prices in a discriminatory manner to the 
extent that it is going to substantially lessen competition and create 
a monopoly? Aren’t you fellows out there serving your farmers? 

Mr. Triaes. I would say that it is the last thing ‘that a cooperative 
wishes to do. It wishes to have a statewide price, the same price to 
all its local cooperatives. 

Senator Krrauver. That is what I thought. 

Thank you very much, Mr. Triggs. 

Mr. Watson Rogers is our next witness. Mr. Rogers has a state- 
ment. 

Mr. Rogers, you are the president of the National Food Brokers 
Association with headquarters in Washington ? 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL FOOD 
BROKERS ASSOCIATION, WASHINGTON, D. C. 


Mr. Rogers. That is right, Mr. Chairman. 

Senator Krrauver. How long have you been president ? 

Mr. Rogers. Eleven years. 

Senator Kerauver. The National Food Brokers Association does 
business all over the United States ? 

Mr. Roecers. That is right. 

Senator Kreravuver. Can you tell us how many members your asso- 
ciation has? 

Mr. Rogers. Yes. 

Senators and members of the committee, before that I would like 
to say to you that—of course, I have heard quite a bit of testimony 
on this bill from the oil people and others—I just want to remind 
you that 

Senator Keravuver. Yes, I do not think anyone can say we have only 
put proponents on. { Laughter. | 

Mr. Rogers. But please remember that 25 percent of our economy, 
25 percent of the people in this Nation, produce and process and 
distribute our food supplies. So I just do not want you to forget us 
little grocery boys when you are considering this important matter, 
and I am sure you won't. 

First of all, I would like to tell you that 34 years ago I started in the 
grocery business down in Oklahoma, and I have been in it continually 
ever since. 
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January 1, 1926, over 31 years ago, I started out as a grocery sales- 
man, and that is when I first learned of the damaging effect of price 
discriminations. 

I was with a wholesale jobber, a grocery jobber, in Oklahoma City 
for 13 years and 1 month. Following that I was secretary-manager 
of the Oklahoma Retail Grocers Association; started the Oklahoma 
Food Journal; and was its editor until I left them to come with the 
National Food Brokers Association in December 1943. 

And as I have told you, I have served as their president since 1946. 

Our members handle the majority of the processed food sales of this 
Nation. Our customers are the very smallest distributors to the very 
largest. The people whom we sell for are the very smallest processors 
of this Nation to the very largest. And I might say many of our 
finest principals we sell for are farm cooperatives, the biggest and 
finest in the Nation, and many of our customers are cooperatives ; and 
I would like to discuss that in a minute, if I may. 

First of all, I would like to say this: If this bill did anything near 
what the opponents come in here and claim, we would vigorously 
oppose it. The people we sell for must have the right to cut prices; 
they must have the right to meet competition; they must have the 
right to sell on the competitive basis, and we do that every day in the 
year. 

Our people, who are in touch with this network of thousands of 
food processors, call them on the phone practically every day and 
say, “We have a competitive condition here in my market. Do you 
want to meet it ?” 

It is up to the manufacturer to decide if he meets that, and that goes 
on. And we must have that right, and we know this bill will give 
us this right when it is enacted, and that is why we are so much in 
favor of it. 

Now, farm cooperatives were mentioned here just now. Did I un- 
derstand Mr. Triggs to say that it was somewhat in behalf of those 
marketing cooperatives that he was speaking here today? 

Senator Keravver. Is Mr. Triggs still here ? 

Mr. Rocers. If he did, I would like to remind him that the National 
Council of Farmers Co-ops are heartily in favor of this bill. Every 
farm co-op that I know of in America, and the marketing co-ops are 
likewise strongly in favor of this bill. I am talking about people like 
Diamond Walnuts, who have 1,100 farmers; Sunsweet Prunes, who 
have 5,000 farmers; Sun-Maid Raisins; Ocean Spray Cranberry 
Sauce, and on down the line. You will find some of the finest people 
in the country, and I do not know of a single one that is opposed to 
this bill. 

While I am on that subject, I would like to mention this, and I 
want to get on the grocery business in just a minuate, but I want to 
mention one other thing: your discussion here about the purchasing 
co-ops. 

If you do not eliminate price discrimination, I cannot see where 
there would be any need for a purchasing co-op in this country, be- 
cause the big outfits like Sears, Roebuck, and Montgomery Ward, who 
have tremendous purchasing power, can purchase their goods on such 
a low basis that no matter if the co-op sold it at cost, they still could 
not compete with it. 
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And, so _ me, I cannot see why every co-op in the Nation isn’t, 
and as far as I know they are, for this bill. I am very surprised that 
a man would come in here from the mighty Farm Bureau and say 
that they would not mind seeing small business destroyed, as long as 
a fellow can meet competition. 

Now, on the question that has been raised by this gentleman for 2 
or 3 days now 

Senator Kerauver. You are pointing to Mr. Chumbris. 

Mr. Rogers. You made a big issue a couple of times about meeting 
competition. You say the price is already made, something to the 
effect of that? 

Mr. Cuumpris. The Supreme Court said it; I did not say it. 

Mr. Rogers. All right. 

I want to tell you one thing, what we are faced with in the grocery 
business, and why we are so anxious to see that this loophole is closed. 
Because I am telling you now, if you do not do something to eliminate 
price discriminations, the grocery business in this country is going to 
be in a very chaotic condition. 

And while I am saying this, I want you to know I am not speaking 
merely for the food brokers, because we sell on a small commission 
basis, and we get our commission, regardless. But we are so con- 
cerned about this because we see our customers being eliminated day 
by day, and food distribution in this country is becoming more and 
more in the hands of fewer and fewer people, and something has got 
to be done about it, in our opinion. 

That is our great interest—our customers’ welfare. It is very 
serious. 

Mr. Cuumpris. Do you think S. 11 is the answer to your specific 
problem, or does some other bill, some other law that is already on 
the books and which is not being enforced, cover your problem ? 

Mr. Rocers. Well, we think that S. 11 is very necessary because we 
have tremendous price discriminations in the grocery business today 
that, in our opinion, cannot be stopped unless S. 11 is passed. I want 
to give you one example, if I may. 

Mr. Cuumeris. Go ahead. 

Mr. Rocrers. The tremendous large buyer who uses tremendous 
quantities of merchandise can go to a small processor, maybe he goes 
to a small canner up in Wisconsin, and he gets a legal pr ice and maybe 
buys his entire output at a ridiculously “low price. The canner is 
willing to sell because he can close up his warehouse for the whole 
year. 

Now, that maybe would be only 2 or 3 percent or 1 percent of that 
big distributor’ s supply needs for the year. Yet, under the system, 
as it is now, he can take that invoice to all other canners and say, 
“Here is a legal price; do you want to meet it?” 

It involves millions and millions of dollars, and legally we think 
they can meet it because it is a legal price. Yet, the amount he pur- 
chased was just a handful of merchandise. And that is why it is so 
serious in the grocery business today. 

I would like to mention one thing that happened in Wisconsin just 
2 or 3 weeks ago. I hope you w on’t ask me the name involved, but 
if youdo Iw ould like to give it to you in a closed session. 

We had last year an unusually large pack of corn. The corn pack, 
with the carryover, was a little over 4414 million cases. All of us 
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in the food industry have tried desperately to do everything we can 
in merchandising this corn because it is somewhat of a drag on the 
market. If we do not merchandise it, it can be hard on the canners 
and the farmers who grow this corn. 

Now, at this particular time, in the general market over the country, 
most of the people were selling this 303 Fancy Country Gentleman 
Corn for about $1.25 a dozen. But up in Wisconsin, one of the large 
distributors had their buyer out going to every canner and saying, “We 
will give you $1.10.” 

Senator Kreravuver. You will sell for $1.10? 

Mr. Rogers. They say, “We will give you $1.10.” 

Senator Keravuver. All right. 

Mr. Rogers. Now, that fellow, I am sure, had the necessary evidence 
to show that those sales would be legal at $1.10, although everybody 
else in the country was paying around $1.25. The wholesale markup 
on that is around, I would say, averaging in the Nation 5 percent. 

So you can see how totally impossible it would be for the other peo- 
ple who did not get the discriminatory price to compete with this 
one large distributor if he was able to beat down those canners to 
$1.10. 

In the first place, it would be a tremendous loss to the canner, but 
here with this heavy suply, stock hanging over their head, a lot of 
them undoubtedly weakened and sold the corn. Consider that around 
February 1 I think we had about 5 million more cases of corn in the 
warehouses than we had had a year ago. 

But this could have a far-reaching effect, because discriminatory 
prices have a tendency to drive markets down—even though it is a 
tremendous loss. And I would say that if they are successful in 
doing that, not only the canners in Wisconsin but the farmers who 
grow that corn are going to have to pay for it. Because naturally, 
if they beat the market down, the canner can only pay less and less 
to the people who grow it. 

Senator Keravuver. I do not have that example clear in my mind, 
Mr. Rogers, about this $1.25 and $1.10. Let’s use A and B as illustra- 
tions. 

Mr. Rogers. Well, what I was saying was that, generally speaking, 
when I got this information, the market on what was called 303 Wis- 
consin corn at that time, Country Gentleman corn, was selling for 
$1.25 a dozen cans. 

Senator Wixey. You are talking about wholesale? 

Mr. Rogers. That is right, the canner price, f. o. b. Wisconsin. 

Senator Keravuver. That is $1.25 a dozen cans? 

Mr. Rogers. A dozen cans, $1.25 a dozen. Excuse me if I use some 
of my grocery store talk here. 

Then at that time I was told that one huge buyer had his buyer 
traveling through Wisconsin, going direct to the canners with this 
offer, “We will give you one dollar and a dime a dozen for your 
corn.” 

All I am saying is, I think this distributor is too smart, and I know 
he is, to be doing that, unless he knew he was safe. And I feel rea- 
sonably sure he had an invoice from a small lot of corn he had pur- 
chased from someone for a dollar and a dime. 

So, under this system, Mr. Chairman, unless we have this bill 
I contend that they could have sold him that corn for $1.10, and he 
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has stores all over the Nation who compete with other people who 
are paying one dollar and a quarter, the regular price. 

Senator Keravuver. In other words, you mean that this big fellow 
could go to one little canner, who may have had a surplus, or he was 
just anxious to get rid of it 

Mr. Rogers. Or the bank pushing him for money. 

Senator Keravuver. Or someone pushing him for money and he 
was anxious to get rid of it at any price, and even though that may 
be 1 percent or one-tenth of 1 percent of this big man’s total needs, 
he would buy that small amount of $1.10. Then he would have an 
invoice and he could go around all over the country and say, “Well, 
you have got to meet this.” 

Mr. Rogers. Sure, that is right. 

Senator Kerauver. He would use it to bring about a price dis- 
crimination ? 

Mr. Rogers. That is right. 

Mr. Cuumprts. Would that person be able to substantiate a good 
faith defense under these cases that have been decided by the Supreme 
Court and the Courts of Appeal ? 

Mr. Rogers. I feel sure he would. He purchased the corn; he is 
buying it from one fellow at that price, and the other people can meet 
his price. And that is just one example. We have millions and mil- 
lions and millions of dollars worth of food being sold in this country 
every week at discriminatory prices. 

Mr. Cuumerts. Yes; but under the facts as you have related them, 
T haven't seen the situation of the Standard Oil of Indiana case. 

Senator Winey. I would like to ask counsel: For instance—I forget 
how many factories we have, but we have a number of them—this 
man goes around and buys last year’s corn, and the factories are loaded 
with it, and he offers $1.10 a case. Does that violate this bill as it 
stands? 

Mr. Dixon. I think the law as it is—— 

Senator Witry. Supposing he had the bill, how does that violate 
8.11% 

Mr. Dixon. If you had 8S. 11 passed, in my opinion, if he was able to 
get corn like that, and then would depress his price over here where 
it would substantially injure—— 

Senator Witey. That was not in his statement. 

Mr. Cuumerts. That is right, absolutely. 

Senator Witry. No; he went out and bought that corn. I am just 
asking for the facts as he has given them to us. 

Mr. Drxon. I heard him say there was a 5-percent markup on the 
selling price of the corn. 

Mr. Rocers. I just used that as an example. But with so many of 
the products being sold on that basis, then it is impossible, Senator, 
for other distributors to compete if they pay a higher price. 

Senator Wirey. Let’s take one step at a time, because otherwise we 
are assuming something that you did not assume. 

That gave him the potentiality to do evil, but let’s say that he paid 
$1.10. My Lord, we farmers have had to sell our products for very 
little. Even the Government does not pay us what we think they are 
worth. But if you are going to say that someone cannot go out and 
buy from the factories surplus corn or surplus peas, what are you 
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doing with competition? One man might offer $1.15, another man 
$1.20, another man $1.25. 

Senator Kerauver. I do not think that is Mr. Rogers’ point. 

Mr. Rogrrs. No, not at all. 

Senator Kerauver. Let me ask if this is the point: 

Let’s assume this big man you are talking about is X. You call 
him a big distributor ? 

Mr. Rogers. Yes. 

Senator Kerauver. And here are canners in Wisconsin, A. B, C, D, 
and E. Then X goes to A, and he finds that he has some distress 
merchandise, or surplus corn, and he buys his corn for $1.10, a very 
small amount, and gets an invoice. 

There is no objection to A selling any amount of corn he wants at 
$1.10; that is all right? 

Mr. Rogers. Yes, sure. 

Senator Keravuver. But, then, what X does then is go to B and C and 
D and E, and use this invoice on this small amount to beat them down 
on their general overall price. That is, to get B,C, D, and E to make a 
price discrimination to him. 

Mr. Rogrrs. Senator, that is just one isolated case. I want to men- 
tion that the thing you want to consider is that they are 

Senator Kerauver. In that situation, B, C, D, and E continue sell- 
ing to others at $1.25 ¢ 

Mr. Rocers. That is right. 

Senator Krravuver. Because he has this one invoice. 

Mr. Rogers. If the fellow can afford to sell his corn at $1.10, that is 
fine. But all I am talking about is to let one distributor have it 
at $1.10 and charge everybody else the $1.25, that is the seriousness of it. 

Senator Kerauver. You mean other competitors ¢ 

Mr. Rogers. That is right, competitors of this distributor. 

Senator Witty. When you say competitors, now, you are talking 
about other canners ¢ 

Mr. Rogers. No; I am talking about other distributors, Senator. 
What I mean is when the other distributors who compete with this one 
yay $1.25, and the canner sells to this one distributor only at $1.10. 

‘hat is what I mean. 

Senator Witry. You are talking about A who sells his corn to one 
distributor for $1.10, and someone else comes around and wants to buy 
his corn—are you talking about the canners as distributors or someone 
else as a distributor ? 

Mr. Rogers. No; a canner is a canner. I am talking about a dis- 
tributor, the big buyer who buys the goods. 

Senator Wirey. All right, we will discriminate between a canner 
and a distributor. 

The distributor goes around and buys from canner A corn at $1.10. 
He goes to canner B, and canner B has a little different cost level. He 
talks to him and maybe pays him $1.15, and the next fellow probably 
$1.25. There is nothing wrong about that, is there ? 

Mr. Rogers. No, not at all. That is competition at work. 

Senator Witey. Then, as a result, he gets corn probably on the basis 
of $1.20 all the way around. Now, then, your point is with $1.20 as 
a basis, he goes out and sells as a distributor to a bunch of people at 
$1.30—say he wants 10 cents a case. The result is, because you feel 
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he has gotten all the corn in Wisconsin, he is in a position to monopolize, 
say, the sale price. Is that what you are getting at? 

Mr. Rogers. What I am concerned about is, say, if he is able to sell 
this for $1.30. 

Senator Wirry. Yes. 

Mr. Rogers. What I am concerned about is the people who are try- 
ing to compete with him had to maybe pay $1.40 for it. That is what 
I am concerned about. 

Senator Witry. We are concerned about legitimate competition. 

Mr. Roeers. That is right. 

Senator WIry. Legitimate competition, as I understand it now, if 
I have got your figures straight—I want to be clear about this because 
this bill has so many good lawyers analyzing it and reaching dif- 
ferent conclusions. 

Mr. Rogers. Yes. 

Senator Witey. We will start all over again. Thirty canneries in 
Wisconsin have sold their entire product—which they won’t, they 
are just as competitive as other people. 

Mr. Rocers. That is right. 

Senator Witry. Some canneries I know can make money, and 
others can’t. 

Mr. Rogers. That is right. 

Senator Wirry. First, they do not know how to can, and next, they 
do not know how to handle labor, and so on and so forth. And 
others make a better product. When you put them all in one class, 
then you are going to say they have got to be all labeled one way. 
But they are not the same, some corn is wonderful, some is sweeter 
than another, some has a better milk sauce, whatever you want to call it. 

I think the illustration is not good. 

Now, get me straight. I know that there are those people who have 
power ‘and who discriminate. If this distributor goes around and 
sells in my town to this storekeeper for $1.40 

Mr. Rogers. Yes. 

Senator Wirry. And he goes to this storekeeper and sells him 
$1.10 or $1.20 or $1.30, then I think you have something I think you 
have a violation of the present statute. I think that interferes with 
legitimate business. 

But I do not think, in the first instance, that you are going to get 
anywhere under either of the laws by saying that a man that goes 
out to bid in the market 

Mr. Rogers. Oh, there is nothing wrong with that, Senator. There 
is nothing wrong with that. We do that. That is what I said, we 
do that every day. 

Senator Winey. Of course you do. Then the first step is legiti- 
mate. 

Mr. Rogers. That is right, there is nothing wrong with it at all. 

Senator Winey. Let’s take the second step and see what you are 
getting : at. 

Mr. Rogers. What I am getting at is this, if your wholesaler or your 
distributor—if you buy th: it, say, 15 percent less than I can buy it for, 
and that all the markup we are supposed to get is about 5 percent, then 
you are going to destroy me because I cannot compete with you. 

Mr. Cuumenris. Isn’t that another problem, and if you need some 
help, another bill should be considered, not S. 11? I do not see how 
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S. 11 is going to help you in this particular situation that you are 
referring to. 

Mr. Rogers. Well, we think it will. We think it will. 

Mr. Cuumeris. The only point, as I see it, the other day we had 
these gas dealers come from Norfolk and they had many, many com- 
plaints, and they were logical complaints. But after analyzing those 
complaints, it was determined that approximately 95 percent of their 
complaints were violations of existing laws. 

We realize that there are many complaints that businessmen have, 
big businessmen, middle businessmen, and small businessmen, but—I 
think to keep this record clear, and it is fairly confused by many, 
many illustrations, we should bring out only the points that will come 
within the province of S. 11 or the existing law as it now reads. 

Mr. Rogers. All right, let me give you one example and see if this 
does not clarify it some. 

Mr. Cuumpris. Before you do that, Senator Langer asked you a 
question last year, in which he said: 

Senator Lancer. In other words, as I understand you, Mr. Rogers, you ap- 
proved this bill just the way it is? 

Mr. Rocers. Absolutely. 


Senator LANGER. I cannot see how you in the brokerage business can approve 
it 


Mr. Rogers. I beg your pardon? 

Senator LANGER. I do not see how you can possibly approve this bill in the 
present form. 

Mr. Rogers. Well, it does not affect us except just for our customers, that is all. 

Senator Lancer. Let me give you an example. 

He gives you the example, which is along the lines of the Indiana 
Standard Oil case, but slightly varied. 

You never did answer that question at all in that discussion. Have 
you been able to answer his question ? 

Mr. Rogers. Senator Langer started asking me some problems about 
the oil business. 

Mr. Cuumepris. He used the oil business as an illustration because 
S. 11 will affect the oil business; it will affect the lumber business, 
the cement business, your business, the farmers, textiles. 

Mr. Rogers. As I remember, I told Mr. Langer that I thought he 
should discuss those oil problems with people in the oil business. I 
have been in the grocery business all my life, that is all I know. And 
T do not think it would be fair for me to start commenting on how 
this is going to affect different people in the oil business. I do not 
know anything about it. 

Senator Witry. If you have been in the grocery business, that is 
what we want, we want samples—— 

Mr. Rogers. I have been in it for 34 years. 

Senator Witry. We want samples of how the small groceryman 
is injured, and then we want to see whether or not, as I think it has 
been said, what we need is more enforcement of the present law, instead 
of trying to get some other law that might confuse the issue. 

Are you a lawyer? 

Mr. Rogers. No, sir. 

Senator Witry. Then we want to know, if you have had the advice 
of lawyers, how these samples of violations of fair-trade practices 
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can be cured, if they cannot be cured under adequate prosecution. 
That is the real issue here. 

Mr. Rogers. That is right. 

Senator Witey. We are all in favor of seeing that too much power 
does not accumulate anywhere, whether it is political, religious, eco- 
nomic, or anything else. We do not want that kind of power. 

Mr. Rogers. That is right, Senator. 

Senator Witry. At the same time, we want to be sure that when 
we have a remedy, that it is a remedy and not a killer. 

Mr. Cuumpris. Before you go on—go ahead, follow along with 
Senator Wiley’s suggestion. 

Mr. Rogers. I want to quote here just a little bit where I think this 
basic issue is spelled out. A certain meatpacker association carried 
in their bulletin this little article I have on the bottom of page 3. 

I understand—I have not seen it yet—that they are going to carry 
another article just opposite from this from what one of their packers 
said. But I would like to quote. 

This is along the line of the propaganda against this bill. It says: 

A small packer has 1 large and very important customer named Jones, and 
about 100 smaller customers. A competing packer in another city approaches 
Jones and offers him a 4 percent reduction on sausage items, but without mak- 
ing the same offer to any of the other 100 customers. 

Our packer offers to meet the lower price to Jones without reducing the price 
to the other customers, as the Supreme Court has held that he may do. How- 
ever, two bills now pending before the Congress, H. R. 11 and S. 11, can easily 
be interpreted by the Trade Commission to find our packer guilty of violating 
the law because his prices would differ as between customers. 

If you are opposed to the legislation, you should let your Senators and Con- 
gressmen know of your opposition. 

Now, here is the meat in the cocoanut. Is it more important to the 
public interest to permit this meat packer to save that 1 sausage 
order—or is it more important to save the other 100 distributors? 

Do you think it is good for our economy to permit this one big 
customer to get a price advantage of this kind that is not available 
to his smaller competitors? Eventually, this customer will get all of 
the business and his competitors will be driven out of business. 

Mr. Cuvmprrts. May I interject at this point ? 

Mr. Rocers. Yes. 

Mr. Cuvumprnris. This question you have asked is exactly the state- 
ment that the Supreme Court has already decided, and witnesses have 
stated it time and time again. “Our packer offers to meet the lowest 
price to Jones without reducing it to the other customers.” 

You want him to go ahe ad and give that same price to the re- 
maining hundred, is that correct ? 

Mr. Rogers. Well, that is one item, but if all the items in Jones’ 
business are at a discriminatory price from the others, it won’t be 
long before others are out of business. 

Mr. Cuumpris. What I am pointing out, whether Jones nets this 
price or not, the competitor was going to offer it anyway, so these 
other hundreds would have been affected irrespective of what Jones 
does. 
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Mr. Rogers. That is right. But if you don’t give the competing 
buyers equally the same price—now you are talking about the fellows 
getting 4 percent off on the sausage order. Is that what you are 
talking about ? 

Mr. Cuumepris. What I am talking about, you stated that one man 
gave a lower price to one of Jones’ customers. 

Mr. Rogers. Right. 

Mr. Cuumpris. Jones has the choice of giving that lower price to 
that same customer 

Mr. Rocers. That is right. 

Mr. Cuumerts. Or, under your opinion, he should give it to all 
of them. 

Mr. Rocers. That is right. 

Mr. Cuumprts. If Jones doesn’t accept that offer, then his com- 
petitor will still give that person that lower price and the other 
hundred will still be dineaed, correct? So the other competitor who 
is causing all of this ruckus still gets his price. The damage is still 
caused and Jones is the only one who suffers under S. 11. 

Mr. Rogers. I am going to admit that that is a poor example. 

Mr. Cuumenrts. It isn’t a poor example because it is exactly the sit- 
uation in the Standard of Indiana case with the exception that they 
had four instead of a hundred. It is exactly the same illustration. 

Senator Keravuver. I have a chart here that I think illustrates 
what you are talking about, Mr. Rogers. 

(The chart referred to was marked “Exhibit 51.”) 
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Senator Kerauver. Here is a big distributor. I have got him 
marked “D” up here. 

Mr. Cuumpris. Excuse me. Are you going to refer back to the 
original? He is going to another situ: ition. Or are you going back 
to the cannery situation ? He has finished on this point, but 71 Just so 
the record shows you are referring back to the cannery situation 

rather than the present problem. 

Senator Krerauver. I am going back to the cannery situation. Here 
is a big distributor and he goes down to a small cannery who is ordi- 
narily selling at 

Senator Witey. Who buys his whole output. 

Senator Kerauver. Let’s say who buys his whole output at $1.10 
a dozen cans of corn, whatever it may be. But this whole output, let’s 
say, is just a very small percent of the needs of the big distributors, 
say 1 percent. He has an invoice that shows he got it ‘at that. 

Mr. Rogers. That is right. 

Senator Krerauver. That is the lawful price and nobody can com- 
plain about this small cannery selling all or part of his output at $1.10 
if that is what he wants to do. 

Mr. Rogers. That is right. 

Senator Kerauver. Then the big distributor takes this invoice that 
he had where he bought at $1.10 and he has been buying from a big 
cannery over here who may be in competition with this small cannery 
at $1.25, but he shows his invoice on this rel: atively small amount he 
has bought. He says, well, that is $1.10. So the big concern, the big 

‘annery, then in order to meet the equally low price, lowers his price 
on a very large amount, say 50 percent of the requirements of the big 
distributor, from $1.25 to $1.10. 

Mr. Rogers. That is right. 

Senator Krrauver. Is that correct so far? 

Mr. Rogers. Right. 

Senator Kerauver. But this cannery over here marked with a big 
“C” has several other distributors who are in competition with the big 
distributor. 

Mr. Rogers. That is right. 

Senator Krravver. He continues to charge $1.25. 

Mr. Rogers. That is right. 

Senator Kerauver. The point that you make is that under this 
bill—— 

Senator Wirry. In the same area you are talking about. The same 
State of Wisconsin, let’s say. 

Senator Krrauver. Same area, same State of Wisconsin. When 
that reaches the point where it is substantially lessening competition 
or tending to create a monopoly, then this cannery down here, the big 
cannery, ought to give the same price of $1.10 to these competitors of 
the big distributors. Is that what you mean? 

Mr. Rogers. That is right. Those distributors may be in Kansas 
City, you know. 

Senator Kerauver. Let’s keep them all in the same area. 

Mr. Rogers. That is right. 

Senator Keravuver. I take it the second thing that you think is good 
about this bill is that if the big distributor having bought 1 percent of 
his requirement at a lawful price from this sm: all cannery at $1.10, if 
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this bill were the law, then the big cannery down here wouldn’t give 
him that lower price—— 

Mr. Roerrs. Unless he could—— 

Senator Kerauver. That lower price of $1.10 unless he was im a 
position to give it to the other people around. Is that right ¢ 

Mr. Rogers. Who compete with him. 

Senator Kerauver. Who compete with the big distributor. 

Mr. Rocers. That is right. 

Senator Krravver. Knowing that situation, the big distributor 
wouldn’t use this 1 percent price that he got to beat down the price 
of other canneries who are supplying him. 

Mr. Rocers. That is right. That is what I was talking about, that 
one instance. 

Senator Witrey. What you have done, you have added to his because 
he started out taking that distributor, taking what he could, but now 
you assume th: it—let me see those letters—A, B, C, D, E. They are all 
distributors now in different counties of the State. 

Senator Keravver. No; all of these are D’s up here. They are all 
distributors. 

Senator Winey. ‘They are all distributors in different sections of the 
State. 

Senator Kreravuver. In competition with this big distributor. 

Mr. Rogers. Or they could all be in one city. 

Senator Witry. Let’s get your facts again. You have to realize 
when you have got 30 or 40 canneries in the State of Wisconsin, you 
haven't got 1 cannery who is going to do what you say. His idea is, he 
goes to all other canneries in the State and gets it at $1.10. 

Mr. Rogers. He was calling onthem. I didn’t say he got them all. 

Senator Witry. Then, let’s assume he got it all. It gives, then, the 
distributor the power to sell corn at less than possibly the distributor 
in Michigan bought the corn over there, and Michigan and Wisconsin 
are in competition. Someone from Michigan comes over and says, 
we will sell your corn at $1.40. Someone else says we can beat that; 
we can buy it for $1.20. You are going to get into a situation where 
you are going to say that facts like that are going to provide litigation 
in the courts interminably. 

Senator Kreratver. One moment. I would like to finish up with this 
illustration. I think that we can. 

Senator Witry. I beg your pardon. 

Senator Krravver. Here is a big distributor you are talking about, 
whether it is in the same city or the area, the State, who is in competi- 
tion with other D's here. This big distributor goes down to a small 
cannery, with a little “ec” and secures a price on the corn for $1.10 a 
dozen cans. The general market of the canneries is $1.25. Now. here 
isa big cannery over here 

Senator Witry. You are assuming something there. You say gen- 
eral markets. 

Senator Keravver. Iam assuming that is— 

Senator Wirey. The market isn’t there because you have got the 
surplus. The market is what you can get. 

Senator Krrauver. It doesn’t have to be corn, of course. It could 
beanvthing. But let’s assume that the $1.10 is below the general price 
the canneries charge but this person, because of some particular reason, 
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is willing to sell his at $1.10, and you say that occasionally his surplus 
mounts up until you get to a lower price. 

Please answer whether this is true. 

Mr. Rogers. That is right. 

Senator Krrauver. Then he takes his invoice with $1.10 and goes 
to a big cannery who is in competition with this small cannery, and 
from whom he ‘customarily gets 50 percent of his requirement, let’s 

say. He says, “See here, this fellow ov er here has sold me some corn 
at $1. 10, so you have got to lower your price to me from $1.25 to $1.10.” 

So he does that. The big cannery does that, and gives the big dis- 
tributor a discriminatory price, without giving it to the other dis- 
tributors who are competing with him. 

You say when that reaches the point where it substantially lessens 
competition or tends to create a monopoly among these distributors 
here, then on that basis if he is going to give this price, he would be 
imposed on, or if the big cannery is going to give this price to this big 
distributor, then he ought to give an equi lly low price to the other 
distributors 

Mr. Roerrs. That is right. 

Senator KEFrAUVER (continuing). Who are in competition with the 
big distributors. Isthat your point? 

Mr. Rogers. That is right. 

It must be remembered, that is just one item. There are conditions 
going on in the grocery business that are 10 times worse than that. 

Senator Krrauver. Does this kind of condition obtain throughout 
the country in many lines of food, and is it substantial ? 

Mr. Rocrers. There are certain sections, processing areas, and it is 
not Wisconsin, where it is very substantial, that it is a day-by-day price 
discrimination. I am very sure everyone feels that they are safe, 
because it is just a matter of meeting competition with a certain group 
of distributors in this Nation, and they are—and I think you can ask 
anyone who really knows what is going on in the food industry who 
know that conditions exist where we do have tremendous day- by- day 
price discriminations that we feel, and that this bill, S. 11, will help to 
eliminate. 

Senator Wiery. Disrimination between what class, now? Be- 
tween the distributor and the small groceryman ¢ 

Mr. Rocers. Well, Senator, let’s put it this way: 

The big distributors of this Nation have stores all over where they 
are competing with the smaller merchants all over the country, and 
when they may buy, say, so many hundred thousand cases of a product 
at discriminatory prices, this goes into a lot of areas. 

Senator Kerauver. Of course, to make it clear, I think, Mr. Rogers, 
that a big distributor is entitled to get a lower price 

Mr. Rogers. That is right. 

Senator Kerauver (continuing). When he buys in larger quanti- 
ties, where his merchandising system or his transportation arrange- 
ments can justify cost savings. 

Mr. Rocrrs. That is right. 

We realize that, but the markup in the grocery industry is so small 
that even a small discrimin: ition can mean destruction. 

Senator Keravuver. Has there been a decrease in the number of food 
brokers? What is happening to the distributors? 
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Mr. Rogers. Well, as far as brokers are concerned, there is growth in 
the brokerage business, because the manufacturers’ sales costs are run- 
ning so high that more and more are turing to brokers all the time. 
We personally are in very good shape, but the number of distributors is 
getting to be smaller and smaller. 

It takes so much money to put in the average supermarket today 
that, per sonally, I don’t see how anybody can afiord to take their life’s 
savings to open up a big retail grocery store today, where we have the 
present dise riminations going on. 

In the 34 years’ experience that I have had, if I had all the adequate 
financing, or the financing I would need, I w ouldn’t think of going in 
the grocery business toda iy unless some of these discriminations are 
eliminated. 

Senator Witry. Might I ask counsel to straighten this out here, the 
competition on this. It isa figure of speech. 

Senator Kerauver. All right. 

Mr. Drxon. If you will allow me to depart from the word “dis- 
tributors” and look at it in this light 

Senator Kerauver. Stay with ‘the word “distributors.” 

Mr. Drxon. I think I must say this. Let me try this, and then I 
will explain. 

Here is a seller of corn in Wisconsin. He is a canner; call him a 
canner. 

Mr. Cuumenrts. First, we have got an exhibit, and I think we ought 
to get the facts on that particular exhibit. 

Mr. Dixon. I will get back to it, Mr. Chumbris, if you will just be 
patient a minute. 

Here is a canner of corn in Wisconsin, a seller. He is selling corn 
to buyers that compete. One of the buyers is buying his corn at 
$1.10. The other competing buyers are paying $1.25 from the same 
canner or seller. 

I am approaching it this way; I think it is the same example. 

Now, if that seller is sued for discriminating in price, he would 
interject as a good-faith defense the fact that he was meeting competi- 
tion to this favored buyer because that favored buyer had showed him 
an invoice that he could buy corn from another seller or canner at 
$1.10. That would be a legal price that he was meeting, and that 
would be Standard Oil of Indiana, and if it is followed, it could not 
be reached. 

Senator Wirtey. That is right. 

Therefore, his selling to the other bunch of distributors 

Mr. Drxon. At $1.25, would be a discrimination that could be de- 
fended under Standard Oil of Indiana today without 5S, 11, even 
though it substantially injured 

Senator Wirey. Sure. Now, then, how are you going to remedy it? 

Mr. Drxon. S. 11. 

Snator Witey. What part of S. 11 is going to do it? 

Mr. Dixon. Because if by giving the favored customers here 

Senator Winey. Wait a minute. Not customers. Favored distribu- 
tors. 

Mr. Dixon. Favored distributor, then. By giving the favored dis- 
tributor the $1.10 price when he is charging the others $1.25 price, 
he would have to give it to the others if they were substantially 
injured. 




















878 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Senator Wixey. If they were substantially injured ? 

Mr. Dixon. Or teuded toward monopoly. 

Senator Winey. What about the same district? Where is your dis- 
trict limitation there? Let me give an example. 

I can go out in Wisconsin, and I can buy Wisconsin peas and corn 
and Wisconsin products, and I come into Washington and it is about 
a 50-percent increase. How are you going to justify it? You have got 
the same problem in relation to milk. They have cut out Wisconsin 
milk products, but you have clarified it as to one thing, but I want it 
clarified as to the other. 

Mr. Dixon. As to the area of « ‘ompetition— 

Senator Winery. As to the area of competitio: ion. You assumed a great 
big canner. Our canneries are relatively small, but we have got lots 
of them and they sell their whole product. I have known seasons when 
they have made money; the price was up, and people from the Kast 
have come in and bid and got the product because it is good. Other 
times it is way down, and they have lost money because of great 
surpluses. 

So, again, the remedy, it seems to me, is the enforcement of the law 
as itis, where you haven't got good faith. 

Another thing: Take that exhibit 51. You have got a bunch of dis- 
tributors, and L presume the assumption there is that the distributors 
would be just like so many stores in a given area, that they were sold 
to by a canner. If he sold directly to the stores, he would be a dis- 
tributor, he would be the same. But when you get distributors—for 
instance, I know that my own section where we raise a lot of peas and 
corn, we have a cannery right in my own city. We have competing 
distributors in Rice Lake, in Eau Claire, in Marshfield, Chippewa 
Falls, and you have got—I don’t know how many canneries in that 
area, 

T am wondering whether we are not 

Mr. Rogers. Could I show a picture of how this Wisconsin—— 

Senator Keravver. Let’s stay on this chart here until we get finished. 

Mr. Rogers. All right. 

Senator Wier. I want to stay on the chart, and I want to see— 
assuming that the Senator’s analogy here is correct, that this one 
cannery has a monopoly so that it can dictate to the distributors, vir- 
tually. There is no such situation. They employ for 2 to 3 months, 
2 or 3 weeks sometimes, in the year when the peas come in, extra labor, 
but if that cannery sells within a given area, as they do to grocery- 
men—let’s get it frankly. They are their own distributor. I might 
even buy a case myself as a consumer. 

Would he have to charge me the same price he would charge a 
groceryman ¢ 

Mr. Dixon. No, sir. We are not in competition with the gro- 
ceryman. 

Senator Wier. How do you know Iam not? I buy my food from 
them and wherever I could buy it, too. 

Mr. Dixon. I wouldn’t think the facts would show—— 

ainda es ec [ don’t think Senator Wiley’s competition would 

vate a monopoly. 

an itor Witry. Do you imply I am not competition to you? 

Senator Keravver. In this chart I want to try to make it plain that 
the cirele around the two C’s here means that they are in competition 
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with one another. The circle around the D’s up here means that they 
are in competition with one another. This area of competition where 
this canner down here, if he made the lower price to this distributor 
here, would be called on to make a lower price to the other distributors 
who are in competition to him, when it came to the point of substan- 
tially lessening competition and creating a monopoly, would be de- 
termined by w ho i is In competition with the favored distributor getting 
the discriminatory price, a factual situation in that place. 

Senator Witey. What about quantities ? 

Senator Krrauver. Quantity would go to the point of whether it 
was substantial or not. It would have to reach a degree of where it 
was substantially lessening competition among these distributors who 
are in competition with one another. 

It should be pointed out that this canner here can make a lower 
price to the big distributor under the present law where the big dis- 
tributor buys a whole lot more from the canner than these other 
distributors do, or where there is better merchandising or so-called 
cost justification. 

Mr. Rogers. That is right. 

Senator Krerauver. This goes over and beyond that. It is an un- 
lawful discrimination that we are referring to. As I see it, how S. 11 
would operate, if you ask me, would be, in the first place, that the 
temptation would be taken away from this big distributor to use an 
invoice where he is only getting a very smal] amount of his needs under 
an unusual situation to beat down the price from the other canner 
over here, because the other canner would know and would not give 
him, at least, not that much lower price. He could give him a lower 
price that w as cost justified, but he would not continue to give him such 
a low price where it was going to push his other people out of business 
because if he did so, he would be violating S. 11. 

Mr. Cruumeris. Mr. Chairman, may I use this chart and see if I 
have got the facts straight ? A say “C”—— 

Senator Kerauver. Big “C.” 

Mr. Cuumpnris. Let’s say bie “O” is Standard of Indiana and little 
c” over here is the Red Crown. I believe that is the name of the gas. 

Now, in the Standard of Indiana case, Red Crown went to “D” and 
said, “I will give you gas at a certain price.” Then “D” goes to “C” 
and says, “Red Crown has offered me a certain price. Will you meet 
it?” THe says, “Yes,” and he meets it but ignores the others. 

Now, under this situation you have got D going to ¢ and saying, 
“Look, I will buy up all of your products if you will sell it to me 
at $1.10.” 

That was the fact he brought out. Then, c, being a little fellow, 
wanting to get rid of all this stuff at $1.10 if he sells it all to D, then 
when D, who initiated the thi ‘ing, goes to C and says, “Look, I got it 
at $1.10 from e. 

That is not the Standard Oil case and I don’t think that is a good- 
faith defense under the Supreme Court decision 

Mr. Drxon. Does it make any difference who started it? It still 
results in the same- 

Mr. Cuumnrts. I think under the good-faith defense it makes a 
great deal of difference. 
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Senator Keravver. I don’t think it makes any difference whether 
the big distributor approached ¢ or ¢ approached the big distrib- 
utor. It is still a leg: Tosies 

Mr. Cuumpris. Under the Standard case, it has got to be shown 
that the 

Senator Keravuver. Whoever initiated the transaction, it wouldn’t 
make any difference whether the small canner went up to the big dis- 
tributor or whether the big distributor went to the small canner as 
long as the $1. 10 was what. we call a legal price. Then he could use 
that legal price to go over to somebody else to secure another discrim- 
inatory price, which is what Ned’s did. 

Mr. Cuumprts. I have given my observations of the facts as I see 
them in the Standard Oil case and as I see them on the chart: they 
are not consistent. 

Well, I may be wrong. 

Senator Krravuver. I can relate the Standard Oil case to this situ- 
ation. I don’t know how much gasoline the c, the small canner, 
which would be the Red Indian Refinery, was able to furnish, 
whether it was all of the requirements of the big distributor, which 
we will call Ned’s or not. 

Mr. Cuumepris. Mr. Chairman, before I forget, under the Standard 
Oil case it was shown that D, when he got that favored price—that 
is right. You go ahead. 

Senator Keravver. All right. I say that c, the small canner, 
would stand in the position of Red Indian gasoline. D up here, the 
big distributor, would stand in the position of Ned’s or Citrin or one 
of the others in Detroit. I don’t know how much of the supply of 
Ned’s and Citrin the Red Indian was able to give. Anyway, the big 
distributor got an offer of that price from 4 cents under, for Red 
Indian. Then, Ned’s, we will call the big distr ae goes down to 
Standard Oil of Indiana, which we will call C or Big Canner, and 
says, “I have got a lower price here, 4 cents under.’ 

Standard Oil of Indiana meets that price, not on a cost. specifica- 
tion basis, but pure discrimination and doesn’t give any relief to the 
other d’s up here, the competitors of Ned’s which is the big distributor. 

The point is that under S. 11 when this discrimination reached the 
point where it was substantially lessening competition in and among 
these D’s up here, giving Ned’s a position where he was doing so 
much business that he was substantially lessening competition or tend- 
ing to create a monopoly, when it reached that point, then C, Stand- 
ard of Indiana down here, would under S. 11 have to give some relief 
to the other service stations up here marked d. 

So, I think that is the way it would work. 

Mr. Cucumerts. I would love to read that record tomorrow. 

Senator Keravuver. Mr. Rogers, we have gotten you away from 
testifying. 

Mr. Rogers. That is all right. You fellows are fine lawyers. You 
got into the legal, technical part of that and I would much prefer you 
do it. 

Senator Kerauver. What we want you to do is go on and tell us 
your experiences. 

Senator Winery. I think that is the most important thing; give us 
the facts. 
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Mr. Rogers. Senator, in the first place—— 

Senator Witey. Show us unfair trade practices, specific instances. 
You don’t have to name the parties, but just give us clear statements 
so that we can see what the problem is. 

Mr. Rogers. All right. 

Take the canners in Wisconsin. As far as I know, practically every 
one in Wisconsin is represented by our brokers throughout the United 
States. Our people sell to all distributors, maybe in Kansas City or 
any other city located throughout the Nation. 

Now, all we are trying to say is that if they run into competitive 
conditions like this that we brought out where a fellow just bought a 
small lot, if they are going to meet that price, they should give it to 
the people that are competing with this big buyer. If they don’t, of 
course, it would ultimately mean their destruction. 

Now, all over this country we have price discriminations that are 
going on. Regarding whether the laws are adequate now to stop it, 
the majority of the food industry think otherwise. But we think 
that this bill would go a long way in stopping these discriminations. 

[ have heard a lot. said, and especially when the Standard Oil people 
were here, about how this bill would cause the vice president of some 
big oil company worry as to whether or not he should give a penny or 
2 pennies off to the little fellow down the street. 

To me, I think that is a very minor thing when you consider that 
discriminations are fast destroying smal] business in this country. 
And that, I think, is the problem facing you gentlemen here. 

Senator Wirey. I have heard that argued and I believe that there is 
unfair discrimination, but. I want spec ific instances to show it because 
we know that the newest, modern supermarkets attract the consumers. 
They are giving considerable price reductions in places. I believe that 
if we find out 

Mr. Rocrrs. Could I meet, for a few minutes, in executive session 
with you fellows and really tell you some of the things that are going 
on, that involve a bunch of our customers and m: :nufacturers of this Na- 
tion, for about 5 minutes ? 

Senator Witry. Sure. Get it off the record. 

Mr. Rogers. I would prefer to do that if I could, Mr. Chairman. 

Senator Kerauver. You mean—— 

Mr. Rogers. I think I could show you in a few minutes as far 
as the grocery business is concerned, that this bill is greatly needed, 
but 

Senator Krrauver. Mr. Rogers, I can appreciate your desire not 
tousenames. You don’t want to gret--— 

Mr. Rocers. But if I use areas it will involve certain producers in 
every area. 

Senator Kerauver. Can’t you make them hypothetical and then, 
say, we will adjourn here in a few minutes and afterward we will sit 
around informally and—— 

Mr. Rogers. Do you want to go to your next witness and then when 
you adjourn, let me tell you some of the things that are really 
going on. 

Senator Krrauver. Can you tell us about some of these things in 
a hypothetical way—A, B, C, D—in just an imaginary area ? 
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Mr. Rocrrs. Well, you know you have certain really large dis- 
tributors in this country. Now, they are our customers. Over 40 
percent of our sales go to the largest chains in the Nation. 

Senator Kerauver. Let’s call those A, B,C. 

Mr. Rocers. All right. There are certain areas where large-volume 
food items are produc ed vie everybody in the area is selling that 
group day after day at prices below what they are selling what they 
may call their regular trade. 

Senator Krerauver. You mean they are all sellers. 

Mr. Rogers. All sellers. It is a vicious circle. Everybody is meet- 
ing each other’s prices. It would be impossible to tell ‘who started it 
because it is a day-after-day practice. 

That means that this certain group of distributors are buying these 
large volumes of goods at a discriminatory price that is more—the 
difference is more than the profits. 

Senator Keravuver. That cannot be cost justified. 

Mr. Rogers. That is right. 

Senator Keravuver. The difference is more than the profits of whom? 

Mr. Rogers. The profits of the distributors. So, the people who 
are paying the higher price cannot compete with the others. 

Now, you have been very interested in this antimerger movement. 
I would’ say that unless you do something to stop price discrimina- 
tions, you are going to see more and more mergers in the grocery 
business because they are going to have to merge to get in with the 
bigger people to have the coercive buyi ng power to compete. 

They cannot do it other wise. When [ am talking about distributors, 
a little chain of, say 25 or 30 or 50 great huge supermarkets, that is 
a small customer. W e are not talking about those kinds of people. 
They are still comparatively small. So that is our concern, Mr. 
Chairman. 

Senator Keracver. Let me see if I understand. 

Certain distributors, A, B, C, we will call them, are buying from 
producers at a price less than the other distributor’s profits. 

Mr. Rocers. That is right. 

Senator Krravuver. These differentials to “A,” “B,” “C,” the large 
distributors, are not cost justified by the size of the purchase or the 
better merchandising or the savings in transportation, and so forth, 
which is permitted under the law. 

Mr. Rocrers. That is right. 

Senator Kerauver. You are ae a point where the smaller dis- 
tributors who are in competition with “A,” “B,” “C,” among that group 
are the smaller ones or even some where ous “ic -—- 

Mr. Rogers. What we call small chains. 

Senator Keratver. Small chains, 20, 25 stores. 

Mr. Rogers. Sure, Or wholesale grocers, who have their own group 
of stores, or you may have retaile1 -owned co-ops like the DGS here. 

Senator Krravver. What you mean is going to he appen is that these 
smaller chains or independent distributors or even the wholesalers that 
have their own stores—— 

Mr. Rocrers. That is right. 

Senator Keravuver. Are going to 
to be in a position to compete. 

Mr. Rocers. That is right. 
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Senator Keravver. You know whereof you are speaking in that? 

Mr. Rogers. Yes, sir; I do. 

Senator Kerauver. Have there been many mergers among food 
distributors ? 

Mr. Rocers. Tremendous. Mr. Henry Bison’s group has made quite 
astudy ofthis. Their group can give you far more on that than I can. 
It has been a tremendous concentration in the distribution picture. 

Senator Kerauver. Is the reason they don’t take action because it 
is claimed that discrimination is made to meet somebody else’s lower 
price ¢ 

Mr. Rogers. Well, I went to some of the big producers myself. I 
was talking to some of them and I pointed out—I said, “What you 
fellows are doing is destroying your regular customers. What you 

are doing is putting food distribution in this Nation in fewer and fewer 
ade: and somed: ay you fellows will face a very serious situation.’ 

Their only answer is, it is a general trade practice. “We have to do 
it because other people are doing it.” 

Senator Krrauver. I can see how that would be the case. 

Mr. Rogers. So you can’t criticize them. Some of my very best 
friends, the best friends I have in the food industr yin this Nation, are 
engaged in these practices, fellows I have a very high regard for 
personally. 

Senator Wirey. That is, they are selling at a lower price to big 
outfits. Is that what you mean ¢ 

Mr. Rogers. That is right. I will tell you about other things if you 
won't press me for names. Talk about the farmers. One big farm 
co-op, a big one in this Nation, has a well nationally advertised item. 
I saw one of their people in Chicago just a few weeks ago and he came 
up to me to ask me about this bill. He was greatly concerned about it 
and I told him of this huge oil propaganda that had hit the Capital 
here and our concern about it. Ilis attitude was that surely there 
wouldn’t be any question in Congress’ mind that they would pass this 
bill. 

I said, “Well, what are you doing about it?” He isn’t doing any- 
thing, like a lot of other people who are for the bill but are not “doing 
anything, whereas, the opposition is really working. We all know 
that. And he told me that we are getting back to the point right 
where we were before the Robinson- ‘Patman Act was passed. And 
he told me in strictest confidence before that time that one of the 
largest. distributors of this Nation had him up to 7 percent pref- 
erential discount, when the Robinson-Patman Act was passed. He 
gave them 2 percent, then went back the next year to renew the agree- 
ment and it had to be 3, then 4, then 5, and finally 7 percent. 

Senator Kerauver. Is that big in your industry ? 

Mr. Rogers. Seven percent? It is tremendous, because most of a 
net of the retailers is from 1 to 14%. The wholesale grocer, if he ¢ 
make 1 percent net, is tremendously successful. 

Senator Kerauver. What do you mean? 

Mr. Rogers. This group was paying 7 percent less than any other 
distributor in America. It was so big, the seller had to keep his 
products in those stores. Of course, in his case it just means that 
7 percent was ee out of the farmers’ pocket, because it was a 
farmer cooperative. His theory was that if we don’t do something 
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to strengthen this law now, that we are gradually drifting right 
back to where we were before, and he is greatly concerned about it. 

But, of course, with the — vote in the House, 393 to 3 last year, 
most of the people sitting all over this Nation think, why, this bill 
is just bound to pass. With small business being destroyed, Congress 
couldn’t think of doing anything else but pass the law, because they 
feel it is so greatly needed. That may be one of the reasons why you 
are hearing more from the opposition right now. 

Senator Kerauver. Did you notice the other day that bankruptcies 
in small business for the first 2 months this year were 11 percent over 
the first 2 months of last year? 

Mr. Rogers. I didn’t notice that particular record, but I do know 
that all over the country we have wholesale grocers just going out of 
business. I don’t know whether we have had a wholesale grocer start 
in business in the last few years. I don’t know of even one, and 
wholesale grocers are going broke by the month. 

I was in a wholesale grocery house in Oklahoma City myself 13 
years. 

Senator Witey. Take this instance that you suggested. Let’s get 
it so concrete on the record that there can’t be any question. 

You are talking now about a man who wanted to get rid of his 
whole product, a cooperative, you said ? 

Mr. Rogers. No. This cooperative is 

Senator Winey. The one that you gave the 7-percent discount to. 
What was that business ? 

Mr. Rocrers. What was it ? 

Senator Witry. Yes. What isthe nature of it? 

Mr. Rogers. To tell you that would tell you how he is—— 

Senator Wixey. I don’t ask for that. 

Mr. Roeers. It is a well-known food product, and that wasn’t—— 

Senator Witey. A manufacturer of food products ? 

Mr. Rogers. That is right. 

Senator Witry. Did he sell his whole product to this person at 
7-percent discount ? 

Mr. Rocers. No. He sells toevery store in the Nation. 

Senator Witry. Do you know whether he sold others at the 7 per- 
cent, to get rid of his tremendous product ? 

Mr. Rocers. No; he didn’t. It wasn’t a closeout. Keep this in 
mind. That is a day-after-day price discrimination. You see, when 
these food producers spend so much money in nationally advertising 
their products, whether it is a farmer cooperative or others, they 
just can’t afford to have their product out of these big distributors’ 
stores. 

Now, this happens to be a farm co-op which has a nationally adver- 
tised product, and then though it was losing him money, he couldn’t 
afford to have his product out of that large bunch of stores. So, when 
the demand would come on, this was before the Robinson-Patman Act, 
when the demand would come on for more and more discounts, year 
after year, he just had to keep giving it, and that is why he is so con- 
cerned. That is why he thinks there can’t be any possibility that 
Congress wouldn’t enact this bill this time. 

Senator Keravuver. Would that 7 percent be more than the farmer 
cooperative sellers’ profit ? 
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Mr. Rocers. I am sure far above what—far above that, sure. 
Senator Winry. Well, he sold 
Mr. Rocers. That was a day-after-day—a month-after-month sales, 

Senator. It wasn’t a matter of closing out something. It was just a 

consistent day-after-day discrimination, and let me say this to you, 

Senator: 

That is what we are interested in. This day-after-day, consistent 
day-after-day discrimination. No one would want to do anything to 
keep a little canner or anyone else in this Nation from making closeout 
prices, if he wants to cut his price to get rid of his goods for any 
reason, or the bank is pushing him. 

What we are interested in is this day-after-day consistent discrim- 
ination that is—— 

Senator Winey. If I have got your facts right, the present statute 
will cover that exactly. If he is ahead, and I am the man he gives 
the 7 percent discount to, and the rest of the buyers he doesn’t give 
it to, and they are in competition with each other and they can’t sell 
at the price that I get the 7 percent, where is the present statute 
inadquate ¢ 

Senator ee ae Mr. Rogers, is there always a vicious circle, 
where somebody else is making a lower price ? 

Mr. Rocers. Well, as I told you, one of the big processors told me 
it is a trade practice now. Someone started it. There has been noth- 
ing done about it. It has been going on year after year ever since 
this bill has been debated in Congress, here. And it is still going on, 
but it is getting worse and spreading to more and more products in 
more and more areas. 

Mr. Cuumeris. I want to make a statement for the record, that 
after your analysis of this chart, | know my conclusion was on a 
different statement of what this chart meant, and after reviewing it 
I think your position as to C and ¢ is probably the same factual situa- 
tion as Red Crown and Standard of Indiana. 

Senator Keravuver. That is Red Indian. 

Mr. Cuumerts. Red Indian, whatever it is. And C in that situa- 
tion probably would have the right to reduce to meet competition. 

Senator Krrauver. Mr. Rogers’ entire statement will appear in 
the record at this point. 

(The prepared statement of Mr. Rogers, in full, is as follows :) 
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Mr. chairman and — men of the committee, my name is Watson Rogers. I 
am president of the National Food Brokers Association with headquarters in 
our Own building located at 1916 M Street NW., in Washington, D. C. 

I want to thank you for the opportunity you have given me to appear in sup- 
port of S. 11 and in opposition to S. 1211. 

As you may know, our member food brokers serve as the local sales representa- 
tives for the majority of the processed food manufacturers of this Nation. We 
sell for the very smallest food processors as well as for the very largest. Like- 
wise, our customers are among the very smallest food distributors of the Nation 
and the very largest. Because of our position in the food industry, our mem- 
bers are among the first to see the damaging effect of price discriminations. 

Some of you may know that our organization has been strongly supporting 
the equality of opportunity bill to strengthen the Robinson-Patman Act. We 
have appeared on behalf of this bill, S. 11, before. In order to keep this state- 
ment brief I would like to request thut the statements and testimony which I 
have presented to your committee during the last session of Congress on this 
proposed legislation be made a part of the record of this hearing. 
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It is with regret that we inform this committee that this bill, 8. 11, is needed 
more today than ever before. There are price discriminations in the food in- 
dustry that are having a tendency to destroy competition. Therefore, we are 
in favor of immediate enactment of this bill. 

I hardly need mention that since H. R. 1840 (the equality of opportunity bill) 
passed the House of Representatives by the almost unanimous vote of 393 to 3 
last June, an avalanche of propaganda has been directed toward small business 
firms all over the country to scare them with the proposition that the bill (S. 11) 
really won’t give them equality of opportunity to compete, but will kill that 
opportunity. 

If this bill did what the opponents’ propaganda claim the bill would do, we 
ourselves would vigorously oppose it. I am referring mainly to their loose talk 
about preventing the cutting of prices, preventing the meeting of competition, 
endangering our delivered pricing system, and all of the other phrases that have 
been deveioped in an effort to create opposition to this bill. 

Naturally our member firms located throughout this Nation are in touch with 
their manufacturers daily, telling them of competitive conditions. Where prices 
are out of line they tell the manufacturers they must cut their prices in order 
to meet competition in a given market. Our members feel it would be tragie, 
indeed, if their principals were not permitted to meet competition. But we ask 
that such lower prices be made available to all of the competing buyers in that 
area and not to just one or two favored buyers who would then have an unfair 
advantage over their competitors. 

Our association is proud of its 53-year history of always working for what we 
think is in the public interest. We are proud of the stand we have taken over 
the years of fighting for what we think are fair competitive conditions, which 
permit the little fellow as well as the big to make a livelihood in the grocery 
business if he has the money, the know-how, and the willingness to work. 

That is why it is most difficult for us to understand the attitude of the opponents 
of this bill, who in effect are saying that they feel that a seller should have the 
privilege of discriminating among competing buyers even if these discriminations 
mean the destruction of competition and the creation of a monopoly. Certainly 
this kind of philosophy cannot be considered to be in the public interest. 

I think they themselves offer the best reason why S. 11 should be passed. I 
would like to quote from an editorial that appeared in a meatpackers .asso- 
ciation bulletin : 

“KILL COMPETITION 


“A small packer has one large and very important customer named Jones and 
about 100 smaller customers. A competing packer in another city approaches 
Jones and offers him a 4-percent reduction on sausage items, but without making 
the same offer to any of the other 100 customers. 

“Our packer offers to meet the lower price to Jones without reducing the price 
to the other customers, as the Supreme Court has held that he may do. However, 
two bills now pending before the Congress, H. R. 11 and S. 11, can easily be inter- 
preted by the Trade Commission to find our packer guilty of violating the law 
because his prices would differ as between customers. 

“If you are opposed to the legislation, you should let your Senators and 
Congressmen know of your opposition.” 

Now, here is the meat in the coconut. Is it more important to the publie 
interest to permit this meatpacker to save the 1 sausage order, or is it more 
important to save the other 100 distributors? 

Do you think it is good for our economy to permit this one big customer to 
get a price advantage of this kind that is not available to his smaller competi- 
tors? Eventually this customer will get all of the business and his competitors 
will be driven out of business. And where will that seller be then who tried to 
keep his customer for the sausage order? He will be at the mercy of one cus- 
tomer who could put him out of business by merely switching to another seller, 
or putting in his own packing plant. 

This happened in the last century in the oil industry. It can happen in this 
century in the food industry or in any other industry where competition is in- 
tense and the margin between profit and loss is so small. 

But back to the packer’s worry about that sausage order. I would like to re- 
mind you Senators who have a great interest in the welfare of farmers of this 
Nation that it does not matter which packer gets the sausage order. The same 
amount of hogs will still be used. Regardless of the tyne of product, remember 
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the merchandise is going to be manufactured, sold, billed by someone. Don’t 
let anyone try to kid you. The fact that some seller is not given the privilege 
of discriminating in prices among competing buyers does not mean that the seller 

will go out of business. On the other hand, how can the hundreds of small cus- 
tomers withstand the unfair discrimination given to their big competitor? 

So this boils down to the simple issue. Is your concern greater over which 
manufacturer gets the sausage order. Does that mean more to vou than destrov- 
ing small business in America? ‘ 

Again, I repeat, our group, which handles the sales of the majority of the 
processed food of this Nation, feels that the seller must have the right to meet 
competition. He must have the right to cut prices. He must have the right to 
sell on a delivered pricing basis if he desires to do so. And under this bill, 
S. 11, he has that right. 

But we do say that he should not have the privilege of discriminating among 
competing buyers and destroying small business in the process. That privilege 
should not be granted to anyone. The opponents of this bill, however, either say 
or imply that such privileges should be granted regardless of how many compet- 
ing buyers are destroyed. 

I would like to say this about Senator Capehart’s bill, which we strongly op- 
pose. I remember that one of the earlier versions of his bill boldly provided that 
a seller could discriminate in price regularly or otherwise, so me as he could 
show good faith in meeting his competition. In the present version, S. 1211, those 
words * Tegularly or otherwise” were discreetly omitted but care was taken to 
get it into the legislative ae y of the bill that it would permit price discrimina- 
tion regularly or otherwise. S. 1211 would seriously weaken the Robinson-Patman 
Act. 

In conclusion, based on long experience in the food industry, it is my belief that 
if S. 11 is not enacted into law it will encourage the destruction of competition. 
The alarming trend of certain powerful organizations toward monopoly will be 
accelerated, and many thousands of their competitors will be eliminated. This 
would be done by forcing them into merger or bankruptcy. Congress must pass 
S. 11 to restore the equality of opportunity which is th» essence of free enterprise 
as we have known it in America. 

At this point I would like to add this one thought. Last year during the politi- 
cal campaigns small businesses of America was given promise after promise by 
both political parties. Eac - party promised all kinds of measures to strengthen 
small business. This bill, 11, is the most clear-cut issue on this problem which 
is so important to small eins ‘ss—it is the main bill which will face Congress 
this year. It will be interesting to note, when the final vote is counted along 
party lines, which one of the political parties really meant it last fall when they 
made those promises to small business. 


(Whereupon, at 12:05 p. m., the subcommittee went into executive 
session, to reconvene at 2 p. m. of the same day.) 


AFTERNOON SESSION 


Senator Kerauver. The committee will come to order 

We are very glad to have, as our first witness this a ifternoon, Mr. 
James a Cassedy. 

Mr. Cassedy was one of the outstanding lawyers and an assistant 
general counsel of the Federal Trade Commission for a number of 
years. He h: as spent many years in Government service, and I think 
he is one of the foremost authorities on the problems of the Robinson- 
Patman Act in our country. 

It will be recalled that last year when this bill was under consider- 
ation before the Judiciary Committee, . ‘nator Eastland, chairman 
of the Judiciary Committee, called Mr. Cassedy as an expert to give 
his views before the full committee in connection with this bill. 

We feel that you are eminently qualified to discuss it and tell us 
your views about it, Mr. Cassedy, and we appreciate your presence 
here today. 
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And I believe, also, Mr. Cassedy was involved in the Standard Oil 
of Indiana case. 


STATEMENT OF JAMES W. CASSEDY, GENERAL COUNSEL, MOTOR & 
EQUIPMENT WHOLESALERS ASSOCIATION 


Mr. Cassepy. I prosecuted it on behalf of the Federal Trade 
Commission. 

Senator Kerauver. What I mean is, you represented the Federal 
Trade Commission in the Standard Oil of Indiana case ? 

Mr. Cassepy. Yes; I handled the Standard Oil of Indiana case 
while I was Assistant General Counsel of the Federal Trade Com- 
mission, that is, the Seventh Circuit Court of Appeals and in the 
Supreme Court. I wrote the brief for the Commission and made the 
argument, the only argument that was made for the Commission in 
both courts. 

We argued the case twice before the Supreme Court, and there were 
others interested in the case, of course, who intervened. There was 
one intervenor, Mr. Cyrus Austin, who represented some independent 
retail gasoline dealers in the State of Michigan, and who appeared 
on the same side as the Federal Trade Commission. 

Mr. Austin had previously worked for the Federal Trade Com- 
mission and had tried the case before the hearing examiner. 

Senator Krravuver. Mr. Cassedy, I forgot to mention that Senator 
Eastland had expressed the desire that he could be here and present 
you and say some words about you personally, but he is in another 
meeting this afternoon. 

Senator Witry. How about Senator Dirksen ? 

Mr. Cuvumprts. He is on the floor. 

Senator Keravuver. I understand, Mr. Chumbris, Senator Dirksen 
said he wanted us to go ahead. 

Mr. Cuumerts. Yes. He is on the floor. There is a resolution 
coming up and he wanted to be there on it. 

Senator Keravuver. Mr. Cassedy, I notice you have a statement here. 
Do you want to proceed ¢ 

Mr. Cassepy. I would like only to refer to this statement. The 
statement that I have written is on behalf of one of my clients. 

Senator Kerauver. All right, sir. 

Mr. Cassepy. Mr. Chairman, I left the employment of the Federal 
Trade Commission 

Senator Kerauver. This whole statement will be printed in the 
record at this point. Please refer to such parts of it as you wish. 

Mr. Cassepy. All right, sir. 

(The statement of James W. Cassedy is as follows:) 





STATEMENT OF JAMES W. CASSEDY 


Mr. Chairman and members of the committee, my name is James W. Cassedy. 
I am general counsel of the Motor and Equipment Wholesalers Association and on 
behalf of the members thereof I thank you for the opportunity of presenting a 
statement in support of 8. 11. 

The Motor and Equipment Wholesalers Association is a large and very active 
trade association composed of over 1,500 independent automotive wholesalers, 
who are engaged in the sale and distribution of automotive parts, tools, equip- 
ment, and accessories in the replacement market through approximately 3,500 
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wholesale trade outlets and are located in every State of the United States and 
Canada. 

Conservatively estimated, there are at present in the automative service indus- 
try approximately 12,000 whoesalers, distributors, and jobbers, about 49,000 inte- 
grated car dealers, and nearly 300,000 retail outlets that sell and distribute auto- 
motive products. There are approximately 1,200 manufacturers of automotive 
products and these are divided into 3 classifications—1 makes automotive prod- 
ucts Only for original equipment, 1 makes automotive products for the replace- 
ment market, and 1 makes automotive products for both purposes. In addition, 
3 of the major automobile manufacturers, General Motors, Ford, and Chrysler 
also manufacture and sell automotive products in the replacement market. 

Our members buy their automotive merchandise from any of these manu- 
facturers that make and sell automotive products for the replacement market 
and resell such merchandise to garages, repair shops, service stations, car 
dealers, fleet operators, and other miscellaneous trade outlets. In so doing our 
members compete directly with automobile manufacturers, the major oil com- 
panies, the rubber tire companies, the car dealers, with other automotive whole- 
salers and indirectly with chainstores and mail-order houses that handle auto- 
motive products. Individually, our members are small-business men, but col- 
lectively the total business of these independent wholesalers constitutes a sub- 
stantial part of the automotive service industry, which is now one of the largest 
industries of the United States. 

Our members believe strongly in the national public policy expressed by the 
Congress in all of our antitrust laws. We believe strongely in our fundamental 
American system of free competitive enterprise that is protected and maintained 
by these laws. We look to their enforcement to protect competition not only 
between manufacturers at the primary level, but also competition between whole- 
salers at the secondary level, and competition between retailers at the third 
level. We look to their enforcement to protect competition at all levels from 
injury and destruction by price discrimination, exclusive dealing and other illegal 
practices. We look to their enforcement to protect our right, which is the right 
of all American businessmen at all levels of competition, to be independent, to 
make our own decisions, and to determine our own actions in accordance with 
our own judgements. 

We believe that our antitrust laws should provide equality of competitive 
opportunity between manufacturers, between wholesalers, and between retailers, 
at all levels of competition. That is our objective and goal but since the enact- 
ment of the first antitrust law Congress has found it necessary time and again 
to pass additional antitrust legislation to meet some new threat to our free 
competitive enterprise system which the law did not cover. The American 
people have never hesitated to support and the Congress has never failed to 
enact whatever antitrust legislation was needed to protect our free competitive 
enterprise system. Throughout the history of our country we have learned that 
protecting this system requires constant effort because there are always some 
who for selfish reasons adopt and use unfair and destructive methods of com- 
petition, particularly price discrimination, to gain an economic advantage which 
injures, destroys, or prevents competition, creates monopoly, or lessens their 
need to compete on the basis of fairness and efficiency. Of these illegal practices, 
the one that has been the most harmful and difficult to prevent throughout the 
years has been price discrimination. The fight waged against the evil of price 
discrimination has had a long legislative history. 

The first Federal law prohibiting price discrimination was the Interstate 
Commerce Act of 1887. Congress enacted this act largely as the result of public 
resentment against the discriminatory practices of the Standard Oil Co. and 
other trusts and combines, which destroyed their smaller competitors. Sub- 
sequently, the Interstate Commerce Act was supplemented by the Sherman anti- 
trust law of 1890, which made illegal “every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint of trade.” It also made it 
illegal to “monopolize, or attempt to monopolize, or combine or conspire with any 
other person or persons to monopolize any part of the trade.” 

Thereafter, in two cases prosecuted by the United States Government, United 
States v Standard Oil Company and United States v. American Tobacco Company, 
decided by the Supreme Court in 1911 (221 U. S. 1 and 106), the evidence dra- 
matically demonstrated that price discrimination had played a major part in 
bringing about monopolies in the petroleum and tobacco industries. These 
monopolies were broken up and the Sherman law appeared to be adequate where 
monopoly existed or where monopoly had reached such a near state of maturity 


91068—57—pt. 2——_12 








890 TO AMEND SECTION 2 OF THE CLAYTON ACT 


that the intent of gaining a complete monopoly was unmistakable, but this law 
was never interpreted as prohibiting the monopoly practice itself, and appar- 
ently was inadequate to prohibit price discrimination. 

Following these Supreme Court decisions in 1911 there was great public con- 
cerh over the monopoly problem. This was reflected in the Presidential cam- 
paign of 1912 in the platforms of the Democrat, Republican, and Independent 
parties which called for legislation that would prohibit the specific acts and 
practices, such as price discrimination, which lead to monopoly rather than 
to wait for a monupoly to grow to full flower and then attempt to break it up, 
The public demand was “to kill the weed in the seed.” 

It was in response to this public demand that Congress enacted in 1914 the 
Clayton Antitrust Act and the Federal Trade Commission Act. The Clayton 
Act made unlawful and specifically prohibited price discrimination and other 
harmful acts and practices that injure competition and tend to create monopoly, 
The Federal Trade Commission Act made unlawful and prohibited “unfair 
methods of competition” to cover any acts or practices which had not yet been 
defined as leading to monopoly. 

In drafting the Clayton Act prohibition against price discrimination, Congress 
was chiefly concerned with local or territorial price cutting such as the prac- 
tices charged against the Standard Oil Co. in the case previously mentioned, 
Large producers and manufacturers having the benefit of wide distribution 
were able to lower their prices in communities where they had local competition, 
while maintaining higher prices elsewhere. The competition injured and 
destroyed by this type of price discrimination was competition at the primary 
level with the discriminating seller and was not competition between wholesalers 
at the secondary level or competition between retailers at the third level. 

The Clayton Act prohibited price discrimination only “where the effect of 
such discrimination may be to substantially lessen competition or tend to create 
@ monopoly in any line of commerce.” In Van Camp and Sons v. American Can 
Company, 278 U. S. 245, 254 (1929), the Supreme Court unanimously held that 
the Clayton Act was as much concerned with the protection of competition 
hetween wholesalers and between retailers, who were customers of the manu- 
facturer making the discrimination, as it was concerned with the protection of 
competition of such manufacturer with its competitors. The Court held that 
“any line of commerce” includes all levels of competition, and while the statute 
sought to protect competition generally from substantial injury it remained very 
doubtful whether it was adequate to protect an individual wholesaler or retailer 
competing locally in the resale of the manufacturer’s goods. 

In addition to this inadequacy of the law there were two provisos which 
proved to render the price discrimination section of the Clayton Act almost a 
nullity. One of these was the proviso which exempted price discrimination on 
account of differences in quantities sold without reference to differences in the 
seller’s cost savings. The other was the proviso which exempted price dis- 
crimination made in good faith to meet competition. Because of these loop- 
holes and weaknesses in the Clayton Act discriminatory practices increased and 
spread to many industries. The growth of chain stores in the 1920's and early 
1930's, with mass buying power in excess of that of the largest wholesalers in 
many industries, brought about an increasing public demand for corrective 
legisiation to protect competition, not only between manufacturers and suppliers 
at the primary level, but also between wholesalers at the secondary level and 
between retailers at the third level. The prevalence of the price discrimination 
evil and its destructive effects upon small manufacturers, wholesalers and re- 
tailers at all levels of competition is set out in an overwhelming mass of evi- 
dence in some thirty volumes of factual studies submitted to the Congress by 
the Federal Trade Commission and by the hearings on the Robinson-VPatman 
bills. 

Thus in 1936 the Congress enacted the Robinson-Paitman Act in an effort to 
close the three loopholes above described and to strengthen the Clayton Act. 

The scope of the provision prohibiting price discrimination “where the effect 
of such discrimination may be to substantially lessen competition or tend to 
ereate a monopoly in any line of commerce,” was enlarged and rewritten so 
that price discrimination would be prohibited : 

“Where the effect of such discrimination may be substantially to lessen com- 
petition, or tend to create a monopoly in any line of commerce, or to injure, de- 
stroy, or prevent competition with any person who cither grants or receives the 
benefit of such discrimination, or with customers of either of them.” 

The House report (H. Rept. 2287, 74th Cong., 2d sess.) explained the added 
italicized language as follows: 
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“This provision accomplishes a substantial broadening of a similar clause 
now contained in section 2 of the Clayton Act. The existing law has in practice 
been too restrictive in requiring a showing of general injury to competitive 
eonditions in the line of commerce concerned, whereas the more immediately 
important concern is au injury to the competitor victimized by the discrimination, 
Only through such injury in fact cau the larger, general injury result. Through 
this broadening of the jurisdiction of the act, a more effective suppression of 
such injuries is possible and the more effective protection of the public interest 
at the same time is achieved.” 

The Senate report (S. Rept. 1502, 74th Cong., 2d sess.) explained the added 
underscored language as follows: 

“This clause represents a recommended addition to the bill as referred to 
your committee. It tends to exclude from the bill otherwise harmless violations 
of its letter, but accomplishes a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act. The latter has in practice been too 
restrictive, in requiring a showing of general injury to competitive conditions 
in the line of commerce concerned, whereas the more immediately important 
concern is in injury to the competitor victimized by the discrimination. Only 
through such injuries, in fact, can the larger general injury result, and to 
catch the weed in the seed will keep it from coming to flower.” 

From this legislative history and the words of the two injury clauses of the 
Robinson-Patman Act there can be no doubt that Congress wrote into the law 
two separate and distinct provisions to protect the competition of individual 
competitors as well as competition generally from the harmful effects of price 
discrimination. 

The two provisos, above described, exempting price discrimination, made on 
account of difference in the quantities sold and made in good faith to meet 
competition were considered by the Congress to be the principal loopholes of the 
Clayton Act. 

Speaking of these two provisos the House report (H. Rept. 2287, 74th Cong., 
2d sess.) in part stated: 

“These provisos have so materially weakened section 2 of that act which 
this bill proposes to amend, as to render it inadequate, if not almost a nullity.” 

The Senate report (S. Rept. 1502, 74th Cong., 2d sess.) in part stated: 

“The weakness of present section 2 lies principally in the fact that: (1) It 
places no limit upon differentials permissible on account of differences in quan- 
tity; and (2) it permits discriminations to meet competition, and thus tends 
to substitute the remedies of retaliation for those of law, with destructive con- 
sequences to the central object of the bill. Liberty to meet competition which 
can be met only by price cuts at the expense of customers elsewhere, is in its 
unmasked effect the liberty to destroy competition by selling locally below cost, 
a Weapon progressively the more destructive in the hands of the more powerful, 
and most deadly to the competitor of limited resources, whatever his merit and 
efficiency. While the bill as now reported closes these dangerous loopholes, it 
leaves the fields of competition free and open to the most efficient, and thus in 
fact protects them the more securely against inundations of more power and 
size.” 

It is, therefore, crystal clear that the three major objectivos of Congress in 
the enactment of the Robinson-Patman Act of 1936, amending the Clayton Act, 
were the fololwing: 

1. To broaden the scope of the act to cover “injuries” to individual com- 
petitors, in contrast to the requirement of the old Clayton Act that a general 
injury to competitive conditions in a line of commerce to be shown. 

2. To eliminate the possible exemption for discriminations made “on ac- 
count of” different “quantities sold’,, and substitute therefor an exemption 
for differences in the seller’s costs. 

3. To eliminate the nullifying effects of the “good faith meeting of com- 
petition” proviso of the old Clayton Act. 

With particular reference to the proviso exempting price discrimination in 
good faith meeting of competition, the Federal Trade Commission in its final 
report on the chain-store investigation, Senate Document 4, December 13, 1934, 
74th Cong., 1st sess., page 96, made the following recommendation : 

“A simple solution for the uncertainties and difficulties of enforcement would 
be to prohibit unfair and unjust discrimination in price and leave it to the 
enforcement agency, subject to review by the courts, to apply that principle to 
particular cases and situations. The soundness of and extent to which the 
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present provisos would constitute valid defenses would thus become a judicial 
and not a legislative matter. The Commission therefore recommends that sec- 
tion 2 of the Clayton Act be amended to read as follows: 

“Tt shall be unlawful for any person engaged in commerce, in any transaction 
in or affecting such commerce, either directly or indirectly to discriminate 
unfairly or unjustly in price between different purchasers of commodities, which 
commodities are sold for use, consumption, or resale within the United States 
or any Territory thereof or the District of Columbia or any insular possession 
or other place under the jurisdiction of the United States.” 

The Senate Committee on the Judiciary followed this recommendation lit- 
erally in that the bill reported contained no exemption of price discrimination 
made in good faith to meet competition. The House bill, on the other hand, 
contained the language of the present Robinson-Patman amendment. The Senate 
bill was amended on the floor of the House by insertion of the good-faith clause 
of the old Clayton Act. The conference committee agreed upon the language of 
the House bill and the statement of the managers on the part of the House, 
accompanying the conference committee bill, referred to the language of the 
Senate bill as follows: 

“The Senate bill contained a further proviso: That nothing herein contained 
shall prevent discrimination in price in the same or different communities made 
in good faith to meet competition. This language is found in existing law, 
and in the opinion of the conferees is one of the obstacles to enforcement of the 
present Clayton Act. The Senate receded, and the language is stricken. A pro- 
vision relating to the question of meeting competition, intended to operate only 
as a rule of evidence in a proceeding before the Federal Trade Commission, is 
included in subsection (b) * * *.” (H. Rept. 2951, 74th Cong., 2d sess., on 
H. R. 8442, pp. 6 and 7.) 

The chairman of the House conferees (Congressman Utterbach) submitted 
an additional detailed report clarifying the meaning of each subsection of the 
Robinson-Patman bill, and particularly the provision now referred to as the 
good-faith proviso, as follows: 

“In connection with the above rule as to burden of proof, it is also provided that 
a seller may show that his lower price was made in good faith to meet an equally 
low price of a competitor, or that his furnishing of services or facilities was 
made in good faith to meet those furnished by a competitor. It is to be noted, 
however, that this does not set up the meeting of competition as an absolute bar 
to a charge of discrimination under the bill. It merely permits it to be shown 
in evidence. This provision is entirely procedural. It does not determine sub- 
stantive rights, liabilities, and duties. They are fixed in the other provisions 
of the bill. It leaves it a question of fact to be determined in each case, whether 
the competition to be met was such as to justify the discrimination given, as one 
lying within the limitations laid down by the bill, and whether the way in which 
the competition was met lies within the latitude allowed by those limitations. 

“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive dis- 
criminations in violation of the obvious intent of the bill. 

“To illustrate: The House committee hearings showed a discrimination of 15 
cents a box granted by Colgate-Palmolive Peet Co., on sales of soap to the 
A. & P. chain. Upon a complaint and hearing before the Federal Trade Com- 
mission, this proviso would permit the Colgate Co. to show in rebuttal evidence, 
if such were the fact, an equally low price made by a local soap manufacturer in 
Des Moines, Iowa, to A. & P.’s retail outlets in that city; but this would not 
exonerate it from a discrimination granted A. & P. everywhere, if otherwise in 
violation of the bill. 

“But the committee hearings show a similar discount of 15 cents a case granted 
by Procter & Gamble to the same chain. If this proviso were construed to 
permit the showing of a competitive offer as an absolute bar to liability for dis- 
crimination, then it would nullify the act entirely at the very inception of its 
enforcement, for in nearly every case mass buyers receive similar discrimina- 
tions from competing sellers of the same product. One violation of law cannot 
be permitted to justify another. As in any case of self-defense, while the attack 
against which the defense is claimed may be shown in evidence, its competency 
as a bar depends also upon whether it was a legal or illegal attack. A discrim- 
ination in violation of this bill is in practical effect a commercial bribe to lure the 
business of the favored customer away from the competitor, and if one bribe were 
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permitted to justify another the bill would be futile to achieve its plainly intended 
purpose.” (Congressional Record, 74th Cong., 2d sess., vol. 80, pt. 9, p. 9418.) 

The conference report on the Robinson-Patman bill was agreed to by both the 
Senate and the House of Representatives without any objection. It was passed 
by the Senate by a unanimous vote and was passed by the House by a vote of 
290 to 16. 

The Robinson-Patman Act of 1936, amending the Clayton Act, prohibits price 
discrimination in the course of interstate commerce between purchasers of com- 
modities of like grade and quality, not only where the effect of the discrimina- 
tion may be substantially to lessen competition or tend to create a monopoly in 
any line of commerce, but also where the effect of the discrimination may be to 
injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination or with customers of either 
of them. 

The House report (H. Rept. 2287, 74th Cong., 2d sess., p. 3) stated: 

“The purpose of this proposed legislation is to restore, so far as possible, 
equality of opportunity in business by strengthening antitrust laws and by 
protecting trade and commerce against unfair trade practices and unlawful price 
discrimination, and also against restraint and monopoly for the better protection 
of consumers, workers, and independent producers, manufacturers, merchants, 
and other businessmen. 

“To accomplish its purpose, the bill amends and strengthens the Clayton 
Act by prohibiting discriminations in price between purchasers where such dis- 
criminations cannot be shown to be justified by differences in the cost of manu- 
facture, sale, or delivery resulting from different methods or quantities in which 
such commodities are to such purchasers sold and delivered. It also prohibits 
brokerage allowances except for services actually rendered, and advertising and 
other service allowances unless such allowances or services are made available 
to all purchasers on proportionally equally terms. It strikes at the basing-point 
method of sale, which lessens competition and tends to create a monopoly.” 

Specific exemption from the prohibitions of the Robinson-Patman Act are set 
forth in section 2 (a) as follows: 

“Provided, That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered: * * * And provided further, 
That nothing herein contained shall prevent persons engaged in selling goods, 
wares, or merchandise in commerce from selecting their own customers in bona 
fide transactions and not in restraint of trade: And provided further, That 
nothing herein contained shall prevent price changes from time to time where in 
response to changing conditions affecting the market for or the marketability of 
the goods concerned, such as but not limited to actual or imminent deteriora- 
tion of perishable goods, obsolescence of seasonal goods, distress sales under 
court process, or sales in good faith of discontinuance of business in the goods 
concerned.” 

Following these exemptions section 2 (b) sets forth certain rules of procedure 
in cases before the Federal Trade Commission, as follows: 

“Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing herein 
contained shall prevent a seller rebutting the prima facie case thus made by 
showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of a 
competitor, or the services or facilities furnished by a competitor.” (See H. 
Repts. 2287, 2951, 74th Cong., 2d sess., 1936; 80 Congressional Record 9418.) 

The Federal Trade Commission and the courts have repeatedly held that the 
first part of section 2 (a) sets out the elements necessary to establish a viola- 
tion of the law. They are (1) discriminations in price between different pur- 
chasers of commodities of like grade and quality; (2) certain jurisdictional 
facts; and (3) competitive injury. Proof of all three is necessary to make 
out a prima facie case. 

There are three defensive courses open. 

The first is to create one or more issues of fact by evidence controverting the 
Commission’s affirmative evidence offered to prove the various elements of the 
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case. For example, the defense may show that neither branch of the discrimi- 
nation was in interstate commerce, or that the commodities sold at different 
prices were not of like grade and quality. 

The second is to rebut the prima facie case by evidence defeating or over- 
coming any essential factual inference based upon prima facie evidence. For 
example, where there is no proof of actual injury to competition and the case 
is based solely upon the inference of competitive injury drawn from other 
evidence, the defense may show that there is no possibility or probability that 
the price difference may cause a competitive injury. 

The third is to plead and affirmatively prove one of the specific exemptions 
set forth in the provisos of section 2 (a). 

In a proceeding by the Federal Trade Commission against the Standard 
Oil Co. of Indiana for price discrimination in the sale of gasoline to competing 
purchasers at the retail level, in violation of section 2 (a) of the Robinson- 
Patman Act, Standard claimed that its lower discriminatory prices were 
made in good faith to meet equally low prices of other oil companies that 
were its competitors and that such facts established a complete substantive 
defense under the good faith proviso in the second half of section 2 (b). 

The Federal Trade Commission and the United Sttaes Court of Appeals for 
the Seventh Circuit, basing their opinions upon its legislative history, held 
that the good faith proviso did not afford a complete substantive defense fo a 
charge of price discrimination, that it was procedural and a matter of rebutting 
the Commission’s prima facie case and thus shifting back to the Commission the 
burden of affirmatively proving the competitive injury required by the statute, 
and in the face of such proof that the good faith proviso was not applicable. 

The Court of Appeals for the Seventh Circuit held that the proposal that 
meeting competition in good faith be made a complete defense for a discrim- 
ination in price otherwise prohibited was considered and rejected by the 74th 
Congress. (S80 Congressional Record 64.6, 6435, $139, 9414; H. Rept. 2951, 74th 
Cong., 2d sess., pp. 6, 7.) 

The action of Congress in deliberately taking the good faith proviso out of 
section 2 of the old Clayton Act, where it was a complete defense, (that made 
that section ‘almost a nullity,” that substituted “the remedies of retaliation 
for those of law,” that is ‘an obstacle to enforcement of the Clayton Act’’) and 
by transferring it to section 2 (b) where it was made a procedural section of 
the Robinson-Patman Act, discloses in itself the intention of Congress to reduce 
the legal status of the good faith proviso from that of a complete defense to the 
status of an evidentiary matter. 

In Staley Mfg. Co. v. Federal Trade Commission, 324 U. 8S. 745°(1945), the 
Supreme Court stated: 

“Tt will be noted that the defense that the price discriminations were made in 
order to meet competition, is under the statute a matter of ‘rebutting’ the Com- 
mission’s ‘prima facie case.’ Prior to the Robinson-Patman amendments, see- 
tion 2 of the Clayton Act provided that nothing contained in it ‘shall prevent’ 
discriminations in price ‘made in good faith to meet competition.’ The change 
in language of this exception was for the purpose of making the defense a 
matter of evidence in each case, raising a question of tact as to whether the 
competition justified the discrimination.” 

The Supreme Court has thus held that the good faith proviso ot section 2 
(b) does not provide a complete defense for violation of section 2 (a); that 
proof of meeting competition in good faith is sufficient to rebut only a prima facie 
case Of violation of section 2 (a) and, beyond that, is merely evidence to be con- 
sidered by the Commission with other evidence in determining as a question of 
fact in each case whether the manufacturer’s or supplier's competition justified 
the discrimination in price. 

The legislative history indicates that in inserting this proviso in section 2 (b) 
Songress had in mind the type of case where proof that the manufacturer's or 
supplier’s lower price was made in good faith to meet his competitor’s equally 
low price effectively rebuts a prima facie case of unlawful discrimination, 2s 
a matter of evidence. Such is the case where there is no discrimination between 
competing purchasers at the wholesale or retail levels and the only competition 
alleged to be injured is competition between the manufacturer or supplier and 
his own competitor. Muller v. Federal Trade Comm., 142 F. 2d 511 (6th Gir. 
1944), and Moss v. Federal Trade Comm., 148 F. 2d 378 (2d Cir. 1945), are cases 
of that type. The dictum of the court in the Moss case as to the effect of the 
2 (b) proviso must be read in the light of the fact that only competition between 
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manufacturers or suppliers at the primary level was involved. In such cases 
proof that the competitor’s price was met in good faith effectively rebuts an 
inference of injury to competition drawn from the mere fact that the manu- 
facturer’s or supplier’s price where he met competition was lower than the 
price charged elsewhere to non-competing customers. 

On the other hand where the price discrimination is between competing pur- 
chasers and the effect is an injury to competition between wholesalers at the 
secondary level, the fact that the seller’s lower price was made in good faith 
to meet his own competitor’s price offered to one wholesaler is not responsive to 
the issue, and certainly does not furnish a reasonable or logical factual basis 
that will justify and excuse the resulting injury to competition between that 
wholesaler and other wholesalers paying substantially higher prices. The 
same statement is applicable to retailers. In all such cases in order to deter- 
mine whether the rebuttal evidence of the good faith meeting of competition 
justified and excused the price discrimination, the Federal Trade Commission 
must consider the effect of the discrimination as well as the competition met 
by the seller, since proof that competition was met in good faith is sufficient 
to rebut a prima facie case, but where the effect of the discrimination may be 
substantially to lessen competition between wholesalers at the secondary level, 
or between retailers at the third level, we submit that the good faith proviso is 
not and should not be applicable. 

Notwithstanding all of the foregoing argument and legislative history the 
Supreme Court in the Standard Oil Co. case, Standard Oil Company of Indiana 
v. Federal Trade Commission, 340 U. 8S. 231 (1951), in a 5 to 3 decision held 
that the good faith proviso of section 2 (b) of the Robinson-Patman Act af- 
fords a complete substantive defense to all charges of price discrimination 
regardless of the substantially injurious effects upon competition between 
wholesalers at the secondary level, or upon competition between retailers at 
the third level. In effect the Supreme Court held that the very loophole, that 
practically nullified the price discrimination section of the old Clayton Act and 
Was an obstacle to its enforcement, that Congress clearly intended to close, 
and thought it did close, when it enacted the RobinsonPatman Act, was still 
open and that the good faith proviso afforded just as complete a defense under 
the Robinson-Patman Act as it did under the old Clayton Act. 

As a result of this decision the Robinson-Patman Act has been seriously 
weakened, the act affords no protection to competition between wholesalers, or 
between retailers, the public interest in protecting competition at all levels has 
been subordinaed to the individual manufacturer's or supplier's private interest 
in discriminating in price, the act has become largely a declaration of the 
seller’s right to discriminate in price, and wholesalers and retailers who are 
discriminated against are deprived of their right to object, regardless of the 
number of businesses that are injured and destroyed. 

Such discriminatory pricing practices constitute a serious threat of substan- 
tial injury and destruction to competition between wholesalers and between 
retailers, which cannot be prevented by the Robinson-Patman Act unless the 
act is amended to close the loophole created by this decision and S. 11 pro- 
poses to do this by rewriting the good faith proviso of section 2 (b) of the 
Robinson-Patman Act so that it will read as follows: 

“Provided, however, That unless the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of com- 
merce in any section of the country, it shall be a complete defense for a seller to 
show that his lower price or the furnishing of services or facilities to any pur- 
chaser or purchasers was made in good faith to meet an equally low price of 
a competitor, or the services or facilities furnished by a competitor: Provided 
further, That nothing contained herein shall be contsrued to alter the law 
applicable to the absorption of freight or of shipping charges.” 

The proposed amendment simply means that where the effect of the discrimi- 
nation in price, services, or facilities may be substantially to lessen competition 
between manufacturers at the primary level, between wholesalers at the secondary 
level, or between retailers at the third level in ahy section of the country, the 
discrimination cannot be justified and excused on the ground that the discrimi- 
nation was made in good faith by a mnaufacturer or supplier to meet an euqally 
low price of a competing manufacturer or supplier, or to meet the services or 
facilities furnished by a competing manufacturer or supplier. 

Thus the good faith proviso would not afford a justification for discriminations 
which have a substantially injurious effect upon competition and tend toward 
monopoly in any line of commerce in any section of the country. 
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We believe that this legislation, if enacted, would greatly strengthen the 
Robinson-Patman Act, and will furnish vitally needed protection to competition 
at all levels from the substantially injurious effects of price discrimination. We 
strongly believe that the proposed amendment is in the public interest and rec- 
ommend that it be enacted. 

Mr. Cassepy. I wanted to say this by way of personal explanation. 

I came originally from Mississippi, where I lived for a great many 
years. Senator Eastland and I are very good friends, and I came 
to Washington with him. I took a position with the Federal Trade 
Commission in March of 1943, and I was employed there as an attorney 
on the trial staff and later as Assistant General Counsel for a period 
of more than 9 years. 

I left the Commission in the latter part of May 1952, and I have been 
engaged in the private practice of Jaw here in Washington since that 
time. 

One of my clients is the Motor and Equipment Wholesalers Asso- 
ciation, of which I am general counsel. That is an association of 
automotive parts wholesalers. We have approximately 1,500 mem- 
bers. We have more than 3,500 wholesale outlets throughout the 
United States operating in every State and in the District of 
Columbia. 

The automotive service industry is a very large industry; and, like 
others, we are concerned with the subject of price discrimination. 
There are something like 12,000 automotive wholesalers, distributors, 
or jobbers in this industry. 

In addition, there are approximately 49,000 car dealers that are 
integrated with some car manufacutrers. There are approximately 
300,000 retail outlets that sell and distribute automotive products. 
That would include the gasoline service stations and the garages and 
repair shops and such as that. 

It is estimated that there are some 1,200 independent manufacturers 
other than car manufacturers who make automotive products. 

Before I get too far into this, I want to describe that there are three 
classes of those manufacturers. One type of manufacturer makes 
parts for the car manufacturers exclusively. A second type makes 
parts for the original equipment that goes into the automobiles and 
vehicles, and also sells parts in what we call the replacement market 
to independent wholesalers and various outlets. 

There is a third type of manufacturer who sells only to the inde- 
pendent wholesaler. 

In addition to those manufacturers, we have General Motors and 
Ford and Chrysler, who also make automotive parts that are sold and 
used, not only as original equipment in the motor vehicles, but also in 
the replacement market. 

The members of the association that I represent are strictly whole- 
salers, some sell to other wholesalers and to retail markets, also, while 
others sell to garages, repair shops, service stations, car dealers, fleet 
operators, and other outlets. In doing this we compete directly with 
automobile manufacturers, the major oil companies, the rubber-tire 
companies, the car dealers, and with other automotive wholesalers, 
and we also compete indirectly with chain stores and mail-order 
houses that handle automotive products. 

Now, generally, that classifies or describes this particular industry. 
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Our members are very much interested in the subject of the Robin- 
son-Patman Act because price discrimination has existed in this indus- 
try fora great many years. 

We have had price discrimination in varying forms. 

The Federal Trade Commission has, I think, proceeded against ap- 
proximately 17 automotive-parts manufacturers in charging them 
with price discrimination. They have also proceeded against some 
groups of automotive wholesalers, that we call buying groups, under 
section 2 (f) of the Robinson-Patman Act for receiving price discrimi- 
nations. Those buying group cases are still pending. They have not 
been completed, but a number of the manufacturer cases have been 
upheld and affirmed by several courts of appeals, particularly the 
seventh circuit and the eighth cireuit. 

Senator Witey. Under what law? 

Mr. Cassepy. Under 2 (a) of the Robinson-Patman amendment of 
the Clayton Act, the price-discrimination statute. 

Senator Witey. Then you feel that law is adequate to handle the 
violations such as have occurred ? 

Mr. Cassepy. No, sir; I do not think it is adequate to protect whole- 
salers competing at the second level of competition. For that reason 
I am here supporting S. 11. 

We think that price discrimination is an evil. From the beginning 
when we first started antitrust laws, it has been recognized as a de- 
structive weapon in the hands of a seller to eliminate competition. 

Senator Witey. I thought you said they were convicted. Were 
they not? 

Mr. Cassepy. Yes, sir; there have ben convictions of, let’s see, I be- 
lieve of four manufacturers so far in the courts of appeals, that is, 
upheld by the courts of appeals. I am not sure whether the good- 
faith defense was raised in all of those cases or not. I do not think 
it was. 

Mr. Dixon would know those cases as well as Ido. I think that they 
were entirely based upon whether the proof was sufficient to establish 
the required competitive injury. 

Now, those cases all involved competition at the secondary level, 
between competing wholesaler purchasers. None of them resulted, 
rather, in proof of injury at the primary level between competing 
manufacturers. In fact, there was no proof of injury at the primary 
level between competing manufacturers. 

Senator Wirry. If you had had 8. 11, what difference would there 
have been ? 

Mr. Cassepy. I do not know that there would have been any differ- 
ence. Of course, the Standard Oil decision has been in existence dur- 
ing the period of time those cases were tried, and the good faith defense 
being complete, could have been used had the facts justified its use in 
any of those cases. I do not recall that that defense was seriously 
argued in any of these cases. 

Senator Witry. Were these all of the same kind? If they were, 
give usa brief analysis of the facts. : 

Mr. Cassepy. One manufacturer, let’s say Manufacturer A, was 
selling automotive products on a volume discount scale. 

Senator Wirry. To whom? 

Mr. Cassepy. To all purchasers, all wholesale purchasers. 
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Senator Witxy. Wholesalers? 

Mr. Cassepy. Wholesalers. 

Now, the discount scales gave to those purchasers, say, a percentage, 
let’s say 1 percent up to $1,000 in purchases, and if he went to $5,000 
he got 5 percent; if he went to $10,000, he got 10 percent off, and as his 
volume went up, he got a larger discount. 

Senator Witry. Wholesalers all in the same territory, so to speak? 

Mr. Cassepy. In any territory, yes, sir—all over the country. That 
liscount scale was national in its operation. 

Now, numerous automotive manufacturers used that system, and do 
today. They have that volume discount scale. 

The scale, Senator, itself was discriminatory and not justified by 
differences in the seller’s costs, and was not justified i in those various 
cases. Those scale prices were not prices given to meet competing 
manufacturers’ prices in the sense of meeting competition. They set 
up their own systems, their systems met other : systems 

aggre Wier. Were they all treated alike? 

Mr. Cassepy. All within the scale of the volume were treated alike; 
ves. Al purchasers who bought within a certain range of volume 
got the same price. 

But your discrimination came because buyers who could afford to 
buy in larger 1c 1 ptiig and store the goods and continue to compete 
with others would get a much lower price, and that lower price was 
such to favor the larger buyers, or the buyers who had more financial 
ability than the others. It gave them a competitive advantage over 
the smaller buyers. And, of course, it gave them such an adv: antage 
that, if they used it, they could take the business away from their 
competitors. 

Senator Witry. That was held a violation? 

Mr. Cassepy. That was held a violation; yes, sir. 

Senator Winey. It covered the whole United States? 

Mr. Cassepy. Yes, sir. 

Senator Wirry. Then the district was the whole United States in 
that particular instance. 

Mr. Cassepy. There were no zone delivered prices involved, no area 
prices involved, in these automotive parts cases. The prices given 
were national in scope. 

But the good-faith defense was not involved, Senator, to justify 
these scales, because the scales themselves were disc riminatory. The 
only question in those cases that was seriously argued was whether or 
not the cale of discounts injured competition between competing 
wholesalers who purchase the products. 

Senator Krravuver. In other words, that did not involve the issue 
that we have in S. 11—— 

Mr. Cassepy. That is right; it did not involve this. There were 
some that I think raised the question, but did not pursue it. They 
may have interposed that as a defense, and then later had no proof 
of it. Actually, I doubt that they could have justified it on the factual 
question of good faith. I do not think it would have been in good 
faith. 

You would have the same situation in that instance as you do in 
the Staley Products case, and the Corn Products case, where two com- 
peting sellers had systems of pricing that they set up to match each 
other’s systems. Each system was unlaw ful, and the Supreme Court 
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held in those cases that one unlawful system could not be jutified in 
good faith to match another unlawful system. 

Senator Witey. What were the facts that made it unlawful? Was 
it the failure to have adequate scales for quantity, or what made it 
unlawful? 

Supposing 1 man bought 10 parts and another bought 100,000 parts. 
Should the price be the same ? 

Mr. Cassepy. If it was justified by a difference in the cost of selling 
on a per unit basis, the one who bought the larger quantity could get 
a lawful cost-justified price. But if it was not cost justified, and an 
arbitrary difference, they each would be entitled, under the Robinson- 
Patman Act, to the same price. The larger quantity might be justi- 
fied on a proportional unit basis in lesser price where there was a cost 
difference. 

Senator Witey. That was the element, then, in these cases? 

Mr. Cassepy. There was no cost justification of these scaled prices. 
It gave, for instance, one competing wholesaler who bought the 
100,000 lot maybe a 20-percent discount, and the one who bought in 
the 100-unit lot, possibly no discount at all or such a low discount, 
maybe 1 or 2 percent, that the difference between them was so sub- 
stantial that it gave the large purchaser an advantage that he could 
use in putting the smaller one out of business, or substantially i injuring 
him. 

Now, I merely mention those cases to show that the price discrimi- 
nation "practice is in this industry, and it is an evil with which this 
industry has to deal. And in representing wholesalers, we are having 
to put up with it. As the law now stands, wholesalers have no pro- 
tection from whatever injury may result from the discriminatory 
practices of manufacturers. They could justify it in meeting each 
other’s prices in good faith, so they say, as between themselves at the 
primary level. ‘They can destroy and put out of business 1 or 10 or 
100 wholesalers at the secondary level, and these wholesalers have no 
rignt to object, no voice to be heard, or any way to stop that practice. 

Senator WiLey. According to the facts you gave us, then, they were 
not sold to wholesalers, they were sold to the regular retailers. Is that 
it ¢ 

Mr. Cassepy. No, sir. The manufacturers sell only to wholesalers. 

Senator rv WIL EY. I understand, but you said the law was adequate and 
that they were found guilty, and so forth. In the instance you took, 
the 100 parts and 100,000 parts, the cases that you told us about—and 
we used 100,000 and then we used 100. The manufacturer sold those 
parts to whom, under the cases that were litigated ? 

Mr. Cassepy. Sold to competing wholesalers. 

Senator WiLEy. Yes. 

Mr. Cassepy. The one getting the 100,000, say, is one wholesaler 
on one side of the street; the other one on the other side of the street 
getting 10,000. They compete with each other in the resale of those 
to retailers. In so doing, the one who got the larger quantity at the 
lower price could injure the other one across the street. who paid the 
higher price. 

Senator WiteEy. I understand that, but you do not understand me, 
or we are getting cross purposes here. 

You said the law was adequate in relation to the number of cases. 
! asked you to give us a set of facts that would illustrate the trans- 
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action. Did the manufacturer sell to the wholesalers where they were 
found responsible? g 

Mr. Cass‘epy. Yes, sir; they were. 

Senator Witry. Then why isn’t the law at present adequate in that 
case ¢ 

Mr. Cassepy. The law in that case did not involve competing manu- 
facturers and injury to competing manufacturers. 

I mean, the cases did not involve meeting competing manufac- 
turers’ prices. When you have that situation, Senator, you get into 
this question of meeting a competitor’s price in good faith and whether 
or not it should justify injury at any level of competition. 

Now, as to what extent, if you go on the present law as announced 
by the Supreme Court in the Standard of Indiana case, a manufac- 
turer can meet another manufacturer’s low price with an equally low 
price if he does so in good faith. My point was that while there 
might be some justification in meeting the other manufacturer, that 
when you have competing purchasers ‘at the wholesale level, it is not 
logical or reasonable to say that you can put people out of business 
at the wholesale level and justify it by your good faith in meeting 
a competitor at the top level. 

In my judgment, substantial injury to competition would nega- 
tive the good faith. And because I believe that S. 11 would write 
out of the statute that defense, that when you have substantial injury 
to competition at the primary, secondary, or third level of compet- 
tion, I think it ought to be enacted so that you could not use that 
defense where you had a substantial lessening of competition. And 
that is the reason we are here interested, because of these wholesalers 
that I represent. 

I have in my statement undertaken to trace the history of what 
Congress has done in the antitrust laws from the Interstate Commerce 
Act of 1887 down to date, with respect to dealing with price discrimi- 
nation and how to curb price discrimination that has substantially 
injured competition. And until now I do not think Congress has yet 
see dealt with it. I think it needs something more, and I] 
think this S. 11 goes a long way toward accomplishing it. 

Senator Krravver. Do you want to tell us, in your own words, 
its history and the defects or shortcomings of the legislation, Mr. 
Cassedy ? 

Mr. Cassepy. Yes, sir. 

Of course, we know that the Interstate Commerce Act in 1887 dealt 
with discriminatory rates, railroad rates, and in a sense it regulated 
discriminatory practices. After that law was passed there was con- 
siderable agitation and talk about the trusts and combines which 
resulted in the Sherman Antitrust Law in 1890. 

Now, the Sherman law made illegal every contract, combination in 
the form or trust, or otherwise, or conspiracy, in the restraint of 
trade. It also made it illegal to monopolize or attempt to monopolize, 
or combine or conspire with any other person or persons to monopo- 
lize any part of the trade. 

The Sherman law did not mention price discrimination, but in the 
old Standard Oil Trust case and the American Tobacco Trust case, 
which were decided in 1911 by the Supreme Court, the evidence 
showing how these two trusts were created discloses that they were 
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created by use of price discriminations in the tobacco and the petro- 
leum industries. 

The Sherman law was adequate so far as breaking up a monopoly 
was concerned. It still is adequate for that purpose. It was ade- 
quate so far as the attempt to monopolize was concerned, provided 
the evidence or the proof showed that the travel on the road toward 
monopoly had reached that point where it was certain that a monop- 
oly would result. 

The law never was interpreted as adequate to deal with the monopo- 
listic practice itself, such as price discrimination as a practice, per se, 
and never has been interpreted on that basis. 

Following those two decisions there was a great deal of talk about 
price discrimination. We had three political parties in the year 
1912, and all three parties had planks in their platform that dealt 
with price discrimination. The Democrats, the Republicans, and 
independent parties all called for legislation that would prohibit the 
specific acts and practices which led to monopoly. And it was a result 
of this public demand that in 1914 we got the Clayton Act and the 
Federal Trade Commission Act. 

Now, the Clayton Act dealt specifically with price discrimination 
and other specific acts and practices that Congress thought should 
be dealt with. 

The Federal Trade Act dealt with unfair methods of competition 
to cover any practices or acts that might not be specifically covered 
by the Clayton Act. 

The Clayton Act, in section 2, made unlawful and specifically pro- 
hibited price discrimination that injured competition and tended to 
create a monopoly. The word “substantial” is in the statute. 

When the Clayton Act was passed, Congress seemed to be chiefly 
concerned with price discrimination that was local or territorial, sim- 
ilar to that the Standard Oil and American Tobacco companies had 
used in going into local areas and lowering their prices so low that 
they put local competition out of business, while maintaining prices 
higher elsewhere, until they got rid of that competition and then jack 
the price back up, and the consumers paid for it. 

It seems in the history of the Clayton Act that was the type of 
practice that Congress was concerned with. When it prohibited price 
discrimination in the Clayton Act, Congress provided it was pro- 
hibited only where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line 
of commerce. 

The words “in any line of commerce” were kicked around and a 
great many people thought that that meant only the primary level 
between competing manufacturers. I do not recall the name of the 
case, but there is a court of appeals decision that held that it only 
applied in the primary line between competing manufacturers or 
producers. 

Later on, in 1929, in Van Camp & Sons v. American Can Co., the 
Supreme Court unanimously held that the term “any line of com- 
merce” applied to all levels of competition, and applied to manu- 
facturers in the primary level, and applied to competing wholesalers 
at the secondary level, and competing retailers at the third level. 
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But that case did not decide what was meant by “substantial injury 
to competition.” It did not clarify how much injury would. be 
peepee? 

Now, following that decision, there was further agitation in regard 
to making the law clear as to whether competition at these three 
various levels would be protected by the price-discrimination statute.: 
In 1936 when Congress enacted the Robinson-Patman Act, it dealt 
with three so-called loophoies in the Clayton Act that were thought 
to so nullify the law that unless those loopholes were plugged, the 
law would not effectively curb or restrain price discrimination. 

One of those was to enlarge this injury provision, and they wrote it 
to read, not only where the effect of the discrimination may be sub- 
stantially to lessen competition, or tend to create a monopoly in any 
line of commerce, but they added—on page 7 of my statement, under- 
scored : 

* * * or to injure, destroy, or prevent competition with any person who 
either grants or receives the benefit of such discrimination, or with customers 
of either of them. 

I mention this because you have two standards of injury created, 
at least you have two clauses that deal in different w ays with com- 
petitive injury, at either level of competition, whether it be at the 
primary or secondary or third, that is, between manufacturers at the 
primary level, or wholesalers at the second, or retailers at the third. 

You have general injury to competition in one standard and you 
have individual injury to competition in the other standard. 

The other two things that the Robinson-Patman Act dealt with 
were two porvisos that were in the original Clayon Act. One ex- 
empted price discriminations on account of differences in the quan- 
tities sold, without reference to differences in the sellers’ cost of sales. 
To remedy that, we have the cost-justification proviso, which ex- 
empts price discrimination, where the sellers’ cost in serving his 
customers are different. The prices are permitted to reflect those dif- 
ferences in cost. 

The other provision or proviso which was considered a loophole 

ras the one which permitted price discrimination made in good faith 
to meet competition. That was written into the law, and while that 

ras considered a defensive measure, it was thought by those who 
were in Congress considering the Robinson- Patman Act that that 
would nullify the prohibition careers discrimination because it was 
said that all discriminatory prices, or all prices, were made, in a sense, 
to meet competition. 

Those three items were dealt with. I have set out in my state 
ment the reports of the various committees of Congress that dis- 
eussed these weaknesses in the Clayton Act. And if you will turn to 
page 10 of my statement, I have the three major objectives of Con- 
gress in the enactment of the Robinson-Patman amendment of the 
Clayton Act stated. 

The first one was to broaden the scope of the act to cover “injuries” 
to individual competitors, in contrast to the requirement of the old 
Clayton Act that a general injury to competitive conditions in a line 
ef commerce be shown 

The second was to eliminate the possible exemption for discrimina- 
tions made “on account of” different “quantities sold,” and substi- 
tute therefor an exemption for differences in the seller’s costs. 
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The third one, which is the one we are concerned with here, was 
to eliminate the nullifying etfects of the “good faith meeting of com- 
petition” proviso of the old Clayton Act. 

Now, the provisos which exempt price discriminations are in my 
written statement at the bottom of page 16. These are, first, the cost 
justification; second, the selection of customers in bona fide transac- 
tions and not in restraint of trade; and the third one, where there is 
a change in market conditions or where the goods are perishable.. 

On page 17 you will find a copy of the present law which sets forth 
the good-faith proviso as it is now written. That proviso was put 
into subsection (6) immediately following the price discrimination 
provisions of section 2 of the Robinson- Patman amendment. This 
proviso provides: 

That nothing herein contained shall prevent a seller rebutting the prima 
facie case thus made by showing that his lower price or the furnishing of 
services or facilities to any purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or the services or facilities 
furnished by a competitor. 

When the Federal Trade Commission had the Standard Oil case 
before it, that proviso was interposed by Standard Oil of Indiana 
as a defense to the price discriminations charged against it. Standard 
claimed in that case that it was meeting competing oil companies’ 
prices in the area of the city of Detroit. Standard was charged in 
that case with giving lower discriminatory prices, I believe it was a 
cent and a half per “gallon, on gasoline sold to four purchasers. 

Of the 4 purchasers, 3 of them were combination wholesalers and 
retailers. They were Citrin-Kolb, Wayne, Stikeman, and the fourth 
one was known as Ned’s. 

Ned’s was only a retailer. Ned’s sold only at retail. Now, in using 
the terms “wholesaler” and “retailer,” I am following the precedent 
that the character of the selling determines the function of the whole- 
saler or retailer. If the purchaser resells to retail outlets, he is a 
wholesaler. If he sells as a retailer to consumers, he is a retailer. 

Here Ned’s was selling to the automobile owners, the consumers 
only. The other three were selling in part at retail and in part at 
wholesale. I believe possibly those three in their wholesale activities 
had some retail outlets of their own that they supplied. 

Standard Oil Co. had, I think, 450 stations under lease, or they 
owned the property and they had people operating those stations as 
company stations. 

These four were favored with a cent and a half per gallon on the 
price lower than the other 450 got from Standard. They were selling 
directly, not through any intermediate agency. 

The Federal Trade Commission, interpreting what was meant by 
Congress when it changed this good-faith proviso and put it into 
subsection (6), held that that was a procedural matter, that where 
the Commission proved a discriminatory price between competing pur- 
chasers and there was a probability, reasonable probability, of sub- 
stantial injury resulting, that that made a prima facie case, in viola- 
tion of the statute. 

The Commission interpreted the good-faith proviso to be defensive 
procedurally only in that it would rebut a prima facie case. And if 
Standard interposed it and proved its good faith, then the Commission 
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would be required, as a matter of procedure, to take the burden of 
proof and prove actual injury to competition affirmatively. 

Now, on the basis of that interpretation, the Commission held 
that there was in this case affirmative proof of substantial injury to 
competition between these retailers in their selling this gasoline. It 
was shown that many stations were being injured by loss of business, 
and I believe some of them actually were put out of business, and 
that Ned’s stations were growing and increasing their business. 

Standard was able to show that they were meeting local competi- 
tion, particularly that there were some local gasoline companies, pro- 
ducers, that operated only within the State of Michigan that produced 
gasoline and sold it. Red Indian was one that was named. Red 
Indian was not a gasoline that had national public acceptance or 
national advertising. It did not have the consumer acceptance as did 
the gasoline sold by the major companies, particularly Standard. 

This Red Indian gasoline was on the market all the time at pos- 
sibly 4 cents lower than Standard’s price ever was. Standard, in 
offering this defense, claimed that they were meeting Red Indian’s 
price, or at least meeting it in part, by the cent and a half per gallon 
that they gave. The cent and a half per gallon was not cost justified. 
Actually, there was proof of some cost justification, but they aban- 
doned that defense and argued solely on the question of their right 
to discriminate by meeting competition, like this Red Indian gasoline 
competition. 

There was some evidence that other major oil companies, like Gulf 
and Texas and Shell—I believe the Commission had complaints against 
other major companies in other cases, cases that never were tried. 

Standard had some claim that it was meeting similar prices given 
by other major companies in that same area. However, the Com- 
mission held that the proviso did not apply where there was affirma- 
tive proof of substantial injury to competition between these competing 
retailers. On that basis, they said that they would not decide factually 
whether Standard did or did not act in good faith. 

You could assume they did act in good faith, and yet it would not 
be a complete defense if there were substantial injury to competition 
resulting between these competing retailers. 

The case was appealed to the seventh circuit in Chicago. I briefed 
it for the Commission and argued it for that court. In that court, 
all three judges unanimously held that the Commission’s interpreta- 
tion was correct. And I want to read you—— 

Senator Keravuver. Justice Minton’s decision? 

Mr. Cassepy. Justice Minton decided the case, Justice Minton was 
1 of the 8 judges. Meanwhile, he was appointed on the Supreme Court, 
and before the case was argued in the Supreme Court he was confirmed 
and serving as a Supreme Court Justice. 

Senator Keravuver. But he disqualified himself? 

Mr. Cassepy. Disqualified himself because he, of course, would not 
decide in both courts. He decided it in the lower court. 

Now, the Federal Trade Commission and the Court of Appeals for 
the Seventh Circuit both based their opinions upon the legislative his- 
tory and held that the “good-faith proviso” did not afford a complete 
substantive defense to a charge of price discrimination. They held 
that it was procedural in a matter of rebutting the Commission’s prima 
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facie case, and thus shifting back to the Commission the burden of 
affirmatively proving the competitive injury required by the statute; 
and in the face of such proof that the “good-faith proviso” was not 
applicable. The court of appeals pointed out in its opinion, that the 
proposal that meeting competition in good faith be made a complete 
defense for a discrimination in price, otherwise prohibited, was con- 
sidered and rejected by the 74th Congress. 

Senator Kerauver. Off the record. 

(Discussion off the record. ) 

Senator Kerauver. Mr. Cassedy, you may proceed. 

Mr. Cassepy. I wanted to point out here that under the original or 
old section 2 of the Clayton Act, this “good-faith proviso” was a com- 
plete defense to charges of price discrimination. In the reports of 
the various committees of Congress in considering the Robinson-Pat- 
man amendment, they referred to this “good-faith proviso” as one that 
made the section “almost a nullity,” one that substituted the remedies 
of retaliation for those of law, and said it was an obstacle to enforce- 
ment of the Clayton Act. 

I want to point out that the action of Congress in deliberately 
taking this “good-faith proviso” out of old section 2, where it was a 
complete defense and transferring into section 2 (b) where it was 
made a procedural section, that that, in itself, disclosed the intention 
of Congress to reduce the legal status of the “good-faith proviso” 
from that of a complete defense to the status of an evidentiary matter, 
as I have just described. 

Now, I want to support that statement by the Supreme Court deci- 
sion in the Staley case, “Staley Manufacturing Co. v. Federal Trade 
Commission.” 1 have a quotation from that case—it is not long—on 
page 20 of my statement : 

It will be noted that the defense that the price discriminations were made in 
order to meet competition, is under the statute a matter of “rebutting” the Com- 
mission’s “prima facie case.” Prior to the Robinson-Patman amendments, section 
2 of the Clayton Act provided that nothing contained in it “shall prevent” dis- 
criminations in price “made in good faith to meet competition.” The change in 
language of this exception was for the purpose of making the defense a matter of 
evidence in each case, raising a question of fact as to whether the competition 
justified the discrimination. 

Now, there is a decision, in my opinion, which upholds the view that 
the Commission took and that the seventh circuit took in the Standard 
of Indiana case. But when the Supreme Court decided the Standard 
of Indiana case—— 

Senator Winey. That is what you gave us previously, the 
Detroit—— 

Mr. Cassepy. Yes, the Standard of Indiana-Detroit case. 

Senator Winey. And you gave us the decision of the circuit court ? 

Mr. Cassepy. They held there just as the Commission did, that the 
good faith proviso was not a complete defense. 

Senator Witry. What did the Supreme Court say? 

Mr. Cassepy. The Supreme Court said, in a five-to-three decision, 
that section 2 (b) of the Robinson-Patman Act, containing this pro- 
viso, affords a complete substantive defense to all charges of price 
discrimination regardless—and I say this because you will find it in 
the major opinion—regardless of the substantially injurious effects 
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upon competition between wholesalers at the secondary level or be- 
tween retailers at the third level. 

Senator Wirey. What page are you quoting from now? 

Mr. Cassepy. I am reading from my statement on page 22, the 
bottom of it. 

Senator Witry. Thank you. 

Mr. Cassepy. As to what the Supreme Court held in the Standard 
Oil case. 

In effect, the Supreme Court held that the very loophole that prac- 
tically nullified the price discrimination section of the old Clayton 
Act, and was an obstacle to its enforcement, that Congress clearly 
intended to close, and thought it did close, when it enacted the Robin- 
son Patman Act, was still open and that the good faith proviso 
afforded just as complete a defense under the Robinson-Patman Act 
as it did under the old Clayton Act. 

As a result of this decision the Robinson-Patman Act has been 
seriously weakened. The act affords no protection to competition 
between wholesalers or between retailers: the public interest in pro- 
tecting competition at all levels has been subordinated to the indi- 
vidual manufacturers’ or suppliers’ private interest in discriminating 
in prices; the act has become largely a declaration of the seller’s right 
to discriminate in price; and wholesalers and retailers who are dis- 
criminated against are deprived of their rights to object, regardless 
of the number of businesses that are injured and destroyed. 

Such discriminatory pricing practices constitute a serious threat of 
substantial injury and destruction to competition between wholesalers 
and between retailers, which cannot be prevented by the Robinson- 
Patman Act unless the act is amended to close the loophole created 
by this decision. And 8S. 11 proposes to do this by rewriting the good 
faith proviso of section 2 (b) of the Robinson-Patman Act so that 
it will read—and I can give it in my own words—so that it would 
remove the good faith defense where there may be a substantial injury 
to competition at any level, whether it be between manufacturers at 
the top level, or wholesalers at the second, or retailers at the third. 

It still leaves it, as a complete defense, however, where there is indi- 
vidual injury to competition at the various levels. It would be neces- 
sary to draw the line as between substantialy injury to competition 
where the good faith proviso would not apply as distinguished from 
some injury to competitors where the good faith proviso ‘would apply. 

I think that this type of law would merely mean that it was a 





legislative, a congressional interpretation, which would write out of 


the law this defense where there was a substantial lessening of com- 
petition. 

I think possibly the Federal Trade Commission and the courts 
could have so interpreted the law but for the Standard Oil case. 
They did not decide as a factual issue what was good faith and what 
was not good faith. There has never been a decision that substantial 
injury to competition is in accord with good faith. I think possibly 
the reverse could be held by a vigorous interpretation of the meaning 
of good faith. But if it follows the line that the Supreme Court has 
given in the Standard of Indiana decision, it is my opinion that the 
decision means that good faith could exist along with a substantial 
lessening of competition. 


| 
} 
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In my judgment this should not be, and I think the law should pro- 
tect competition from substantial injury at any level, and for those 
reasons, [ support S. 11. 

Senator Dirksen. Mr. Cassedy, what did the Supreme Court say 
about the intentions of Congress with respect to the self defense of 
the seller ¢ 

Mr. Cassepy. It said in substance, Senator, that the seller should 
have the right of self defense. And I think the seller should have the 
right of self defense, also. That is my opinion. I think he should 
have the right to meet a competing seller's price in good faith, but 
not to the extent of a substantial lessening of competition. I think 
there should be a line drawn as to how much injury he can cause 
by a price discrimination even in self defense. 

Senator Dirksen. A little while ago you were talking about legis- 
lative intent. Here is what the Supreme Court said in the Standard 
Oil case—I am assuming the syllabus is correct : 

Congress did not seek by the Robinson-Patman Act either to abolish compe- 
tition or so radically to curtail it that a seller would have no substantial right 
of self defense against a price of a competitor 

Mr. Cassepy. Senator, I do not disagree with that. I think that 
philosophy should be maintained, and T think that it is maintaine« 
and would be maintained here. I do not think this proposal in S. 11 
tends to curb competition at all. I do not think that the price dis- 
crimination prohibitions of the statute curb competition. It simply 
writes rules of fair play in the game of competition so that there 
would be the same rules applying to everybody. 

The Supreme Court did not consider in that opinion the effect of 
the price discrimination practices that were used at the primary level, 
upon the secondary level, or upon the third level of competition. If 
you will read the latter part of Justice Burton’s decision, the majority 
decision of that Court, you will find that he said that this defense 
shall be a complete defense at the primary level. Only the primary 
level of competition was considered regardless of what occurred be- 
tween competing purchasers at any lower level. 

Now my whole argument here 1s that I think there is a substantial 
dignity to competition between wholesalers and between retailers at 
the second and third level, and I do not think they ought to be dis- 
regarded by the Supreme Court or by Congress. T think that there 
ought to be some rules written into the statute that would protect them. 

Now I agree that the primary level of competition ought to have 
some advantage because sellers at that level begin the competitive 
game. They start it, and without the selling at the primary level, we 
would not have competition at lower levels. 

But I do not think you ought to so favor them that you disregard 
those at lower levels to the extent that they could be injured and de- 
stroyed regardless of the extent of it. I think there ought to be a 
line drawn somewhere, and S. 11 does draw the line. 

I have thought about this a great deal, and I may say this to Senator 
Wiley: Sen: itor, you have ts alked about a solution to this problem. I 
am going to give you one that I think will solve it. While I am sup- 
porting S. 11 like it is, I have undertaken to write a bill which would 
eliminate the good-faith defense where there is substantial injury 
between competing wholesalers, or competing retailers, or other com- 
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peting purchasers; that is, at levels lower than the primary level, and 
leaving the defense complete at the primary level between manu- 
facturers. 

I am saying in substance that where the injury occurs at these lower 
levels, that the good-faith defense would not apply. I have some 
copies of it if you would care to have them. 

Senator Kerauver. Yes; and I think it should be put in the record 
at this point. 

(The document referred to is as follows:) 


[S. —, 85th Cong., 1st sess.] 


A BILL To amend subsection (b) of section 2 of the act entitled “An act to supplement 
existing laws against unlawful restraints and monopolies, and for other purposes,” ap- 
— October 15, 1915, as amended (15 U. S. C. 13 (b)), to strengthen the antitrust 
aws in protecting competition between wholesalers, retailers, and other purchasers, and 
to secure equality of opportunity for such purchasers to compete in trade or business 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That subsection (b) of section 2 of the act 

entitled “An act to supplement existing laws against unlawful restraints and 

monopolies and for other purposes,” approved October 15, 1914, as amended (15 

U.S. C. 13 (b)), is hereby amended to read as follows: 

“Sec. 2 (b). Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination: Provided, however, That unless 
the evidence affirmatively shows that the effect of the discrimmination may be 
substantially to lessen competition or tend to create a monopoly in the line of 
commerce in which wholesalers, retailers, or other purchasers are competing in 
any section of the country, it shall be a complete defense for a seller to show that 
his lower price or the furnishing of services or facilities to any purchaser or 
purchasers was made in good faith to meet an equally low price of a competitor, 
or the services or facilities furnished by a competitor: Provided further, That 
nothing contained herein shall be construed to alter the law applicable to the 
absorption of freight or shipping charges.” 

Mr. Cassepy. I do not think it goes far enough, but I think it would 
give a measure of protection. 

Senator Krrauver. In other words, as I understand it, you are for 
S. ll as it is? 

Mr. Cassepy. I am for S. 11 as it is, but I think this is a kind of 
splitting the middle between manufacturers on the one side and 
wholesalers and retailers on the other. 

Senator Witry. Well, in order to get this so he who reads can 
comprehend it, and it does not take a legal mind, although I want 
to get into some legal questions, the primary level is your manufac- 
turer. Now, then, explain that last statement. You said you would 
abolish the good-faith defense as to the other two levels, but not to 
the manufacturer ? 

Mr. Cassepy. <All right. 

Senator Witry. Now give us an illustration out of your own busi- 
ness so that we will get a ‘clear understanding of it. 

Mr. Cassepy. Suppose, Senator, a manufacturer located here in 
Washington 





Senator Witey. And one in Baltimore. 

Mr. Cassepy. And let us say we have one here in Washington— 
let’s make them a little farther apart so the illustration will be clearer. 
Let’s say he has a competitor manufacturer in Denver ? 

Senator Witey. Where? 
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Mr. Cassepy. In Denver. Let’s make them widespread so it is 
easy to see. 

Now suppose that this manufacturer here in Washington wants to 
compete with the manufacturer in Denver, in the market area sur- 
rounding Denver, in that area on toward the west coast. Under this 
bill I have written and under S. 11, that manufacturer here could go 
into that Denver market and he could absorb freight to the extent 
that he could match the prices in that local market and compete with 
that distant competitor. 

Senator Witry. He can do that now. 

Mr. Cassepy. He can do that now. And under this bill he could 
go into that area 
~ Senator Keravver. Under S. 112 

Mr. Cassepy. Under 8S. 11 he can do that. That is right. If he 
goes into that area, this S. 11 does not prevent him from meeting the 
prices in that local area, but say he has 10 customers in that Denver 
market—— 

Senator Kerauver. Yes, sir. 

Mr. Cassepy. If he gives to one customer in that Denver market a 
lower price to meet a local competitor’s price, he must give all of his 
customers competing with that one the same low price. He cannot 
select. He has to give all competing purchasers exactly the same fair 
deal. He cannot discriminate between them and give one a better 
price than the other. 

Senator Witey. Under the present law, that is true, is it not? 

Mr. Cassepy. Yes. 

Senator Witey. Under S. 11, that would be true; and under your 
suggested amendment it would be true ¢ 

Mr. Cassepy. Yes. 

Senator Wixey. All right. 

Now, let us suppose that you have got another situation where you 
have got two of those you are selling to. Are they just retailers or 
wholesalers? We want to get to either. 

Mr. Cassepy. They could be either. 

Senator Witry. Let’s make them wholesalers. 

Mr. Cassepy. All right. 

Sometimes manufacturers sell to wholesalers. Sometimes they sell 
directly to retailers. 

Now, I was assuming that in my thinking the same principle would 
apply whenever you have competing wholesalers as purchasers, as when 
you have competing retailers as purchasers. 

Senator Witey. I have your amended bill, or your suggestion, in 
mind. The three classes, primary, second, and third; that would 
be—— 

Mr. Cassepy. That covers 

Senator Winey (continuing). The manufacturer, wholesaler and 
retailer ? 

Mr. Cassepy. Generally, that is the description. 

Senator Witey. O. K. 

Mr. Cassepy. Now, you have two types of discriminations 1 in price, 
Senator. You may have a discrimination in price between competing 
purchasers at the wholesale level, or at the retail level. That is one 
type. 
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On the other hand, you may have discriminations between noncom- 
peting purchasers at the wholesale or at the retail levels. Do you 
understand what I mean? You may have this manufacturer here in 
Washington who may sell one purchaser in New York and another 
one in California. They are so far apart in geographical areas that 
they don’t compete with each other. 

Now, so far as competition is concerned, in the two geographical 
areas there could be no injury between those two purchasers at the 
wholesale level, or at the retail level. 

Seantor Witry. Let me interrupt again because I am going to get 
this thing so I can comprehend it, not as you comprehend - it. 

Mr. Cassepy. All right. 

Senator Witey. We have three wholesalers now in Denver. We 
have the manufacturer here in Washington. He has gone out there 
to meet the price that the manufacturer in Denver is selling to his 
retailers. 

Mr. Cassepy. That is right. 

Senator Winey. All right. 

Now, then, he goes out there, this manufacturer in Washington, 
and he meets that price. If it is 10-percent discount that the Denver 
man is giving him, he meets the 10-percent discount. 

You have the two wholesalers there that have taken over the manu- 
factured product of two manufacturers. You have a bunch of re- 
tailers in that they have got to deal with. 

The wholesaler that buys the Denver product discounts to one of 
the retailers in Denver. So the wholesaler that we in Washington 
have sold to discounts to all his customers ? 

Mr. Cassepy. Senator, if the manufacturer sells to one wholesaler 
at a certain price in the Denver area, he couldn’t afford, as a practical 
proposition, to try to make competing wholesaler purchasers pay a 
higher price. 

Senator Witry. I agree to that. Iam getting between Washington 
now, and Denver. 

Mr. Cassepy. Well, I wanted to draw two types of illustrations. 
I was trying to picture that one where you had competing purchasers 
who were supplied in a distant market, and I said, in my judgment, 
they would have to receive the same price in order to—in other words, 
not discriminate between them, because you would injure competition 
if you gave a different price. 

The other type of discrimination might exist where you had cus- 
tomers that were geographically apart and did not compete with each 
other. 

Now, if the one in the Denver area was given, say, a lower price 
than the one in New York, you would have a geographic al price 
discrimination, not between competing purchasers, let us assume, be- 

cause they are so widely apart. Now, if this discrimination to the 

lower—that is the lower discriminatory price in the Denver area— 
injured that Denver manufacturer and deprived him of business, you 
would consider only competitive injury as between two competing 
manufacturers. You wouldn’t have injury to competition, to think 
about or consider, as to injury at any lower level. 

So, what I am saying is the good-faith proviso would apply in meet- 
ing competitors’ prices at the primary level even though a competing 
manufacturer loses some business on account of it. 
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Senator Witey. Sure. 

Mr. Cassepy. There is argument that I don’t agree with, Senator, 
that the local manufacturer ought to get all the business close to him 
because he could serve them even cheaper than the one—like the 
Washington manufacturer I am using in the illustration. But I think 
that would tend to create little monopolies all over the country, and 
it wouldn’t be good as an economic proposition, but if the manu- 
facturer in distant—if the local manufacturer in Washington wants 
to compete in the distant market, he should have the right to absorb 
his freight and make his price low enough to get business in a local 
area, and there is not anything wrong with that. That is legitimate 
competition. 

When it gets wrong is when there is a substantial injury to compe- 
tition resulting from discrimination between different purchasers, 
whether they are competing purchasers or noncompeting purchasers. 

Senator Wixry. Take your wholesaler. Go on with your story. We 
have got three bills in front of us. Let’s see. The wholesalers that 
bought from our man here in Washington, his customer wholesalers 
have all been treated alike, and the wholesalers that have bought from 
the Denver manufacturer have all been treated alike. 

Go on from there and let us see 

Mr. Cassepy. Well, you wouldn’t have any price discrimination case 
against the manufacturer if you treated all of them alike in the distant 
market. 

Senator Witty. No. But from now on, show us where they get 
into a scrap between the wholesalers, a violation under one law that 
isn’t a violation under the other. 

The wholesalers have got the goods. Now they start competing. 

Mr. Cassepy. Senator, the price discrimination law doesn’t apply 
unless the business is in interstate commerce and unless one leg of the 
discrimination is in interstate commerce. You have got to have that 
interstate commerce is a jurisdictional requirement before the price 
discrimination law applies at all. That is one of the reasons why I 
thought the oil jobbers were making quite an argument against this 
bill when the law doesn’t reach the great majority of them. 

I don’t know how many of them are engaged in interstate commerce, 
but they would first have to be, and then the discrimination in price 
has one leg at a lower price, one at the higher. One of those has to be 
in interstate commerce under the law, before the law applies. 

Senator Dirksen. Do you know, of knowledge, how many of these 
other jobbers it applies to? 

Mr. Cassepy. I have no idea. I know some in Mississippi, where I 
came from, that argue against the bill, and the bill doesn’t touch them, 
doesn’t apply to them. 

Senator Dirksen. I didn’t think your statement ought to stand, 
when you said as you thought it didn’t apply to most all jobbers. 
Unless that is based on knowledge, I don’t think that statement ought 
to—— 

Mr. Cassepy. Most jobbers operate locally in the various States. 

Mr. Otis Ellis, my very good friend, is going to follow me, and he 
can tell you that they have councils in various States. They are pretty 
well organized and they can come here and put on a mighty effective 
lobby to oppose legislation that they think may cause them some re- 
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striction or possible injury to their business. I don’t know, but I would 
say that there must be those elements of interstate commerce. How 
many engaged in interstate commerce and how many discriminate, 
with one leg of the discrimination in interstate commerce, 1s some- 
thing that I don’t have any actual figures on. 

I represent automotive wholesalers who sell automotive products to 
gasoline service stations all over the United States, and I have some 
knowledge of the oil industry practices. 

Senator Dirksen. I was going to say for clarity, when you used the 
word “lobby,” of course, Mr. Ellis is here in no other capacity than 
you are. 

Mr. Cassepy. I mention him with the greatest respect. He is a very 
fine, honorable man. 

Senator Dirksen. That is right. 

Senator Witry. I am going to get back to this proposition I am try- 
ing to clear up. 

We have got three bills here. Now, let’s assume that these whole- 
salers across the line sell into Denver, so that we have got the ques- 
tion of commerce. You say intrastate doesn’t apply. So, they have 
bought from the man at the primary level, the manufacturers, and 
they are shipping in to their retailers in Denver across the line, and 
there are a bunch of fellows in Denver that are wholesalers that are 
selling to the retailers. 

Now, then, give us the situation where your law would be better 
than the present law. Set up the facts that would show why S. 11 
would be better, or your suggested amendment would be better, as- 
suming there is jurisdiction. 

Mr. Cassepy. Senator, if the wholesalers that you are talking 
about—let’s assume interstate commerce, so we won’t be bothered 
with that. 

Senator Witry. Yes; assume interstate commerce. 

Mr. Cassepy. If they are competing with each other, and may | 
assume that one gives to a retailer customer a discriminatory 
price 

Senator Witxy. The local man does; yes. 

Mr. Cassepy. That he discriminates between his customers, in 
other words. 

Senator Witey. That is right. 

Mr. Cassepy. He gives one retailer a lower price than another 
retailer. 

Senator Witey. But he is a local wholesaler. He is just in Denver. 

Mr. Cassepy. Let us suppose, then, that he goes to a retailer cus- 
tomer of one of his competing—of a wholesaler competing with him 
and offers a lower price to a retailer. Now, the lower price, would 
you say, is discriminatory between other retailers?) May I assume 
that far? 

Senator Winey. Yes. You can assume that it at least discriminates. 

Mr. Cassepy. Well, if it discriminates, then the first lower price 
would violate the statute. He wouldn’t be meeting anybody’s price. 
He would just be offering a discriminatory price. 

Senator Winey. All right. 

Mr. Cassepy. Now, if a second wholesaler from across the street 
wants to retain his retailer customer who was offered that lower price, 
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he would have the right to meet it. Under my bill he would have the 
right to meet it in good faith, and the good faith would be a com- 
plete defense even though there was a substantial injury to compe- 
tion between competing wholesalers. 

Now, the level has been lowered in your illustration, you under- 
stand. The way I have got it written is to start—— 

Senator Wirey. Would he have to sell to all his customers on the 
same basis ? 

Mr. Cassepy. Not under my bill he wouldn’t. Under S. 11 he 
would. 

Senator Wixry. Isn't that the Detroit case? 

Mr. Cassepy. That is the Detroit case, yes. Under the Detroit situ- 
ation, Standard Oil would have to sell all competing retailers at the 
same price. 

Senator Witry. That is under the circuit court of appeals de- 
cision ¢ 

Mr. Cassepy. Under S. 11. 

Senator Winey. Under S. 11; ves. How big a district in all of 
Denver ? 

Mr. Cassepy. I would say in whatever area the competing pur- 
chasers buying from the same seller operated in. 

Senator Witey. All right. Now, under your bill, how many would 
he have to sell to? 

Mr. Cassepy. It would be the same, except that so far as the primary 
level or the top level is concerned, it wouldn’t make any difference 
how many competing manufacturers, or if you just start with your 
wholesaler, how many competing wholesalers were injured. 

The good- faith proviso would justify the discrimination. 

What I am trying to say, Senator, in this bill is that wherever the 
discriminator starts the discrimination, that he might justify that 
discrimination if there was no injury to competition except between 
him and his competitors. 

If the injury was below at some lower level than that of the dis- 
criminator and it was substantial, then I say the good-faith proviso 
does not apply. 

That is what we argued in the Standard Oil case, but the Supreme 
Court didn’t accept it. 

Senator Wirtry. The local wholesaler in Denver sells to me, a 
retailer, at 2 percent discount, say, over what he sells to the rest of 
them. That is intrastate, according to present interpretation of 
commerce, 

This gentleman here who is a wholesaler outside the State comes 
in and he recognizes that I am getting some business, that I am com- 
peting against these other stations because I can sell it for less. He 
goes up to one of his own stations and he also discounts the price 
2 percent. One of them that is apparently across the street from me 
on got 25 other stations in the city. Does he have to sell to the 
other 25? 

Mr. Cassepy. Senator, there are 2 or 3 answers to that. In the 
first place, if the interstate commerce provision applies, he would have 
the right to do that provided he did it in good faith. Under S. 11, 
to the extent that injury was not substantial, ‘then the good faith would 
go out. 
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Senator Wirey. You define “substantial” for me, because I have 
seen this happen and I know that it is substantial to some person and 
isn’t substantial to the other man. Who is going to be the judge of 
who is what and what is who? 

Mr. Cassepy. The Federal Trade Commission was created for that 
purpose. 

Senator Witry. They are divided on it, on the very question we are 
discussing. 

Mr. Cassepy. Yes. 

Senator Keravuver. They are not divided on what substantial means. 

Mr. Cassepy. No. I think the word “substantial” is pretty well 
settled. 

Senator Witry. Applied to the facts and circumstances I have 
given you, 25 other stations in the city of Denver and only 2 of them 
are selling at that basis or the others can join if they want to take a 
loss themselves—— 

Mr. Cassepy. Senator, let us take your illustration of a wholesaler 
selling to 1 service station and giving him a lower discriminatory 
price, ‘that i is, lower than 25 other retailer stations get. 

Senator Witey. That is right. No; the local man does that to one 
of his stations. He is a loc al wholesaler. This man from out of the 
State comes in to meet. that, sells to 1 of his 25 stations. 

Mr. Cassepy. I thought you had it just the other way around. The 
outsider came in and the local man met his price. 

Senator Wier. No. I didn’t say that. 

Mr. Cassepy. Well, it usually happens the other way around. If 
it happened your way, if you lowered your price t to one station and 
you were operating only in intrastate commerce 

Senator Wirxy. That is right. 

Mr. Cassepy. That would not violate the Robinson-Patman Act. 

Senator Wirey. Of course it wouldn’t. What about this fellow who 
comes outside ? 

Mr. Cassepy. That man came in from outside and he lowered a 
price to one station. 

Senator Wirtey. Out of the 25. 

Mr. Cassepy. And he had 25 competing stations that he sells at a 
higher price. Then, to determine substantial injury, there would 
have to be a lessening of competition between those retailers. That 
one getting the lower price would have to take business away from the 
others generally, and it would have to be proven. 

Senator Wiry. You mean, just between those two. Both of them 
would take the business away from the other 24. 

Mr. Cassepy. I am not considering those two. I am considering 
the 1 that got the favored price and those 25 who paid the higher 
price, all being customers of your out-of-State seller. 

Senator Wizey. Sure. 

Mr. Cassepy. Now, the discrimination as between them, the one 
that the local wholesaler is selling, is a separate state of facts. He is 
discriminating between 1 of his ‘retailers and the other 25 retailers, 
all in local intrastate commerce. 

Senator Witry. That is right, and he is sitting pretty. 

Mr. Cassepy. Yes; he is, as long as he has got the business locally 
and confined within the State and the interstate commerce feature 
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doesn’t apply; he can discriminate in price, that is, unless the State 
law prohibits it. 

Senator Wirey. Sure. But you haven’t settled, to me at least, the 
question of what is substantial when those 2 fellows having in the 
city of Denver an ability to undersell probably 50 stations, you can’t 
tell me that there isn‘t a substantial loss to somebody there. 

Mr. Cassepy. Of course there is. 

Senator Witry. And heretofore I understood it was the business of 
this man who is coming in that he would have to treat all his customers 
alike, wouldn't he? 

Mr. Dixon. Treat his competing customers that were substantially 
injured alike. 

Senator Witry. You say, competing. I say, all his customers. 
They are all competing with each other. 

Mr. Cassepy. I would say they all have to be treated alike, Senator, 
to the extent that. no substantial injury would result. 

Now, he might lower his price. An outside seller might come into 
the State and lower his price to one retailer for a temporary time, let 
us say, and he might injure competition some, but not to a substantial 
extent. 

When we get to defining “substantial,” that is a term that is some- 
what flexible. You could imagine a situation where you only have two 
competitors, and no other competitors in the field. Then the injury to 
one competitor then would be substantial injury because that is all 
the competition there is. But if you had a large number of competi- 
tors, substantial injury to competition, to my mind, would require a 
general injury over a wide territory, a market area, or a State 
area, or some other defined market area that would have to be affected 
by the discriminatory practice. 

Senator Witry. Would that be true under all three bills, that they 
be treated the same ? 

Mr. Cassepy. Under 8. 11 it would. Under the bill that I have 
drawn, the good-faith proviso would be a complete defense even 
though there was substantial injury between competing sellers, at the 
top level. 

Senator Witxy. The top level is the manufacturer ? 

Mr. Cassepy. That would be the manufacturer. 

Senator Wirey. I am talking about the other two. 

Mr. Cassepy. Also if the discrimination starts at the wholesale 
level, then they, too, would be justified on the good-faith defense even 
though there was substantial injury between the wholesalers. 

Senator O’Manoney. Mr. Chairman, may I ask a question at this 
point ? 

Senator Kerauver. Will Senator Wiley yield at this point? 

Senator Wirry. I am always ready to yield at any time to this 
gentleman. 

Senator O’Manonry. Thank you very much. 

We almost came to a definite bit of testimony a moment ago when 
you said in response to Senator Wiley’s question that the definition 
of “substantial” was pretty well settled. 

It seemed to me you were about to say that. Did you say that? 

Mr. Cassepy. I thought I had followed it up and I will try to do 
it again. I did say that. The term “substantial” would mean a 
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large portion; that is, an effect upon a large portion of competition 
in any market area. 

Now, you first have got to define the market area of competition 
between competing manufacturers, whether it be national or whether 
it be local. 

Senator O’Manoney. Let’s make it “A,” “B,” “C,” very simple. 

Senator Witry. Let’s go to Denver again. 

Senator O’Manonty. Never mind; stay away from Denver. Let’s 
build up Cheyenne. 

If two manufacturers are engaged in the same business and one 
lowers the price in the territory in which the other was operating, 
that is competition, is it not? 

Mr. Cassepy. Yes; it is. 

Senator O’MAnoney. There is nothing in the law to prohibit that? 

Mr. Cassepy. Not a word. 

Senator O’Manonry. It is not the desire to prohibit that? 

Mr. Cassepy. None that I know of. 

Senator O’Manoney. So that the lowering of a price among two 
manufacturers is not at all ppm roey by the Federal Trade Com- 
mission Act, the Clayton Act, or any of the amendments which we 
offered to this act? 

Mr. Cassepy. Only in the case where there is a predatory pricing 
practice given, like below-cost prices, or so unreasonably low that 
the c ompetitor ‘would be put out of business. 

Senator O’Manoney. All right. Can we nail that down, that to 
have an illegal price discrimination you must have a predatory 
practice ¢ 

Mr. Cassepy. Not necessarily, Senator. I think that that would 
be a price discrimination that would be of concern here, but it would 
also be of concern to the Sherman law and the Federal Trade Act, 
and that it would violate all three laws. 

Senator O’Manonry. What is a discriminatory price or action / 

Mr. Cassepy. Well, I think that when you have the limited injury 
clause, injury to a competitior, like my illustration between two com- 
peting wholesalers, one gets a lower price than the other. It is cer- 
tainly inferred from that simple situation that the one getting the 
lower price can and will injure his competitor paying a higher price, 

Senator O’Manonry. That is excusable. 

Mr. Cassepy. It doesn’t have to be a substantial lessening of com- 
petition to violate the present act. 

Now, that doesn’t have to be a predatory price discrimination, 
Senator. It could have no injurious effects on another competitor at 
all. It might not involve another competitor at all. 

Senator O’Manoney. But if it did involve one competitor 

Mr. Cassrepy. If it did involve one competitor-—— 

Senator O’Manoney. And there was no predatory purpose in it—— 

Mr. Cassepy. It would violate the Robinson-Patman Act under the 
present law. You have a much broader injury standard than the 
predatory practice would be. 

Senator O’Manoney. What is the standard of injury ? 

Mr. Cassepy. Senator, I had it written in as the old Clayton Act 
wrote it and as the amendment added to it, and I have it on page 7. 
The injury clause in the present Robinson-Patman Act provides that 
discriminatory prices are prohibited— 
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where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of them. 

Now, the words underscored that I have there beginning with “to 
injure, "destroy, or prevent competition with any person,” *‘and so on. 

Senator O’Manonry. You don’t think that is predatory / 

Mr. Cassepy. Senator, it might be undér some definitions of preda- 
tory, but I don’t think it is in the old monopolistic sense as used in 
the cases under the Sherman law where the “attempt to monopolize” 
clause was charged to be violated. 

I think that the monopolistic practices involved there were the type 
that the Standard Oil Co. used in the creation of its trust or the 
American Tobacco Co. used in the creation of its trust. 

Senator O’Manoney. Your bill is different from the pending bill 
only in one particular, isn’t it 

Mr. Cassepy. Yes, sir. Only in the particular that—— 

Senator O’Manoney. You have inserted certain words which do not 
appear in the bill before the committee and those words would be in- 
serted in the proviso, “Provided, however,” in line 17. 

Mr. Cassepy. I don’t have one of the official copies. 

Senator O’Manoney. I will hand you one. 

Mr. Cassepy. I have one here. This is one. 

Senator O’Manoney. In line 18 after the word “commerce,” you 
would insert the words “in which wholesalers, retailers, or purchasers 
are competing.” 

Mr. Cassepy. Well, I varied the language a little after the “Pro- 
vided, however,” that “unless the evidence aflirmatively shows that 
the effect,” whereas, S. 11 says, “Provided, however, that unless the 
effect.” 

Senator O’Manoney. Yes. 

Mr. Cassepy. It means the same thing substantially. I think it is 
almost identically the same meaning. But 

Senator O’Manonery. If it is identical, why did you change it? 

Mr. Cassepy. Because that was used in the interpretation placed 
upon the law by both the Federal Trade Commission and the Seventh 
Circuit Court of Appeals and by the minority of the Supreme Court 
inthe Standard of Indiana case. 

Senator O’Manoney. What is the effect of the insertion of the 
phrase “in which wholesalers, retailers, or other purchasers are com- 
peting”’ ¢ 

Mr. Cassepy. The effect would be that the good-faith proviso would 
not afford a defense where the discrimination—I will change that— 
where the effect of the discrimination may be substantially to lessen 
competition or tend to create a monopoly in the line of commerce 
in which wholesalers, retailers, or other purchasers are competing. 

Senator O’Manoney. That would mean, in other words, that if the 
price is made by the manufacturer to a purchaser to whom another 
manufacturer may be offering a lower price than the first manufac- 
turer was, the first manufacturer could meet that price of the second 
manufacturer in good faith and that would be a complete defense. 

Mr. Cassepy. Yes. If we had no injury at lower levels to consider. 

Senator O’Manonrey Ves, of course. 
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Mr. Cassepy. That would be a complete defense. 
Senator O’Manonry. Complete defense unless there was an injury 
further down the line. F 

Mr. Cassepy. Yes, sir. In other words, it leaves the law as it is 
unless there is an injury further down the line. That was the pur- 
pose of the proposal. One of the ideas I had about that was, Sen- 
ator, I don’t see any manufacturers in here asking that S. 11 be en- 
acted for their protection. The people that I see asking for S. 11 are 
wholesalers and retailers, and I think that the argument can be 
strongly made that they are the people that have been hurt by these 
discriminatory practices. 

I want to say another thing in that connection. I haven’t got the 
statistics on it, but from my observation of the Federal Trade Com- 
mission cases, in the last 14 years, the great majority of price dis- 
crimination cases are based upon injury at the wholesale and re- 
tail levels and not at the primary level. They are the rare cases, 
the exceptions. We have only a few. 

Senator O’Manoney. If the manufacturer about whom we have 
been talking here lowers his price to meet the competition of the 
second manufacturer because that second manufacturer has ap- 
proached one of his purchasers, and this first manufacturer does 
not change the price to other purchasers from him in the past, is 
he excused just the same? 

Mr. Cassepy. No, sir. 

Senator O’Manoney. Provided that there is no competition down 
the line or there is no injury down the line? 

Mr. Cassepy. Oh, yes; yes, sir. He would be excused. That is, 
as I understood you, the same as your first statement. I don’t see 
any difference between the first statement and this. 

Senator O’Manonrey. In the first statement I made no reference 
to other purchasers from the first manufacturer. 

Mr. Cassepy. Well, it would still be the same. 

Senator O’Manonry. He might have, let us say, 10 purchasers and 
to all 10 he gave the same price until manufacturer No. 2 comes along 
and offers a lower price to purchaser No. 10. 

Mr. Cassepy. Yes, sir. 

Senator O’Manonry. Then manufacturer No. 1 meets manufac- 
turer No. 2’s price to No. 10, but makes no change in his prices to 
1,2, 3. 4, 5, 6, 7, 8, and 9. 

Mr. Cassepy. He would be justified on the basis of meeting com- 
peting manufacturer No. 2’s price. 

Senator O’Manoney. But that would be a discrimination. 

Mr. Cassepy. It would be. 

Senator O’Manonry. Between the first 9 and the 10th, wouldn't 
it ¢ 

Mr. Cassepy. Yes; but it wouldn’t be a violation of the law unless 
there was the resulting injury to competition. 

Now, meeting the competitor’s price in good faith would justify 
the discrimination, first, if there was no injury; second, if there were 
some injury, it would still justify it. 

Senator O’Manonry. Manufacturer No. 1 meets the price of manu- 
facturer No. 2 in order to retain the business of his purchaser No. 10. 
But the minute the purchaser No. 10 gets this lower price, lower 
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than that which is received by the first man, is that purchaser not 
in the position to compete more favorably with the other nine? 

Mr. Cassepy. He is. 

Senator O’Manoney. Is that a discrimination ¢ 

Mr. Cassepy. It would be a discrimination. 

Senator O’Manoney. In violation of the law? 

Mr. Cassepy. It would violate the law, but would be exempted on 
the good-faith proviso if the injury resulting was an individual injury 
and not a general injury to competition. 

Senator O’Manoney. Purchasers 1, 2, 3, 4, 5, and the rest up to 9 
are all operators of different abilities, of different territories, of dif- 
ferent capacity, of different foresight, and different judgment. Isn’t 
it conceivable that this lowering of price by manufacturer No. 1 to 
meet the price of manufacturer. No. 2 might destroy competitors of 
purchaser No. 10? 

Mr. Cassepy. Yes, I think so. 

Senator O’Manonry. Wouldn’t that be a violation of law? 

Mr. Cassepy. I am trying to relate what you are saying to both 
S. 11 and this suggested bill that I have offered. It would, if the 
injury was general to the extent that it could be described as a sub- 
stantial injury to competition, or a tendency to create a monopoly. 

Now, simply to give the discriminatory price and to put him in the 
position of having a more favorable competitive position than his 
competitors, I do not think that would violate the law if S. 11 were 
adopted, or if this one I have suggested, the suggested bill I have 
offered, were adopted. 

Senator O’Manoney. I recognize your statement that under the 
Robinson-Patman Act some pricing which is not predatory is pro- 
hibited. 

Mr. Cassepy. Yes, sir. 

Senator O’Manonry. But is there any real reason for prohibiting 
any pricing practices or selling methods which are not predatory ? 

Mr. Cassepy. Senator, I am not quite sure what you would have in 
mind as to the meaning of predatory. 

Senator O’Manoney. “Predatory” means, in common language, 
that which is designed to create or tend to create a monopoly. If 
there can be good competition, good changes in price, we want to 
preserve competition, don’t we? 

Mr. Cassepy. Exactly. I want to preserve it at all three levels, 
not just at the top one. 

Senator O’Manoney. That is right. We want to preserve it all 
the way along, and competition depends not only on the pricing, but 
on a number of other factors, too. 

Mr. Cassepy. But this law only deals with the price discrimination, 
Senator, and those other factors may be considered, but you certainly 
have to start them off on an equal competitive opportunity basis. 

Senator O’Manonry. Is there any reason for interpreting discrimi- 
nation as meaning anything other than predatory discrimination with 
an intent to destroy competition ? 

Mr. Cassepy. I don’t think you have an intent to destroy competi- 
tion to violate the Robinson-Patman Act. I think 

Senator O’Manoney. I am not talking about the Robinson-Patman 
Act, Mr. Cassedy. I am talking about the law theoretically. Should 





920 TO AMEND SECTION 2 OF THE CLAYTON ACT 


we have a law that punishes competitive pricing which is not discrim- 
inatory in the—— 

Mr. Cassepy. I think you should. I think it is absolutely necessary. 

Senator O’Manonry. Why? 

Mr. Cassepy. Because I think that any discriminatory practice 
that is not justified on one of the exemptions that are given would 
possibly lead, to use your word, to a predatory result. 

Now, if your word is broad enough to cover discriminations which 
are not, per se, in themselves predatory, with an intent back of them, 
I think that I could agree with your statement. I am not far away 
from you anyway. 

Senator O’Manonry. How far away are you! 

Mr. Cassepy. 1 am far enough away to cover discriminatory prices 
that are simply price differences, but where the seller makes a profit 
on either one. 

Senator O’Manonry. Don't you see the different between price 
differences and price discriminations ¢ 

Mr. Cassepy. Oh, yes, of course. 

Senator O’Manonry. How far away from me are you? 

Mr. Cassepy. Price differences based on the difference in the seller’s 
cost are justified. Now, price differences that do not injure competi- 
tion, and price differences that under present law meet a competitor’s 
price in good faith are justified. 

Now, the only thing you are doing here—— 

Senator O’Manoney. If a price difference is based not upon lower 
costs, but upon superior quality or superior salesmanship or superior 
service, what is the case there ¢ 

Mr. Cassepy. Senator, this Robinson-Patman Act was supposed 
to be enacted so that efficiency of a seller would be the basis of the ¢ = 
petition. If a seller could, on the basis of his superior ability and ef 
ficiency, sell to all competing purchasers at a lower price than his com- 
petitor, then he deserves the business. He is entitled to it. He should 
have it regardless of how much business his competitor loses. That is 
fair campetition, and it is the same thing in regard to any pricing 
practice. That is competition. It is a fair play and competition that 
the Robinson-Patman Act was aimed at. 

I don’t know how to describe it any better, but you can have dis- 
criminatory prices where the higher and lower price may be far above 
the seller’s cost and he makes a profit on either one. 

Senator O’Manoney. To get fair play, what more do you want to 
abolish than predatory practices / 

Mr. Cassepy. If predatory takes care of the competition at the 
wholesale and retail levels, I am for it. 

Senator Dirksen. But you have all the weapons you need for preda- 
tory practices and price systems aan 9 2 (a) of the act, don’t you 4 

Mr. Cassepy. Senator, I don’t think so. That is why I was dis- 
agreeing with Senator O’Mahoney. 

Senator Dirksen. The Commission thought you did. 

Mr. Cassepy. Comissioner Gwynne thought so, but three other 
Commissioners think otherwise as I have heard them talk about it. 

Senator Dirksen. I am speaking of Governor Anderson’s testi- 
mony. 

Mr. Cassepy. Predatory practices —_ certainly not be in good 
faith under anybody’s interpretation. I don’t see how you could say 
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that the old Standard Oil system of going in a local area and putting 
the prices down so low that local competition would be destroyed and 
then putting the price back up and making up for it and making the 
consumer pay. 

Senator Dirksen. We were not dealing with a predatory practice 
in the Standard Oil. 

Mr. Cassepy. a Indiana, no; I don’t think that is a predatory 
yractice. Well, I don’t think it is vicious enough to put it in another 
word. I think it is a type of practice possibly done for some other 
purpose. I think that Standard Oil had some other idea in setting 
up a system whereby they gave some purchasers a lower price than 
others. They are selling to ‘the same ones. They have got to market 
that you could use aggressively to go into some market and take busi- 
ness by their practices, if that was the purpose of it, that would be 
predatory. But that wasn’t exactly the purpose of it. That was an 
incidental effect, as I see it. 

Senator Dirksen. As you see it. But didn’t the court use the lan- 
guage, “to meet a price?” 

Mr. Cassepy. That is not necessarily predatory action, to meet a 
price. 

Senator Dirksen. I am speaking about that particular case, about 
individual competitive cases. 

Mr. Cassepy. This good faith proviso, as I understand it, and as 
the legislative history teaches it, was a defensive measure, not one 
that you could use aggresively to go into.some market and take busi- 
ness away from other sellers for that certainly is not done in good 
faith. 

What you are dealing with here, Senator, as I understand it, is how 
much of an exemption you are going to make, if any, to price dis- 
crimination on the basis of competition between sellers. And, I 
think, that there is an area here that certainly needs protection from 
price discrimination, particularly between competing wholesalers 
and competing retailers. I think that there ought to be a better rule 
than the one the Supreme Court has given in the Standard of Indi- 
ana case, and that is my purpose here. 

I am not wedded to this suggestion I made. There could be many 
others, I suppose. 

Senator Kerauver. Mr. Cassedy, I had always understood that 
predatory is a term associated with the Sherman Act particularly, 
with secret rebates, evil practices, suggesting an attempt to monopo- 
lize, and that the Congress in the passage of the Clayton Act was 
trying to get something a little less than what is generally termed 
predator: y. 

Mr. Cassepy. That is my understanding, also. 

Senator Kerauver. As I understand, in exempting first-line com- 
petition in your proposed amendment here, one manufacturer could 
make a different price—let’s see if we can apply this to the cement 
industry, for instance. 

We have had some of them here opposing the bill. One cement 
manufacturer wants to do business in a distant place, and he makes 
a lower price. The local cement manufacturer, assuming he is also 
in interstate commerce, lowers the price, too, to meet the outside 
cement manufacturer’s lower price. 
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Under your proposed amendment, that would be permitted no 
matter what effect it might have upon competition ¢ 

Mr. Cassepy. If the effect was only at the primary level. 

Senator Kerauver. That is, no matter what effect manufacturer 
No. 1’s lower price may have on manufacturer No. 2. Then it is 
exempted. , 

Mr. Cassepy. That is right. To the extent that it was in good 
faith. Senator, the cement industry—-vou remember the case the 
Supreme Court had against the Cement Institute? 

Senator Kerauver. Yes. 

Mr. Cassepy. There they had a basing point system where each 
manufacturer made each competing manufacturer a basing point so 
that there was a collusive method of eliminating competition between 
them and purchasers everywhere paid the same price. That involved 
price fixing and price discrimination. 

Senator Krerauver. As between the manufacturers, then, if one 
manufacturer is meeting another manufacturer’s lower price, then 
that is the end of it there. 

Mr. Cassepy. If they were acting independently of any collusion 
er anything of that sort and their prices were not involved in some 
basing point system where it would be on a fictitious basis. 

Senator Krerauver. Yes. I am assuming that. 

Mr. Cassepy. In other words, one could go into the other’s territory 
and absorb freight to meet the competitor’s price and there would be 
a geographical discrimination between customers in different areas. 

Now, if that injured competition only at the primary level, under 
my version.the good faith proviso would be a complete defense. 

Senator Krravuver. But, then, would it necessarily follow that if 
there were a discrimination at the primary level, there would be a 
discrimination in the secondary level ? 

Mr. Cassepy. Only if you had competing purchasers, Senator. 
If you had competing purchasers, then you would probably have an 
injury at the secondary level. 

Senator Kerauver. Let me see if I can get that clear. Let’s take 
three levels and we will call them manufacturer, wholesaler, and then 
retailer. Under your version, discrimination may be made at the 
primary level to meet in good faith the lower price of another manu- 
facturer and up to that point it is all right. Is that—— 

Mr. Casepy. The discrimination would be, of course, between non- 
competing purchasers, purchasers so widely separated that there would 
be no possibility of injury between them. 

Senator Keravuver. Then we go down to the wholesale level. What 
happens to the wholesaler in interstate commerce who gets a lower 
price from the manufacturer where the other wholesaler, his competi- 
tor, doesn’t get it? 

Mr. Cassepy. Then, it would be the same as under your bill, S. 11. 
If there was a substantial lessening of competition, the good-faith 
proviso would not apply, but if there was only slight injury to 
competition, the good-faith proviso would apply. 

Senator Kerauver. In .exempting the first line, how can this be 
applied to wholesalers or jobbers or brokers in the first instance? 
That is, how can they be in the first line of competition under the 
interpretation of your bill ? 
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Mr. Cassepy. Well, when Senator Wiley asked me about the whole- 
salers in Denver competing with each other and one of them gave 
a discriminatory price, then you are starting with that level. That 
would be the top evel in that instance. If the discrimination should 
be instituted or begun by one at the wholesale level, then your con- 
cern would be as to injury at the level below them, that is between 
retailers. 

Senator Keravver. In other words, for the wholesaler to be the 
first line of commerce and therefore exempt under certain circum- 
stances. 

Mr. Cassepy. Wouldn’t be exempt under this bill. 

Senator Keravuver. I know, under your bill. 

Mr. Cassepy. Not under mine. They wouldn’t be exempt unless 
they became the primary level. 

Senator Kerauver. But how does the wholesaler become the 
primary level? That is what I don’t understand. 

Mr. Cassepy. Well, possibly this could be restated so as to make 
it apply a little clearer. As you have already described, Senator, 
you ordinarily have three levels of competition to consider—your 
manufacturers at the top level and wholesalers at the second level 
and retailers at the third level. But let us start back at your top 
level, again. 

Competing sellers, whether they be manufacturers, wholesalers, or 
whatever you call them, could operate at the primary level. I mean, 
if one of them is the one who discriminates and is in interstate com- 
merce, then what I would be concerned with would be competition 
at a level below those. 

Senator Keravuver. I still don’t understand where a wholesaler 
can become the first level. In other words, the wholesaler has to buy 
his product from somebody and I suppose for the wholesaler to be- 
come the first level within the terms of your amendment, that whole- 
saler and other wholesalers in competition would have to get their 
product at the same price. 

Mr. Cassepy. Yes, sir; that is right. There would be no discrim- 
ination between them. 

Senator Krerauver. Yes. Then, having gotten the product at the 
same price, with allowances for the size of the order, and so forth 

Mr. Cassepy. That is right. 

Senator Keravuver. If one then makes a discriminatory price to 
meet the competition of another wholesaler, he would be exempt 
under your bill if it was done in good faith. 

Mr. Cassepy. And if no injury resulted which would be substan- 
tial as between their retail customers at the next level below them, 
you see. 

Senator Kerauver. That is if you just limit the injury, compe- 
tition at that wholesale first line level within good faith would be a 
defense. 

Mr. Cassepy. That is the purpose of what I have here, if it carries 
out that idea. That is what I intended. 

Senator Krerauver. Then I take it under that situation, then, that 
a wholesaler, manufacturer, or anybody could sell to a consumer on 
x differential in price made in good faith with immunity because it 
wouldn’t be affecting the resale. 
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Mr. Cassepy. Yes, sir; I would think so. The discrimination in- 
volved would be between two competitors, and when you sell to con- 
sumers, you wouldn’t be concerned with the discrimination. If you 
sold to consumers only to meet a competitor’s price, you wouldn’t have 
any competition except your top level competition between those two 
competitors because the consumers wouldn’t compete. 

Senator Keravver. Mr. Cassedy, I think you have rendered a great 
service to the committee and to those who are interested in this subject 
matter. You have presented a very well considered statement, and 
we are glad to have the amendment that you have proposed. It is very 
apparent that you are most knowledgable on this entire subject. We 
may want to consult with you later. 

Mr. Courtney Pace is in the back of the room; he wants to express 
Senator Eastland’s appreciation to you for coming. 

Mr. Cassepy. Thank you, Senator, and if I can be of any assistance 
at all, I would be very happy to render it. 

Senator Kerauver. Mr. Cassedy, there has been some question here 
about how broad the order in the Stand: rd Oil case was, whether it 
required Standard Oil to reduce prices everywhere or in 17 States, or 
whether it required more limited price reduction. 

Since you handled the Standard Oil case, can you tell us what the 
order provided ? 

Mr. Cassepy. Senator, the Standard Oil case involved only the com- 
peting purchasers located in the Detroit market area and it involved 
only competition at that level between those competing retailers in that 
area. It did not involve competition all across the country. 

Senator Keravuver. Then what was the order ? 

Mr. Cassepy. The order was limited to the competing purchasers. 

Senator Kerauver. To those who were found to be substantially 
hurt in the way of competition by virtue of the lower price? 

Mr. Cassepy. Yes. 

Senator Kerauver. All right; thank you very much. 

Senator Dirksen. That is to say, Mr. Cassedy, the impact of a 
competition was in just a small area, one town, as a matter of fact, 
wasn’t it? 

Mr. Cassepy. That is correct. That the only consideration given 
was in that particular area. There was no evidence of any other areas 
involved. There was only that one. 

Senator Keravuver. The order was just to reduce prices to those who 
were substantially hurt in that area. 

Mr. Cassepy. That is the w ay I read it. That is the way I under- 
stand it. That is what we argued. 

Senator Dirksen. Did the Court more particularly define that 
area, do you know / 

Mr. Cassepy. Senator, there is no way to define exactly a market 
area except to say the area in which the competition exists. If you 
have competing pure ‘hasers in a certain city and you know that each 
is competing with the others, then that is your market area. That 
is the only way I know to define it. 

Senator Kerauver. We are grateful to you, Mr. Cassedy. 

Mr. Cassepy. Thank you. 

Senator Kerauver. Mr. Ellis, at long last you are called. I know 
you apprec iate the compliment that we put your testimony off until 
Senator O’Mahoney could be here. 
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Senator O’Manonry. He is trying to keep me here now, Mr. Ellis. 

Senator Krrauver. You have a large audience of Senators and staff 
members to listen to your statement. So, without further ado, Mr. 
Ellis, you may make your statement. 

Mr. Ellis is a native of Tennessee, from Springfield. He came to 
Washington and has made good. He is in the general practice of law 
in Washington. 

Can you carry on from there, Mr. Ellis? 

Mr. Ex.is. Thank you, Mr. Chairman. 


STATEMENT OF OTIS H. ELLIS, NATIONAL OIL JOBBERS COUNCIL, 
WASHINGTON, D. C. 


Mr. Exits. At the outset I don’t know whether the Senators that 
came and are staying came to bury or praise Caesar. I will know a 
little later. 

I think, Senator, I can save time by reading my statement. I have 
tried to draft it with continuity so I can present the jobbers’ position. 

Senator Krerauver. All right. I call attention to the fact that last 
June or July Mr. Ellis held forth at great length and was asked many 
questions which are fresh in the minds of many of us. They are in 
this record, as we all know. 

All right, Mr. Ellis. 

Mr. Exxts. My name is Otis H. Ellis. I am engaged in the general 
practice of law in Washington, D. C., and maintain offices at 1001 
Connecticut Avenue. I am appearing here today on behalf of the 
National Oil Jobbers Council in my capacity as general counsel for 
that organization. 

The National Oil Jobbers Council is a trade group, composed of 
26 State and regional associations of independent oil jobbers engaged 
in the distribution of petroleum products. We represent 30 States. 

I appear here pursuant to the authority of a policy position unani- 
mously adopted by all of the member associations, such policy being 
to oppose the principles embodied in S. 11 as well as the language 
contained therein. This position was not arrived at without con- 
siderable thought, deliberation, and discussion. 

The merits, such as they are, and demerits of the principle embodied 
in this bill were thoroughly explored and carefully weighed before 
final action was taken. Since the independent jobber normally looks 
upon the major segment of the industry with a jaundiced eye, more 
than normal consideration was given before the council would adopt 
a position that even remotely parallels that of a major oil company. 

Considerable effort has been expended to convince this Congress 
that the independent gasoline retailer or dealer is the only small- 
business man of the oil industry, and that everyone else who engages 
in the industry is big business or a tool thereof. Nothing could be 
further from the truth. 

An oil jobber is a marketer of petroleum products primarily en- 
gaged in wholesale distribution of gasoline to service stations, as 
well as the disrtibution of gasoline in bulk quantities to commercial 
consumers and farmers; in addition, jobbers distribute fuel oil to 
homeowners and commercial consumers. Most gasoline jobbers own 
one or more retail service stations, and either lease these service sta- 
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tions to independent dealers (retailers) or operate some or all of the 
stations with their own salaried personnel. 

Some so-called gasoline jobbers are in reality jobber-retailers. This 
category, which is in the minority, usually sells under their own 
brand, as distinguished from the nationally advertised brands. The 
jobber- retailer performs the function of storing and transporting 

asoline, but from a selling standpoint, engages primarily in retail 
Tinteibubion through their own service stations rather than whole- 
sale distribution to independent dealers. 

The oil jobber plays a vital part in the distribution of petroleum 
products as is evidenced by the fact that they distribute approxi- 
mately 85 percent of the household burning oil consumed, between 
30 and 35 percent of the gasoline sold to service stations, and more 
than 50 percent of the petroleum fuels delivered to the farmers of 
the Nation. 

These are national figures and vary widely throughout the United 
States—jobbers having a larger percentage of the distribution in 
those States which do not have large metropolitan areas. 

The word “independent,” as it applies to an oil jobber, means that 
he owns his own bulk storage plant, trucks, and other facilities neces- 
sery to distribute petroleum products, handles his own credit sales, 
and is not a subsidiary of or controlled by a so-called giant oil 
company. 

It is further noteworthy that the independent jobber provides the 
biggest outlet for the production of independent refiners, and any 
legislation which would have the effect of impairing the position of 
the independent jobber would also create an indirect impact on the 


independent refiner. This latter group also opposes S. 11. 
I d PI 


I consider it imperative that any Congressman or Senator, before 
conscientiously voting on S. 11 should know the background of this 
legislation, because within this history lie many of the answers to the 
potential dangers and implications, particularly as applied to the 
independent oil jobbers and dealers. From the discussions which 
jobbers have had with their Congressmen and Senators, it is apparent 
that very few of these legislators know the real dangers which lie 
beneath this hoop skirt made of soothing language and misles ding 
bromides such as “equality of opportunity.’ 

The factors and circumstances leading up to S. 11 are as follows: 

The Robinson-Patman Act, in substance, provides that any person 
engaged in (interstate) commerce cannot, in the course of such com- 
merce, discriminate in price in his sales to customers who compete with 
each other if the effect of such discriniination may be substantially to 
lessen competition or tend to create a monopoly. The act as currently 
written provides for some exceptions. 

It is one of these exceptions which in reality creates the issue in- 
volved in S. 11. This exception provides that it shall be a complete 
defense to a charge of price discrimination if the person charged can 
show that the discriminator y price given was made in good faith to 
meet an equally low price of a competitor. It was with this latter 
exception that the trouble began. 

The Federal Trade Commission in 1949 was of the opinion that the 
“good faith” defense was not an absolute defense and that even 
though a discriminatory price was given in good faith to meet an 
equally low price of a competitor, it would still be unlawful if the effect 
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of the discrimination “may be substantially to lessen competition or 
tend to create a monopoly.” 

This interpretation by the Federal Trade Commission was carried 
forward in the now famous case of the Federal Trade Commission 
versus the Standard Oil Company of Indiana, a case which has been up 
and down through our Federal Court system for the past 17 years and 
is now up for further adjudication, on certain points, before the 
Supreme Court of the United States. 

The facts in the case were that Standard transported gasoline man- 
ufactured in Indiana into the Detroit area where it was stored in 
Standard’s terminal storage facilities. From this point, Standard 
sold to (1) retail service station operators throughout the city of 
Detroit, delivering the product in Standard’s tank trucks to such 
retailers, and (2) to four jobber customers who did business in the 
same area. 

These jobbers, Ned’s Stikeman, Wayne, and Citrin-Kolb, performed 
the function of transporting the gasoline purchased from Standard 
either to their own bulk storage facilities for redistribution, or direct 
to retail outlets. In the case of Standard’s retailer customers, Stand- 
ard performed the function of transporting and financing credit sales, 
while these jobber customers performed the same function in their 
own distribution systems. 

Each of these jobbers, sold a percentage of their gasoline at retail, 
through their own service stations, as well as performing the function 
of wholesale distribution to other independent retailers. In 1939, 
Wayne sold 7.6 percent of its gasoline purchases from Standard 
through its own retail outlet, and 14.2 percent in 1940. 

Citrin-Kolb in 1936 sold 29 percent of its gasoline at retail, 15 per- 
cent in 1937, 7 percent in 1938, 10 percent in 1939, and 6.5 percent in 
1940. Stikeman’s gasoline sales in 1936 were 27 percent at retail, 
9 percent in 1937, and in 1938 0.3 percent. Substantially, all of Ned’s 
gasoline purchases from Standard were sold at retail through their 
own outlets. 

Ned’s, as well as some of the other jobbers, were retailing to cus- 
tomers through their salaried outlets in some instances at prices less 
than their own retailer customers, or the retailer customers of Stand- 
ard. There is considerable dispute as to whether or not the lower 
retail prices of some of these jobber customers were caused by the job- 
bers being forced to meet the competition of cutrate retailers in the city 
of Detroit or whether one of the jobbers in their retail operations 
initiated the cutrate practice. 

Standard was charging its jobber customers 114 cents per gallon 
less than it charged its retailer (dealer) customers to whom Standard 
delivered the gasoline. 

FTC took the position that since these jobber customers were re- 
selling a part of their gasoline purchased a Standard at retail in 
competition with Standard’s retailer customers, the price differential 
of 114 cents per gallon was discriminatory and such discrimination 
enabled the jobber customers to sell at lower prices, thus lessening 
competition in the Detroit area. 

Among other defenses, Standard showed that this price differential 
of 114 cents per gallon was made in good faith to meet equally low 
(and in some instances lower) prices offered to such jobber customers 
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by Standard’s competitors in this area. The Supreme Court in 1951 
decided the basic issue when the Court, in substance, stated that it 
was lawful for a seller to grant a discriminatory price in order to 
meet a competitor’s price even though the result of such discrimina- 
tion might be to lessen competition. 

In brief, meeting competition in good faith was an absolute defense. 
This decision exploded the FTC interpretation of existing law. We 
now have S. 11 and H. R. 11, both of which seek to write into the 
Robinson-Patman Act the erroneous interpretation previously taken 
by FTC. 

When one inquires of the proponents and supporters of S. 11 and 
H. R. 11 as to what the true purposes of the bill are, the responses 
are so vague or generalistic as to breed nothing but confusion in the 
mind of a person seeking answers that appeal to practical reasoning 
and the necessities of ever ryday business practices. 

These responses cover a wide 1 range including platitudes, verbal 
bromides, ideological theories, and utopia- brained cone epts of a pro- 
posed method of ‘stifling big business on the one hand, while elevating 
the position of the small-business man on the other. 

The bill itself is referred to as the “equality of opportunity” bill. 
Even a cursory examination of the potentials reflect that this is a 
gross misnomer and probably could better be labeled as the “end of 
opportunity” ’ bill—particularly insofar as it would apply to the inde- 
pendent oil jobber, and, in my judgment, the independent dealer. 

Others state that the purpose of the bill is to close existing loop- 
holes in the Robinson-Patman Act and thus give that act the original 
intent of the Congress. A quick reading of the Supreme Court de- 
cision in the Standard case would reflect that if the provisions of this 
bill were originally intended by the Congress at the time the Robin- 
son-Patman Act was passed, such intent was not apparent in the word- 
age of the act. 

The more common approach or explanation offered by proponents 
is this—*“Big business is running small business out of business, and 
since we must preserve small business, it is imperative that we pass 
S. 11 since the provisions of this will accomplish that objective.” 

This latter argument poses two questions. First, is big business 
stifling small business—a question that would be answered in the 
affirmative by most small-business men—and second, and of more 
importance to the issue here, is the question of whether or not 5S. 11 
would accomplish what its proponents say it would accomplish. 
This latter is the $64 question that this subcommittee and the Con- 
gress must answer. 

I think if the veils of demagogery, bromides, and misinforma- 
tion were eliminated, we would find that the true purpose of the bill 
is to establish and regulate business plateaus for the various seg- 
ments of the American economy while at the same time guaranteeing 
that all competing merchants—whether wholesale or retail—pur- 
chase commodities of like grade and quality at the same identical 
price. 

If this is the real purpose, then it is the opinion of the independ- 
ent oil jobber that the bill will not accomplish its objective, and 
when applied to the ramifications of petroleum marketing it will 
sause more trouble than aid; will ultimately destroy the function of 
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the jobber in the industry; and in general will do more to stifle free 
competitive enterprise than to promote this principle which has been 
the backbone of our American economy since our country was an 
infant. 

WHY DO INDEPENDENT OIL JOBBERS OPPOSE 8. 11? 


Before proceeding to answer the question of why independent 
oil jobbers oppose S. 11, I think it necessary to point out that a 
group of State and regional jobber assoc iations filed an amicus 
curiae brief when the Standard case was originally heard before the 
Supreme Court, and their counsel argued in opposition to the very 
issue presented by S. 11. 

Subsequently, when I became counsel for the National Oil Jobbers 
Council, I filed, with their authority, two briefs in opposition to the 
position taken by the Federal Trade Commission. The issue is not 
new to us, and we have fought it in every instance that it has been 
before the courts, and now we again oppose it in the Congress of 
the United States. 

It is quite logical to ask—why does this group of independent, 
small-business men oppose a bill purportedly designed to help 
them? To fully appreciate our opposition, it is necessary that one 
knows the ramifications of petroleum marketing, and the varying 
marketing methods employed by some of the major oil companies 
as well as the independent jobbers. 

In general, we oppose the bill because we can reasonably assume 
that if the erroneous interpretation previously taken by FTC now 
becomes law, then the other arguments of FTC, advanced in the 
Standard case, including the order issued by FTC against Standard, 
would become appropriate and legal. 

If such came about, the function of many jobbers will be elimi- 
nated and that of many other jobbers would be ultimately elimi- 
nated or curtailed to such an extent that continued existence would 
be almost impossible. 

The FTC order in the Standard case—and I would like to get. this 
clear because this is the nub of where the jobbers’ fear and scare 
comes from—in substance, said (1) that Standard should cease and 
desist from selling to any of its retailer customers at a price less than 
it sold to other retailer customers and (2) that Standard should cease 
and desist from selling to any of its retailer customers at prices higher 
than Standard’s jobber customers charged their own (jobbers) retailer 
customers who competed in the same area of competition. 

Now, how could such an order, applied in the future, affect the 
independent jobber? There are many instances in the country where 
oil companies such as Standard, sell to retailers direct. while at the 
same time selling to jobbers who in turn sell to retailers in the same 
competitive area. Some of these jobbers operate one or more retail 
outlets of their own. 

Others do not operate retail outlets as a general rule, but from time 
to time may have to operate a retail outlet when one of their lessee 
dealers abandons the station, leaving it in the jobber’s hands for him 
to operate until he can obtain another dealer. 

In both instances, the jobber is in effect both a wholesaler and 
a retailer, and in this respect is in competition with his supplier’s 
retailer customers. Under S. 11, FTC will undoubtedly take the 
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position that the jobber’s supplier must charge the jobber the same 
price for gasoline which the jobber sells at retail as the supplier 
charges its retailer customers, this, despite the fact that the jobber 
performs the additional function of storage and transportation. 

To require a person who performs the function of storage and 
transportation of gasoline to pay the same price as one who has the 
gasoline delivered to him would be untenable and inequitable. This 
would be true even though a functional discount were allowed where 
such discount did not allow a profit for the performance of the addi- 
tional function. 

Most jobbers began in the oil business as a service station dealer, 
and over a period of time became jobbers. Many of them still retain 
and operate that original service station in competition with other 
dealers to whom they sell at wholesale. Although the average jobber, 
in his retail operations, does not undercut the price of the dealer cus- 
tomers to whom he sells at wholesale, FTC could, under S. 11, proceed 
against the jobber’s supplier, and possibly the jobber because the effect 
of discrimination in these cases of dual distribution may be substan- 
tially to lessen competition. 

In brief, under S. 11, if the power to lessen competition exists by 
virtue of legal price discrimination, grounds for a complaint by FTC 
will lie even though the power has not been exercised. 

As another example, let us assume that a jobber is selling gasoline 
in the city of Detroit where his supplier is also doing the same. The 
dealer customers of both jobber and supplier compete for the consumer 
business. Suppose the jobber has a station leased to a dealer, and 
the dealer abandons the lease, leaving the jobber with a station on his 
hands that would either sit idle or be operated by the jobber’s salaried 
personnel until another dealer could be found. 

If S. 11 is enacted, neither the jobber nor his supplier could risk 
the latter operation for fear that the supplier’s dealer customers 
might file a complaint against the supplier for selling to the jobber, 
temporarily engaged in retailing, at a lower price than the supplier 
charges to its dealer customers. 

Let us assume another instance which is quite prevalent in the in- 
dustry—the instance where a jobber may have a franchise to dis- 
tribute his supplier’s brand of gasoline in one county and his supplier 
sells direct to dealers in the adjoining county. The jobber’s dealers 
must compete with the supplier’s dealers on those roads which inter- 
sect the two counties. 

Although jobber and supplier are not selling to competing dealers 
in the same geographical area, nevertheless, the dealers of both are 
competitors, and the same problems would be created as if they were 
selling in the same geographical area. The recent complaint of FTC 
against the Pure Oil Co. has the whole industry in a quandary as 
to the limits of a competitive area. 

In that case, Pure Oil was selling direct to dealers in the city of 
Birmingham. Price disturbances created by others in the area were 
costing Pure’s dealer customers a loss in their volume of business. 
Pure reduced its price to all of its dealer customers in the city of 
Birmingham, some of which customers in turn reduced their retail 
prices to meet competition, and others did not reduce their retail 
prices. One of the FTC charges against Pure is that Pure, in grant- 
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ing lower prices to its dealers in Birmingham than it grants to other 
dealers throughout the United States, was guilty of price discrim- 
ination. 

We can only assume from this that the area of competition, as 
interpreted by attorneys for FTC, for any seller extends to the limits 
of the area within which it sells, ‘whether than be 1 city, 1 county, 1 
State, or the whole United States. Such a position is obviously 
stupid and contrary to all the concepts of competition and trade 
within the country. 

Let us now look at the second part of the FTC order referred to 
and apply it to a jobber and his supplier where the jobber does not 
engage in any retailing operations and limits his activities to selling 
at wholesale to dealer customers who compete with dealer customers 
of his supplier. 

Under the FTC order (in the Standard case), this would require 
that the jobber’s supplier could not charge its dealer customers any 
more than the jobber charged his dealer customers. 

The result of such a situation would be that the supplier would 
have to check every day to ascertain the lowest price the jobber was 
charging any dealer, and the supplier would have to adjust its prices 
to its own dealers to that lowest price. The only alternative would 
be for the supplier to exercise price maintenance over the jobber 
which would undoubtedly be declared illegal. 

What major company, or independent refiner for that matter, could 
run the risk incident to such a situation? There are some dreamy- 
eyed ideologists who think that under such circumstances, the major 
company supplier would withdraw from wholesale distribution and 
leave the field open to independent jobbers. 

While we would like to see such a situation created, only an idiot 
could expect to see it happen; in fact, the reverse of the situation 
would be true, and the supplier would take over wholesale distribution 
and eliminate the jobber entirely. Mind you, there is nothing in S. 11 
that would prohibit a major company from eliminating all of its 
jobbers and taking over the function of wholesale distribution en- 
tirely—certainly this would be the safer means of complying with the 
law. If it is the desire of this Congress to eliminate the independent 
oil jobber, their support of this bill would certainly accomplish that 
end. 

One of the greatest weaknesses of the bill is that it will permit 
persons engaged in intrastate transactions to discriminate in price 
as desired, “while imposing upon those who compete with them the 
requirements for nondiscrimination, if such competitors were engaged 
in interstate commerce, or purchase from those who do. 

Time will not permit me to relate the hundreds of other instances 
wherein jobbers as well as dealers, will be adversely affected by this 
legislation but it is hoped that you will recall the testimony of jobber 
witnesses who brought specific examples of what will happen to them. 

If someone is conscientiously looking for an unbiased study of the 
issue proposed in S. 11, and does not want to accept the views of those 
like ourselves who have a particular interest, it is suggested that they 
read the scholarly study by the editors of the Harvard Law Review 
who concluded : 


The jobber will suffer most by the enforcement of the FTC order. He will 
either be eliminated from the distribution process by his supplier or suffer a 
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limitation of his freedom of action through some form of resale price mainte- 
nance. (Note, Functional Discounts Under the Robinson-Patman Act: The 
Standard Oil Litigation, 67 Harvard Law Review 294, at pp. 311-312.) 

Under the Standard Oil order the jobber must either abandon his retail opera- 
tions or comply with the relatively burdensome dual function procedures and 
pay the higher tank wagon price on part of his gallonage (id., at p. 313). 

More serious to the jobber is the fact that his very existence is in jeopardy 
as a result of the FTC order. Because of the extremely delicate position in which 
that order places the supplier, a supplier might find the risks so great that he 
will stop using a jobber distribution channel. This would seem an unfortunate 
result. The greater assistance which jobbers give to retailers tends to reduce 
the large number of business failures, and jobbers may operate with efficiency 
equal to or greater than that of their suppliers (id., p. 314). : 

The Standard Oil litigation affords a typical illustration of the questionable 
and unexpected economic consequences which may result from the Robinson- 
*atman Act. Although jobbers and integrated retailers undoubtedly perform 
useful economic functions, they may find themselves cut off by major suppliers 
or deprived of the discounts which are necessary to permit them to incur the 
costs of their additional distributive functions. At the least, they may con- 
tinue in business only at the cost of considerable inconvenience and loss of 
economic freedom (id., at pp. 316-317). 

The independent oil jobber is quite aware that the big within the 
petroleum industry have become too big, and that the functional posi- 
tion of the jobber is under serious threat. We are also aware of the 
plight of many dealers, since dealers are our customers, and when 
they fail we lose a customer. It is our firm belief that unless the 
big within this industry reappraise their marketing practices and pol- 
icles, and further expand utilization of independents under more 
equitable conditions in all phases of petroleum marketing, they are 
headed for some sort of governmental regulation. 

It has been the policy of the people I represent to attempt in every 
way possible to work out our problems within the framework of the 
industry without resorting to the extreme process of asking legisla- 
tive aid. Our efforts in this regard, while by no means completely 
successful, have produced ¢ onstructive results. 

It could well be that we may be forced, at some time in the not too 
distant future, to come to this Congress ae that the tentacles of 
the big be cut down to proper size. While I hope a new sense of 
responsibility on the part of those who dominate the industry will 
preclude this necessity, I am very much afraid that their greed and 
short-sightedness may preclude their taking steps to reverse some of 
their practices as quickly as is necessary. It is a certainty that the 
big within the industry have for many years now been begging for 
Gover nment regulation. 

I think the failure to enforce antitrust laws has contributed more 
to permitting the big to take over the little than failure to enact new 
laws. 

It is our further opinion that the issue before this subcommittee is 
not whether the big are taking over the little—that would be con- 
ceded by most small-business men—but rather whether or not the pro- 
visions of S. 11 are good legislation to stop that encroachment, and 
further, whether or not such legislation would hurt more small busi- 
ness than it would help. 

I will repeat again what I have said many times before—if the 
time has come where we must resort to the extreme expediency of 
burning the house to kill the rats, let us first be sure that we have 
removed the women and children from the premises before the blaze 
is set. 
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In our judgment, while this bill might kill or curtail some of the 
rats, it would also consume many innocent small-business men. Surely 
legislation which would do this is not good for our small-business 
economy; surely, legislation with the potential presented by 8. 11 
with its incident confusion, misunderstanding, and untold legal im- 

lications should not be passed merely because there are some who say 
it is the panacea to cure all the ills of the small-business man. 

You cannot, by legislation, convert a bad businessman into a good 
businessman with S. 11 anymore than you can convert a streetwalker 
into a virgin by the simple passage of a city ordinance. This bill 
would put a premium on inefficiency, stifle initiative, hobble the sys- 
tem of free competitive enterprise, and curtail the right of a man to 
preserve his business by way of meeting the price of his competitors. 

If after considering all factors related to S. 11, you are still of the 
opinion that some legislation must be passed to assist the small busi- 
nessmen of our Nation, it is our suggestion that this subcommittee, 
utlizing an adequate and practical minded staff, make a thorough 
investigation of the current problems of small businessmen, and after 
hearing all sides, then submit comprehensive legislation of such a 
nature that will curb the encroachment of the big, but at the same 
time preserve for our people the principles of free competitive enter- 
prise on a reasonable basis. 

Senator O’Manonry. Mr. Ellis, I have been very much interested 
in some of the statements of your conclusion, beginning on page 15. 

Do you seriously entertain a hope that a new sense of responsibility 
will be assumed by those who you say dominate the petroleum in- 
dustry ¢ 

Mr. Extis. No, Senator O’Mahoney, I am not quite that naive. 

Senator O’Manonery. Do you believe that the jobber can continue 
to exist as a permanent factor in the distribution of petroleum and 
petroleum products while the integrated companies continue to oper- 
ate, one with another ? 

Mr. Exuis. The situation is becoming more difficult for the jobber 
to do that, I would like to add this, Senator : 

In the past 7 years that I have represented jobbers, I think we have 
made some strides, constructive strides, in educating the big within 
the industry to the fact that there is a place in this industry for the 
jobber, and that he can justify his economic existence. 

Senator O’Manonry. Are you aware that the testimony given be- 
fore this committee in another one of its operations shows that eight 
of the major oil companies are members of the MEEC, the organiza- 
tion that operates the oil lift to Europe—eight American companies 
own and operate or are otherwise affiliated with 230,000-plus retail 
stations ¢ 

Mr. Exuis. I knew it was somewhere in that neighborhood; I wasn’t 
sure of the exact figure. 

Senator O’Manonry. That means that these companies engage not 
only in the production of petroleum in the United States and through- 
out the world, but also engage in the transportation of petroleum, 
sometimes by tanker, sometimes by pipeline, and engage also in the 
refining of crude petroleum, in the transportation by pipeline and by 
tanker of the refined products, and then in the distribution of those 
products, in competition with the jobber, to retail stations, some of 
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which they own, some of which they lease, in competition with the 
customers of the jobber. Isn’t that exactly the situation that exists? 

Mr. Euuis. That is substantially the situation that exists. 

Senator O’Manoney. Can the jobber endure if that continues to 
exist ¢ 

Mr. Extis. I would say this: 

There are some trends in the industry and some practices within 
the industry that, if they continue unabated, the ultimate for the job- 
ber is nonexistence. 

Senator O’Mauonry. Do you believe that the refiner should be 
divested of the authority to engage in the transportation of petroleum 
products ? 

Mr. Exuis. I presume you are now talking about divorcement, where 
the refiner 

Senator O’Manonry. Yes. 

Mr. Exits (continuing). Would be divested of the right to both 
transport and market petroleum products ? 

Senator O’Manoney. Yes. 

Mr. Exuis. Under current conditions, I would not subscribe to a 
divorcement bill, Senator. 

Senator O’Manonrey. Why ? 

Mr. Extis. Because I think the ultimate of that divorcement bill 
would be this: 

Let us assume that you divorced at the refinery gate, and that mar- 
keters would have to operate from that point on, either in wholesale or 
retail, or maybe you further divorce to where you had the wholesale 
only or retail only, and the refiner or producer had to stay out of both 
of them. Let us assume that is the significance. 

I think what would happen would be that you would see large 
chunks of money coming in and financing chain organizations for 
wholesale distribution, and large hunks of money coming in and 
operating chain operations of retail distribution, and what you would 
have then would be the little jobber, the little jobber and independent 
jobber as we know him today, competing with someone else big. We 
would only change who the bigger one was. 

We have one example of that. That is Standard Oil Co. of Ken- 
tucky. They are not refiners nor do they produce crude oil. They 
are only marketers. Actually, they are an oversized—well, jobber, I 
guess you would call them. They start at the refinery and sell from 
that point on, and that company is big enough that it is market leader 
in some 3 or 4 Southern States, and wht it I ‘fear is that we would—— 

Senator O’Manonry. What do you mean by “market leader?” I 
think I know the answer. 

Mr. Exuis. Market leader is a trade term which those who are so- 
called market leaders don’t like to have applied to them, but it is 
known in the trade as the principal competitor in a given marketing 
area. 

For example, Esso Standard 

Senator O’Manoney. The principal competitor or the principal 
price fixer? 

Mr. Exits. Well, there are several schools of thought on that. If 
you are a principal competitor, certainly you are in a position to set the 
maximum, because nobody can very well sell over in excess of the 
price charged by the main competitor in the area. 
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Senator O’Manonry. Do you know of any jobber who goes into 
refining ¢ 

Mr. Exuis. Oh, I know a few jobbers that have some interest in 
small independent refineries. I think there is one such small inde- 
pendent refinery in your State. I am trying to think of the name of it, 
where a few of my jobbers pooled some assets and got into it. They 
don’t own the main stock, but they have some interest in it and are the 
principal sellers of the production of that refinery. 

Senator O’Manoney. Isn’t it a fact that the jobber engages in two 
principal functions—wholesale and retail? 

Mr. Exuis. Right, sir. 

Senator O’Manoney. And nothing else? 

Mr. Exuis. Right, sir. 

Senator O’Manonry. What sort of competition can such an opera- 
tor maintain with an integrated producer-refiner-transporter and 
retailer ? 

Mr. Exuis. Well, that competition is rough, because if you are inte- 
grated, you have access to profits from one part of your industry which 
you may use—I repeat, may use—to subsidize another part. For 
example, marketing. 

Senator O’Manoney. I suppose your principle in objecting before 
this committee is to protect the independent jobber. 

Mr. Exuis. That is the only reason I have here, and the main thing. 

Senator O’Manoney. Could the Congress do that, in your opinion, 
in any way other than by defeating this legislation, as seems to be 
your argument ¢ 

Mr. Exuis. Let me put it this way, Senator: This bill, as I view it, 
if passed, would mean that we have changed the objectives of the 
Clayton and Robinson-Patman Acts. 

Now, the objectives of those acts 

Senator O’Manonry. Yes: you have said that. 

Mr. Ex.is (continuing). Are to preserve competition and prevent 
monopoly. 

Now, this bill impairs the preservation of competition, and would, 
in the ultimate, bring about, in my judgment, some form of price 
rigidity at all levels of marketing. 

Now, then, you can’t have price rigidity and have competition at 
the same time. 

Senator O’Manoney. Of course, the oil business is not the only 
business to which this law would apply. 

Mr. Ex.xits. That is right. 

Well, I can’t answer as to other businesses. It might be that this 
bill is quite proper for some other business or some other industry, 
but the ramifications of the petroleum marketing are such that we, 
unfortunately—the jobber, finds himself in the position of supplier. 
We are in about the same boat as big integrated companies, as far as 
that bill is concerned. How you can throw them out of the boat and 
leave us in it, I don’t know. 

Senator O’Manoney. Perhaps we would like to throw you out of 
the boat and leave them in it. How would that do? 

Mr. Exuts. Well, I don’t know. 

Senator O’Manoney. Seriously speaking, which is your greater 
enemy, the major corporation engaged in all aspects of the industry. 
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or legislation that attempts to prevent unfair practices in the in- 
dustry / 

Mr. Exuis. Legislation that does, as distinguished from attempts 
reasonably to prevent unfair practices, is, of course, preferable, but 
I would say this, Senator : 

I would prefer that my jobbers take their chance in the arena of 
competition with big business as it is now, than for a form of Goy- 
erment regulation. 

Senator O’Manoney. You sat here all afternoon while another 
Washington lawyer, and a very able one, was testifying, making a 
suggestion with respect to the modification of this particular legis- 
lation. Per haps you might come up with a oe ation. 

Mr. Exuis. I have tried, Senator, for a year, because Senators and 
Congressmen, one right after the other eum jobbers who have 
written them, have asked me to suggest an amendment or modifica- 
tion, and I can’t amend this bill to where it will do what I think it 
should do. To me, it is like trying to make a silk purse of a sow’s ear, 

That is why I put in the last of my report the recommendation 
that instead of grabbing at this bill, you have a good subcommittee 
here and you have some men dedicated on it for small business, you 
and the Senator and the others on it. 

Now, why can’t they give you enough money to make a thorough 
investigation to find out what are the real problems of small business, 
not what they say they are, necessarily—that is but indicative—but 
what are the real problems? 

And then, and then only, when you have found those, can you find 
the remedy. 

Senator O’Manonery. In a brief word, I can tell you, I think, what 
they are, but I am not going to take the time this afternoon. [I shall 
take time only to say that you have testified, issuing a warning to big 
business that it may be regulated by the Government. 

Of course, the Constitution of the United States was designed to 
vest the power to regulate commerce of all types in the Congress of 
the United States. As it stands now, we don’t have regulation, and 
I distinguish regulation from control. We have regulation to a 
degree through disere etionary powers which are liable to change with 
the individuals who exercise it. 

Thank you, Mr. Chairman. 

Mr. Exnis. I just had one further suggestion and that was this. 
I believe there is one other thing that can be done to help the small- 
business man and to prevent monopoly and stop this lessening of 
competition without changing any laws, and that is to give the Fed- 
eral Trade Commission and the Department of Justice enough money 
to hire the arms and legs to get out here and ferret out these 
complaints and do the job of enforcing what laws we have now, rather 
than imposing on them the Robinson-Patman Act, the Clayton Act, 
the Sherman Act, together with S. 11, which it is impossible for the 
small group they have to adequately cover. 

I think if more of it were covered, and more prosecutions were 
made, then there would be less and less of this fudging over the 
boundary line. 

Senator O'Manonry. There is much to be said in favor of that 
statement. 
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Will you excuse me, Mr, Chairman ? 

Senator Krerauver. All right. 

Senator O’Manonery. I am sorry, Mr. Ellis, but I have an appoint- 
ment that makes it imperative that I leave. 

Mr. Exuis. Thank you. 

Senator Keravuver. Thank you very much. 

Mr. Ellis, on page 16 you say that: 

In our judgment, while this bill might kill or curtail some of the rats, it would 
also consume many innocent small-business men. 

Who are the rats you have in mind there? 

Mr. Exuis. I think one rat would be the producer of gasoline, for 
example, who sells at one price or at better terms to one merchant in 
a given competitive area while charging another merchant in that 
same competitive area a higher price. I think that is one rat. 

More specifically, the integrated company who sells to the so-called 
unbranded chain retailer at lower prices than he sells to his own 
branded jobbers or retailers who must compete with that unbranded 
man in the same area. That is one rat. 

Senator Kreravuver. Mr. Ellis, that is a pretty big rat you are talking 
about, because 

Mr. Exuis. I thought we were after big rats, Senator. 

Senator Kerauver. We had a gentleman here from Idaho the other 
day, Mr. Grant. He said in the four-State area where he operated 
all of the major oil companies—and he had had actual experience 
in buying from Shell and Standard of California—sold to him so he 
could sell an unbranded gas at a lower price than they sold the same 
product to their own jobbers, and their own retailers. 

So, are these companies doing that? Are they the rats you are 
talking about ? 

Mr. Etuts. No, sir. That is not the rat, because they are selling to 
a jobber who is buying at a jobber’s price, and he is not destroying 
markets, as he so testified, because he is not underselling those other 
dealers. 

But the rat I am talking about is the supplier who sells to one of 
these known chiselers who in turn is chiseling and hurting his dealers 
and that supplier is sitting there watching it and continues to sell him 
gasoline. 

Now, that is the type of operator that I am opposed to. 

Senator Kerauver. In other words, we had an example down here 
at Portsmouth where big companies are all selling to a firm which 
seems to sell a tremendous amount to employees of the navy yard at 
4 cents less than they can buy the same gasoline right down the street. 

Mr. Exits, Well, I can tell you how to put a crimp in that situation. 

Senator Keravver. That is a “rat” operation ? 

Mr. Exxis. Yes. But it is one that is unfortunately permissible, and 
I will tell you how you can put a crimp in it since you are seeking 
remedies. 

The reason that the seller can sell to that post exchange service 
station at a lesser price than the seller charges his other dealers in 
the same competitive area is that sales to the Government are not 
subject to the provisions of the Robinson-Patman Act. 

ow, there is a bill in the House now, H. R. 722, which would make 
sales to the Government for resale subject to the provisions of the act. 
91068—57—pt. 215 











938 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Now, if you pass a bill of that kind, Senator, that would tend to curb 
the ability of these post exchanges selling at super cutrate prices in 
competing with businessmen. But try to get the Federal Government 
down here to do that. 

Senator Kerauver. But in any event, the situation where the major 
oil companies make these sales to the fellows who are selling to the 
post exchanges and others, so that they can sell at 4 cents less, doesn’t 
show a very good spirit on their part, does it 

Mr. Exuis. It certainly doesn’t, and I might add, we have been 
opposing that. I have appeared before a committee of the House, 
I am the author of the bill H. R. 722 which was introduced by Mr, 
Keogh. I have been pounding the military over the head about it for 
over 3 years, and everybody connected with the Federal administra- 
tion, from the Small Business Administration on, opposes the bill 
and the principles of it. They say it is all right for the post ex- 
changes to use cutrate prices and cut out dealers on the outside of the 
post who must pay taxes and compete. 

Senator Kerauver. We had another witness who said that an outfit 
was about to put him out of business. He said it sold unbranded gas 
out of the same tank wagon that he bought branded gasoline, then the 
truck went right down the street and sold to a large chain store. This 
was out in Oklahoma and involved Sears, Roebuck. Sears, Roebuck 
then sold the unbranded gasoline at 4 cents less, but it was actually 
the same gasoline, out of the same tank wagon. 

Mr. Extis. Well, Senator, I have heard those complaints many times 
of a similar nature. Nobody has brought me any actual proof of it, 
and I have found by investigation of many complaints that sometimes 
both my jobbers and dealers, they see this unbranded truck go in 
there under the rack to be filled. Now, that gasoline all may come 
out of a common pipe, so they say, or think that it is all the same 
gasoline, but when you are filling under a rack, there are many valves 
sitting in the background, sort of like the water spigot in your house, 
you can turn it on either hot or cold or both. 

So, when they see it come out of that same pipe, it doesn’t neces- 
sarily mean it is the same quality of gasoline. 

Now, I know, for example, one of the large companies, Esso, for 
example, sells what they call a third-grade gasoline. Now, as to 
whether it is or not, I don’t know, but I mean it is sold as a third- 
grade gasoline, and it is sold to these unbranded chain retailers we 
are talking about. 

Senator Kerauver. I thought the evidence here was fairly conclu- 
en buying both branded and unbranded gas out of the same 
tank. 

Mr. Exti1s. Senator, I am not saying that wasn’t exactly accurate. 
What I am pointing out is that I have investigated so many com- 
plaints of the same identical nature and what you run into in all the 
cases I have is actually it was a third-grade gasoline and the observer 
assumed it was the same quality, and it wasn’t. And as I say, I sort of 
view with suspicion those things until I can confirm that it was the 
same grade and quality of gasoline. 

Senator Krerauver. Mr. Ellis, on page 6 of your statement you say: 


This decision exploded the FTC interpretation of existing law. 
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ge thet the Supreme Court decision of 1951 that you are talking 
about ¢ 

Mr. Extis. Yes; that is right. 

Senator Keravver. I take it from that you concede that the FTC 
had an idea of existing law and so operated from 1936 to 1951. 

Mr. Exxis. No, sir; not as to that principle. Asa matter of fact-—— 

Senator Kerauver. But you say there this exploded their theory of 
existing law and you explain what they thought the existing law was 
before. 

Did they ever bring a complaint against one of your independent 
jobbers, members of your association ? 

Mr. Exxis. I am unaware of any, Senator. However, I would like 
to respond to that statement about exploding that theory. Up until 
1949 FTC’s position was that meeting competition in good faith was 
an absolute defense. 

Senator Keravuver. That is not the evidence that we have had here, 
Mr. Ellis. 

Mr. Exxis. Well, Senator, the background of their position is set 
forth in a footnote to the Supreme Court decision in the Standard Oi 
Company v. FTC case and I am referring to the pamphlet version of 
that which I have here, on page 14, where—— 

Senator Kerauver. Generally, I am satisfied that your statement 
here is correct, that the Supreme Court decision in 1951 upset their 
ideas of existing law. I think your statement is correct. I simply 
wondered how you felt it was that they went under the theory that 
3. 11 was existing law—at least that was the major belief in the Com- 
mission, between 1936 and 1951—without ever bothering your inde- 
pendent jobbers. ; 

Mr. Extis. Well, as to why they haven’t, I do not know except this, 
that when they started to make their big test as to whether or not their 
interpretation was correct, that was in the Standard of Indiana case 
which was started, I think, in 1940, and since that was a test case of 
their interpretation, so far as I know, they didn’t take any action 
against anybody where they took this same position because the issue 
was up for test and continued through the courts until 1951 when the 
Supreme Court decided it. 

Senator Krravver. It has been testified here that other suits were 
brought during that time. But Mr. Ellis, I appreciate the terrible 
difficulties your jobbers are facing in trying to survive, with these 
integrated oil companies getting bigger and bigger, going more and 
more into direct marketing, with their tremendous profits, owning re- 
serves, refineries, pipelines, with great investments abroad, in the 
Middle East in many cases, owning tremendous financial empires of 
their own as compared with you little jobbers. Believe me, I want to 
do something to help the independent jobbers survive. I think unless 
you do get some help, vour number will be reduced as you go on. 

I think this legislation or something along these lines, in spite of my 
respect for you and your views, will be of great assistance to you in 
meeting the onslaught that I know is being made against the independ- 
ent oil jobbers. I know that you oppose this bill, that you sent out 
briefs, had all these witnesses up here against the bill, but I think if 
the Federal Trade Commission had any cases against you, most of 
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your fellows being independents as compared with the integrated com- 
panies, you ouk have had suits brought during the time. 

Also, I don’t think that the way you operate you are in a position 
to lessen competition very substantially or create a monopoly. The 
shoe is on the other foot. The stifling of competition and creating of 
monopoly is caused by the big companies that are integrated, and 
have such tremendous power, and upon whom you are so dependent. 
So that before you turn a deaf ear to our efforts to help you, I would 
hope that you and your jobbers would consider the very precarious 
position you are in at the present time. 

Mr. Exxts. Well, Senator 

Senator Keravver. Just to give you an example, I asked Mr. Jen- 
nings, a fine man from Tennessee. He is a Shell distributor in 3 or 4 
counties in middle Tennessee. I asked him who the Shell distributor 
immediately east of him was. He gave the name. I asked him who 
the distributor immediately to the west of him was. He gave the 
name. I asked him what if some off-brand gasoline or refiner, like 
Red Indian, came in and offered his distributor to his east and to his 
west a lower price even though the gasoline might not be as well 
known. Then if Shell reduced prices to the jobber to the east and 
jobber to the west, what would happen to him, and he admitted it 
would be pretty bad. 

So, I think this bill has tremendous oe of offering great 
protection to a group of people who, believe me, in the years to come 
are going to need some protection. 

Mr. Exuis. Well, Senator, as I stated when I appeared here before, 
I never questioned your sincerity when it comes to small business, 
but the only thing I can look at as a lawyer and as an individual who 
has a better-than-average knowledge of marketing of petroleum prod- 
ucts in this country, the only thing I can look at is the order in the 
FTC case. 

Now, mind you, in that case no jobber was a defendant. Yet, had 
that order become final law, those jobbers might as well have been 
defendants because they would have been hurt. So that it doesn’t 
mean that FTC has to file suits against jobbers or their failure to file 
suit against jobbers leaves us exempt from the implications of this 
bill. We can be hurt by it and would have been hurt by it in that 
case. 

Now, let me give you can example. Let us assume, taking one of 
those jobbers in that case, let us assume that that jobber sold noth- 
ing at retail through his own outlets. He was completely a whole- 
saler of gasoline to dealers in that city who competed with dealers 
that Standard sold to. 

Now, the second section of the FTC order would have meant this. 
They would have said, “Standard, you cannot sell to any dealer at 
a higher price than your jobber charges his dealers.” 

Now, what kind of a position would that have put Standard in? 
They can’t tell the jobber what price he must charge his dealers. 
That is certainly illegal. Where would it have left them if a jobber 
had a service station dealer out on a corner and another company 
came in and offered him (the dealer) 2 cents a gallon better price 
and the jobber, in order to keep that station as a customer, met that 
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competition in good faith but he couldn’t do it to his others‘ Does 
that mean that Standard has to sell to all of its dealers in that area 
at the 2-cent better price? This is what the FTC order said in the 
second paragraph. ; 

Now, under those conditions, Senator, what I say is this: That this 
bill would indirectly, if not more, impose legal hazards on the sup- 
pliers of these jobbers, which hazards would have such legal implica- 
tions that they could not afford to fool with us jobbers as a medinm 
of distribution. 

So, indirectly you are putting the jobber out of business. 

Now, you talked about these large integrated companies with their 
foreign holdings. I am aware of that situation, but how is it going 
to stop them ? 

Senator Kerauver. Mr. Ellis, are you in favor of a jobber taking 
his wholesale price and using his own service stations to depress the 
retail price? 

Mr. Exits. No, sir; I am not. 

Senator Kerauver. That is what they were doing in Detroit, 
wasn’t it? 

Mr. Exits. In Detroit? 

Senator Kerauver. Yes. 

Mr. Exxis. Now, as to Ned’s, I think that is correct. As to whether 
the others were merely meeting competition or not, I don’t know. 
Now, let me get 

Senator Kerauver. Just a minute. Let’s get this clear. You know 
that they attempted to make a cost justification. But they didn’t 
see how they could make one. 


If they made a cost justificstion, then to that extent they would 


have been in the clear, but what Ned was actually doing was using 
his jobber price to sell as a retailer, and thereby depress the market, 
wasn’t it? 

Mr. Ex.is. That is my understanding, and I do not condone the 
practice. 

Senator Kerauver. Do you want him to get by with it? 

Mr. Extis. I do not condone the practice, nor do I condone Stand- 
ard’s practice in continuing to sell to him. 

Senator Kerauver. If you don’t condone that practice, why are 
you arguing for it? 

Mr. Exxis. I am not—— 

Senator Kerauver. Let me finish. If you don’t condone the prac- 
tice, why do you argue for it? 

Mr. Exxis. I am not arguing for it. 

Senator Krerauver. That is what I thought you were arguing for. 

Mr. Exuis. No. What your bill will do, Senator, in order to stop 
or curtail that practice or maybe curtail it, you are going to jeopardize 
all the other good jobbers in the county. That is why I say let’s don’t 
burn down the house to kill the rats. 

Now, here is this other proposition. Suppose Standard had not 
sold to Ned at 114 cents off, but somebody else did sell to Ned at 114 
cents off. You would still have had the same situation of Ned’s price 
cutting and creating a situation in the market. 
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Senator Keravver. I doubt that, really. In the first place, it has 
been brought out here that sometimes a man in Ned’s position will be 
able to buy a little gasoline at a lower price and use that invoice to 
justify Standard giving him all of his gasoline at a lower price. Also 
we all know that he had to sell it under the name of Red Indian, or 
some brand that wasn’t known, that he couldn’t have caused much 
trouble for a well-known brand, such as Standard or Esso, whatever 
it was, which was selling at a little higher price. 

Mr. Exu1s. Well, Senator, I am not condoning what happened as 
to Ned. I would like to make that clear, and I never have in any 
brief I filed. But I do want to make this clear, Senator 

Senator Keravuver. Let me see if I get what you are complaining av, 
It was that the Supreme Court ordered Standard Oil to sell to its other 
retailers, or other jobbers who were retailers, at no higher price than 
it was selling to Ned’s. 

Isn’t that what the Supreme Court 

Mr. Exuis. No,sir. The Supreme Court didn’t say that. The FTC 
order 

Senator Keravuver. I mean the FTC order. That is what I mean. 
What do you object to about that? 

Mr. Extis. You asked me a question and then when I try to answer 
it, you go on with something else. Now let me try to answer it. 

Senator Keravver. I’m sorry. 

Mr. Exuts. What the FTC order in that case said relating it to 
persons was, “Standard, you shall not sell to any of your dealer cus- 
tomers at any higher price than you charge Ned.” 

That is what they said. 

Senator Kerauver. No. That isn’t exactly what they said. 

Mr. Exx1s. In substance. 

Senator Krerauver. What is wrong with that, the way you say it? 

Mr. Exxts. Well, Ned was performing the function of storing, trans- 
porting, and distributing its own gasoline which these dealers were not 
performing. 

Senator Keravuver. But Standard wouldn’t make a cost justifica- 
tion. 

Mr. Exxi1s. But the order didn’t say that. 

Senator Kerauver. We know that is in the law and Mr. Cassedy 
and all the attorneys have said it. 

Mr. Ets. Let’s get the order out. 

Senator Kerauver. The evidence of the testimony here is, Mr. Ellis, 
that Standard could justify by virtue of savings in transportation or 
larger deliveries a cost justification for that differential. It would 
be all right, but the testimony here is that while they first took some 
steps forward trying to make a cost justification, they dropped that. 
They didn’t go on with that, and they just simply said that, of course, 
Red Indian has been around and offered you some price, that you can 
lower your price to Ned without lowering it to all your others. But 
the FTC said, No, you have to lower it to all others, too. 

We will have this printed in the record. This is the order of the 
Federal Trade Commission. 

Mr. Exxis. The 1953 order? 

Senator Krravuver. It is docket No. 4389, January 16, 1953. Let us 
make it exhibit 51. 
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(The order referred to is as follows :) 


Exurtsit No. 51 
UNITED STATES OF AMERICA, BEFORE THE FEDERAL TRADE COMMISSION 


Commissioners: James M. Mead, Chairman, Lowell B. Mason, John Carson, 
Stephen J. Spingarn, Albert A. Carretta. 


DOCKET NO. 4389 
IN THE MATTER OF STANDARD OrL COMPANY, A CORPORATION 
MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission upon 
the complaint of the Commission, as amended, the respondent’s answer thereto, 
testimony and other evidence in support of the allegations of said complaint, as 
amended, and in opposition thereto, taken before a hearing examiner of the 
Commission theretofore duly designated by it, report of the hearing examiner 
upon the evidence and exceptions filed thereto, briefs in support of and in oppo- 
sition to the complaint, as amended, and oral argument of counsel, and the 
Commission, having considered the matter, on October 9, 1945, made its findings 
as to the facts and its conclusion drawn therefrom and issued its order to cease 
and desist (which said order to cease and desist was, on August 9, 1946, modi- 
fied in certain respects). 

Said modified order to cease and desist having been further modified by the 
United States Court of Appeals for the Seventh Circuit in the manner and to 
the extent set forth in the judgment of said court issued April 29, 1949, which 
judgment was subsequently reversed by the United States Supreme Court, and 
the case having been remanded to the Commission on February 14, 1951, by the 
court of appeals with instructions “to make findings in conformity with the 
opinion of the Supreme Court of the United States filed on January 8, 1951’; 
and the Commission having made its modified findings as to the facts and its 
conclusion that the respondent has violated the provisions of subsection (a) of 
section 2 of the act of Congress entitled “an act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an act of Congress approved 
June 19, 1936 (the Robinson-Patman Act), and having afforded the respondent 
opportunity to show cause why the modified order to cease and desist issued in 
this proceeding on August 9, 1946, should not be further modified in the manner 
shown in its order issued March 24, 1952, and having considered the objections 
to such modification made by the respondent and briefs filed on behalf of 
Retail Gasoline Dealers Association of Michigan, National Congress of Petro- 
leum Retailers, Inc., Empire State Petroleum Association, Inc., Great American 
Oil Co., and counsel in support of the complaint, and oral argument of counsel: 

It is ordered that the respondent, Standard Oil Co. (Indiana), a corporation, 
and its officers, representatives, agents and employees, directly or through any 
corporate or other device, in connection with the sale or distribution of gasoline 
in commerce, as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from discriminating, directly or indirectly, in the price of gaso- 
line of like grade and quality: 

1. By selling such gasoline to any retailer at a lower price than to any 
other retailer who in fact competes with the favored purchaser in the 
resale of such gasoline to the public (“retailer” as here used applies to that 
portion of the business of any purchaser which consists of the retail sale of 
gasoline to the public). 

2. By selling such gasoline to any retailer at a price known by respondent 
to be higher than the price at which any wholesaler-purchaser is reselling 
such gasoline to any retailer who competes with such direct retailer-cus- 
tomer of respondent, where respondent is selling to such wholesaler at a 
price lower than respondent’s price to such direct retailer-customer. 

For the purpose of comparison, the term “price” as used in this order includes 
discounts, rebates, allowances and other terms and conditions of sale. 
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It is further ordered that the respondent shall, within 60 days after service upon 
it of this order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with this order. 

By the Commission, Commissioners Mason and Carretta dissenting. 

[SEAL] (Signed) D.C. Danrez, Secretary. 

Issued : January 16, 1953. 

Dissenting opinion of Commissioner Lowell B. Mason and dissenting opinion of 
Albert A. Carretta are attached. 

Senator Keravver. Mr. Dixon says in the Rubberoid case that the 
defense, such as cost justification, and so forth, which are available, 
need not be in an order. 

Mr. Drxon. They need not be in the order, because they are in the 
act. It was so held and ruled by the Supreme Court, and you as a 
lawyer, I think, are aware of that. 

Mr. Exits. I as a lawyer would read it into that, whether it was in 
there or not. 

Mr. Drxon. But you were aware that the Supreme Court held it. 

Mr. Exxis. I will accept your word for it that they did. 

While we are on that point now, let’s don’t abandon me on it. As 
I understand it, what the FTC says, if Standard can save anything 
according to our FTC accounting procedures if Standard can 
save anything, they can pass that on to this jobber who performs the 
function of storage and hauling, but only that much. But he is not 
entitled to any profit on that function. 

Certainly, Mr. Dixon, you wouldn’t say that the law says he is en- 
entitled to any profit on that function. 

Senator Keravver. I think that he would be. 

Mr. Exits. Well, let’s read the act. We will make a new law if 
that is the situation. 

Mr. Dixon. Apparently, Mr. Ellis, you are referring to the basic 
law which is section 2 (a). 

Mr. Extis. Right. 

Mr. Dixon. S. 11 does not change the basic law. The basic law 
pea that a seller can pass on to a buyer that part of the price that 

e can cost justify. What the buyer does with that price is his busi- 
ness. What he does with it, whether he puts it in his pocket or passes 
it on, that is his concern. 

Mr. Exx1s. But there can be no provision in there for any profit for 
him in performing that function in this case up there, because his net 
cost would be the same as the dealer’s assuming the jobber’s cost of 
storage and distribution was the same as the supplier’s where the dis- 
count was allowed. 

Mr. Drxon. If he could sere that as a matter of fact, as a cost 
saving to the seller, I would say he would be justified in lowering his 
price in that amount to that party under the law. 

Mr. Exxis. How can he lower his price when he has already paid it 
out ? 

Senator Keravuver. He didn’t prove that, Mr. Ellis. 

Mr. Exxis. Look, Senator; Mr. Dixon knows, and so does every- 
body else connected with the Federal Trade Commission, that this 
business of cost justification on a businesslike basis is next to impos- 
sible with the Federal Trade Commission. Whose costs are used to 
determine, the jobber’s in this instance? No, Standard’s costs. It is 
Standard’s savings, not what it costs the jobber to deliver it, and per- 
form the functions, that is the criteria. 
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Senator Keravver. Carry it one further step. If a suit had been 
brought against Ned's, let’s say, for a discrimination between his 
retailers, if he had had a cost justification he could have made a dis- 
crimination on the basis of his cost justification. 

That is, in one case he was selling directly out of the tank. In 
another case he had to put it into a tank wagon and deliver it 5 miles 
down the street or 2 blocks down the street. 

Mr. Exits. Well, Senator, what we are getting around to, if the 
theory that you all are proceeding on is what you want done here, 
that means that the jobber has got to go out of business because that 
function of wholesale distribution, the only money he has got in it 
is whatever cost saving it is to his supplier, and without regard to 
his actual costs of doing business, plus his profit on that. 

Senator Keravver. I don’t agree the jobber has to go out of busi- 
ness under any circumstances. I feel very strongly what we have been 
learning both in these hearings, and in the inquiry presided over by 
Senator O’Mahoney, is that your people ought to be looking to this 
bill for some real protection. That is what we want to try to give 

ou. 
‘ Mr. Extis. There is no protection in here for us, Senator. 

Senator Krravuver. It looks like what you don’t like about this is 
the basic section 2 (a), Mr. Ellis. 

Mr. Eris. I am not arguing about the basic section 2 (a). What I 
am arguing about it 

Senator Krravver. 8. 11 doesn’t touch touch the cost one way or 
the other. The cost section is in the basic section 2 (a). 

Mr. Exx1s. That remains unchanged; correct. 

Senator KerAvuver. I got the impression you are arguing for a 
change in that cost provision, in 2 (a). 

Mr. Etuis. I am not arguing about that at all. What I am talking 
about is that the cease-and-desist order in the Standard case would 
indirectly have imposed on jobbers hardships that they cannot sur- 
vive under, and that is it, pure and simple. 

Now, I don’t have to speculate as to what FTC’s views would be. 
I think it is admitted, or everybody would admit that S. 11, in effect, 
would supply the deficiency for the erroneous position FTC took in 
that case. 

In brief, if S. 11 had been in effect at the time, then that order would 
have been valid. 

Now, proceeding from that point, I say that in the face of such an 
order, the jobber will be gutted in several ways. 

Senator Kerauver. Then the order you dislike is the one to prevent 
the jobber-retailer from using his lower price to depress the market. 
You object: to it because the order equalized that situation, and yet 
you say you are not in favor of the jobber-retailer depressing the 
market. 

Mr. Extts. I don’t follow that one. 

Senator Kerauver. You called him a rat. 

Mr. Extts. Let me differentiate. 

Senator Kerauver. As a jobber-retailer, Ned was depressing the 
market. You say you are not in favor of that. This order equalized 
it, so that the market was not depressed. 
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Mr. Exuis. For Ned’s, as far as Ned’s is concerned. But what 
about all the other good jobbers in that town, and by “good,” I meam 
those who are marketing at normal prices, not depressing at all? 

Senator Kerauver. Standard would have to give them the same 
lower price they give Ned. 

Mr. Eis. t don't follow that. They are a big jobber, and Ned 
we are going to make a dealer again. 

Senator Ronstie, I thought you said Ned was a jobber. 

Mr. Extis. He was a jobber, in that the performed the function 
of storage and transportation and delivery to his own stations. 

Senator Kerauver. Mr. Chumbris, do you have any questions? 

Mr. Cuumpris. No. 

Senator Keravuver. Mr. Bolton-Smith? 

Mr. Bottron-Smiru. No. 

Senator Keravuver. Mr. Dixon? 

Mr. Drxon. I would like to know if you do actually represent 
Ned’s in your association. 

Mr. Exuts. I don’t know who Ned is. He is a name in the Supreme 
Court decision to me, Mr. Dixon. ; 

Mr. Drxon. Will! you estimate for the record how many of your 
jobbers actually do a sizable amount of business in interstate com- 
merce ? 

Mr. Enis. I have no statistics on it, and I think it would be im- 
possible for me to get it because there is such a twilight zone of where 
interstate commerce begins and ends. I am in a position where I 
can’t advise a jobber. I am just like a blind man looking for a black 
derby in a dark room when they ask me questions on interstate com- 
merce. 

Mr. Drxon. If you accept the premise it actually has to cross a 
State line, can you then give a better opinion on it? 

Mr. Exx.is. You mean, where the jobber brings it across, himself? 

Mr. Dixon. Where the jobber hauls it across and sells it. 

Mr. Exits. I wouldn’t hazard a guess, but I will say this: that more 
and more jobbers are doing that, and that has been on the increase 
with the advent of the large transport truck and tank transport, 
where, like Mr. Jeffries, from Oklahoma, who testified the other day, 
he brings his gasoline from Kansas into Oklahoma, and there un- 
doubtedly are several thousand jobbers that do that at one time or 
another. 

Mr. Dixon. You are aware it was brought out in last year’s hear- 
ings before Mr. Celler’s committee that they sent out a letter to the 
major oil companies, asking for the names of the jobber retailers and 
also asking for the percentage amount of gasoline that they sold that 
way? Are you aware of that? 

Mr. Exits. I wasn’t aware of that. 

Mr. Drxon. Senator, that was sent out, and it appears in the hear- 
ings, part 3, serial No. 3, of the Committee on the Judiciary, House 
of Representatives, 

Senator Krerauver. The antitrust subcommittee? 

Mr. Drxon. Subcommittee No. 5. 

Senator Kerauver. Subcommittee No. 5 is the antitrust committee. 

At what page? 

Mr. Dixon. Between pages 2615 and 2631 are the letters that were 
sent and the answers that were received. 


: 
| 
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I would suggest that notice be taken of that and, if necessary, be 
made a part of these proceedings because it casts ——— 

Senator Keravuver. It is rather long. Can’t you give the number 
of witnesses, who said they were in interstate commerce and the 
number who said they weren’t? 

Mr. Drxon. It is not a question of interstate commerce here. It 
is the number that actually were jobber-retailers, and the amount of 
gasoline sold by the major companies through them. 

I think it will disclose from zero, an infinitesimal number of them, 
up to the amount of gasoline that would range to about 6 percent, 
that would be exempt. 

Senator Kerauver. Let us let that part of it be included in the 
record, as exhibit 53. 

(The document referred to was marked “Exhibit 53,” and will be 
found in the files of the subcommittee. ) 

Mr. Exxis. Might I pose this question as to that: How did they 
define “jobber-retailer” ¢ 

Mr. Dixon. The letter was written here, sir, and it was asked: 


In connection with the recent investigation by the House Antitrust Sub- 
committee— 


and so on, and referring to the Standard Oil case: 


In order that this subcommittee may assess the economic importance of this de- 
cision, it will be appreciated if you will supply the following information: 

(1) A list setting forth the names and addresses of all jobbers who buy 
branded motor fuels from you and who resell such branded product in com- 
petition with your own direct distribution of identical branded product through 
retail outlets in the same marketing area. 


The second thing was: 


A statement showing the percentage of your total motor fuel sales represented 
by the type of jobber business involved in No. 1 above. 

I think it is quite illuminating, sir, and should be made a part 
of the record. 

Mr. Exuis. The part I am getting at is this: 

As you heard from jobbers who testified here before, the majority 
of them are primarily engaged in the wholesale distribution of gas- 
oline. Yet practically every one of them either operates a service 
station or so, or from time to time does it. 

Now, I am wondering whether in that list they showed that type of 
jobber. If they didn’t, then that is an incorrect picture, the extent 
to which jobbers engage in retail. 

Mr. Dixon. That is what they answered the House subcommittee 
over their names. 

Mr. Extis. Yes. I merely wanted to get that in so the record would 
properly reflect it and it wouldn’t be in the wrong light in the record. 

Senator Kerauver. I want to say, as far as I am concerned, there 
is no law against a jobber operating a station until he can get another 
operator or operating it all alone. S. 11 wouldn’t prevent it, provided 
he didn’t depress the market to the disadvantage of other people that 
he was also selling to at retail, which you say you don’t want done. 

Mr. Exx1s. Senator, could I pose this question for the committee? 
Let us assume we have a dual distribution setup, a supplier selling to 
dealers in the same area where his jobber sate to dealers, and that 


jobber does not undercut any of his dealers. He operates the retail 
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station but he does not undercut the retail price of either his dealers 
or his supplier’s dealers. 2 

Now, that, as I understand it, you say is all right. 

Senator Keravver. That is right. 

Mr. Exu1s. Do you object to him buying his gasoline at his regular 
jobber price for that retail outlet or do you insist that he must pay 
the dealer’s price less whatever cost savings are affected for his 
supplier? 

lento Keravver. I say those are his jobber operations; he should 
be able to get the same price that other jobbers do, when he comes to 
retail operations, and if he can reflect a lower price on cost saving, 
that is all right, too. But when he comes to a retail operation, he 
shouldn’t use his lower jobber price to undercut the other customers. 

Mr. Extis. We assume he didn’t undercut. 

Senator Keravver. Then that is all right. 

Mr. Extis. Let’s get it specific. Suppose the price to retail dealers 
in this area we are talking about, both from the jobber and his sup- 
pliers, is 20 cents per gallon. 

Senator Kerauver. You would have to go back a number of years 
to suppose that. 

Mr. Ex1is. Well that is before you all started putting the Federal 
taxes on. Let’s suppose the jobber and supplier both sell to their 
dealers for 20 cents a gallon. Now, the jobber buys from the supplier 
at 17 cents per gallon. All of the dealers sell to the consumer at 25 
cents per gallon. Now, do we have those prices clear? 

Senator Keravver. Let’s see. The Standard Oil refiner sells to the 
jobber at 17 cents. 

Mr. Eis. Right. 

Senator Keravuver. The jobber sells to his retailers at 20 cents. 

Mr. Exxis. Right. 

Senator Keravuver. The refiner has his direct stations sell at 20 
cents. 

Mr. Exxt1s. Right. 

Senator Kerauver. They all sell to the consumer at the 25-cent 
price. 

Mr. Exis. Right. Now, that is all right so long as the jobber is a 
wholesaler entirely. Mr. Dixon, the law wouldn’t prevent that. 

Senator Keravver. There is no question about that. 

Mr. Extts. But the day he operates one of his service stations as a 
retailer, then we run into trouble. Is that correct? 

Mr. Drxon. Not unless he violates the law; no. 

Mr. Extis. Just a minute. The trouble I anticipate is this. His 
supplier must then determine, if we are assuming S. 11 is the law, his 
supplier must then determine what price he will charge the jobber for 
that gasoline the jobber sells through his retail outlets, and if he con- 
forms to the law, the price he must charge him is the dealer price of 
20 cents less whatever cost savings are effected to the supplier by the 
jobbers hauling and transporting. 

Now, isn’t that what the law says? 
wo Keravver. Let me give my opinion. I don’t think so, Mr. 

18. 

Mr. Etxis. That is what the 

Senator Keravuver. I think that if the refiner sells to the jobber- 
retailer at the same price he is selling to other jobbers, that is all right. 
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I think, then, it is assumed that the jobber-retailer does have certain 
jobber functions. Isn’t that correct? In order to be a jobber, he must 
have storage tanks. Maybe he goes after the gasoline himself. 

Mr. Exuis. That is right. 

Senator Kerauver. But when the jobber comes to operating his own 
station, then I say he ought not to be able to use his position as ad 
jobber to hurt other stations that he is selling to. 

Mr. Extis. Well, as I interpret the law, now we are assuming that 
S. 11 is in effect and the interpretation of what FTC can do as manifest 
in the cease-and-desist order is valid. We are assuming that. 

Now, from that the only thing that I think the supplier could do 
would be to charge his jobber for the gasoline he sold at retail 20 cents 
less whatever savings were effected to the supplier. That is what the 
law says. 

Senator Kerauver. Not insofar as he is a jobber. 

Mr. Exuis. I am talking about as to his retail outlet. 

Senator Krerauver. But when he comes down to the retail operation, 
I think that the jobber then must see that he is not using his jobber’s 
profit and margin in order to get his prices down to the disadvantage 
of others. 

Mr. Eis. Well, we are assuming he is selling at retail when he 
operates that station at the same price as all his dealers and supplier’s 
direct dealers. We assure cartes is good. The problem is what 
will the supplier charge the jobber for that portion of gasoline which 
goes through the jobber’s retail outlet as distinguished from what he 
charges the jobber for what he sells at wholesale ¢ 

Now, let us assume that according to FTC’s “short pencil” method of 
figuring costs, they said, “Standard, this jobber is only saving you 1 
cent a gallon on this gasoline that he is selling through his retail outlet, 
only 1 cent according to the way we figure it,” and the supplier says, 
“Well, according to the way I figure it, he is saving us 3 cents because 
that is the margin we are allowing him.” 

But, FTC’s short pencil prevails. So that under the order and the 
law, the least they could charge him would be 20 cents less 1 cent. Am 
I wrong? - 

Mr. Dixon. You are mixing into S. 11 the cost, which is in the basic 
law. That is what you are mixing into S. 11. 

Mr. Exxis. No; I am not mixing it in. I am putting the law as it 
is and was interpreted. 

Mr. Dixon. I can say this. You can have any quarrel that you like 
with the basic section 2 (a). It is still the law, on cost justification. 
That is what you are talking about here. You ask a question. A 
question might be very well asked back to you. It came out in the 
Ruberoid case. 

Senator Keravver. I think this is fairly clear in here. Let me read 
section 2 of the FTC order that you complain about. The first part 
says he ought to sell to all of his direct retailers at the same price. 

. Mr. Ex.is. That is the one we are talking about in this situation 
ere. 

Senator Keravver. I am talking about the refiner in the Standard 
Oil case. The first part says that in the Detroit case, under the facts 
shown, he shouldn’t discriminate against Standard’s own stations. 
That is what No. 1 is. 
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Let’s read No. 2 very carefully : 


By selling such gasoline to any retailer at a price known by respondent to be 
higher than the price at which any wholesaler-purchaser is reselling such gaso- 
line to any retailer who competes with such direct retailer-customer of respond- 
ent, where respondent is selling to such wholesaler at a price lower than respond- 
ent’s price to such direct retailer-customer. 

They don’t undertake to direct the margin that the jobber-retailer 
can make for his various operations. They just say that if the jobber- 
retailer is going to use this situation to depress the market, then they 
ought to give their own customers a similarly lower price. 

Mr. Exuis. That is part 2, that has nothing to do with the jobber- 
retailer, Senator. That has only to do with the jobber who is not a 
retailer. 

Senator Keravver. Is part 1 the part you refer to? 

Mr. Exxts. Part 1 is what I said to begin with. This has to do 
with the jobber-retailer. 

Senator Kerauver. I was reading part 2. 

Mr. Extts. That has to do with something else. 

Senator Keravuver. What part of it do you object to? 

Mr. Exis. I object to both parts of it. 

Mr. Drxon. Senator, I think Mr. Ellis is afflicted with the same 
thing many people are who have been found after due trial before 
the FTC to have violated the law. Then they have an order and then 
they begin to worry and ask questions as to how they can live under 
that order. 

If this order becomes final in Standard Oil, there will be a problem 
of compliance before the Federal Trade Commission. 

In that respect, no doubt having taken advantage of a jobber’s price 
and utilizing it in a retail function, there will be a question of fact 
for the Federal Trade Commission to determine what is compliance. 
How much of their business will be legitimate jobber business, and 
how much will be legitimate retailer business? But you are presup- 
posing, sir, that every jobber will have violated the law, and I say 
to you that that is presupposing quite a bit. 

fr. Exx1s. I am not presupposing that every jobber will violate 
the law. I am not even supposing or presupposing. I know what 
this order says and I know that if you take away the element of the 
good-faith defense which is the nub of it, if you take that away, then 
oe is a gone pigeon under the provision of this order. 

r. Drxon. You are acquainted with Mr. Paul E. Hadlick? 

Mr. Extis. I know Mr. Hadlick. 

Mr. Drxon. Is he a man of considerable experience in the oil mar- 
keting business ? 

Mr. Exxis. Mr. Hadlick has been an attorney for the National Oil 
Marketers Association for some several years. I am not qualified 
to talk about his abilities. 

Mr. Drxon. I would like to suggest that this be marked as “Exhibit 


54,” which sets forth an expression by Mr. Hadlick wherein it 
states: 


It is my humble opinion that the enactment of S. 11, or any of the similar bills, 
wouldn’t change the operations of the oil jobber one whit, nor would such amend- 
ment jeopardize his right to his place in the business as a middleman. 


_ Senator Keravver. Mr. Dixon, please tell us who Mr. Hadlick 
is. 





: 
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Mr. Drxon. It states in the article that he is counsel of the National 
Oil Marketers Association. 

Mr. Extis. I would suggest that before that—— 

Senator Keravuver. Let it be made exhibit 52. 

(The document referred to is as follows :) 


Exureir No. 52 


ONE OIL JOBBER COUNSELOR DeEcLARES H. R. 11 Is No THREAT TO MARKETERS 


The attitude of oil jobbers on the good faith bills, H. R. 11 and S. 11, may 
have a great deal to do about the success or failure of this effort spousored by 
service station operators to bolster the Clayton Act and its amending legisla- 
tion, the Robinson-Patman Act. 

Last year, opposition of the National Oil Jobbers Council helped to kill the 
bill in the Senate. Now it appears another jobber spokesman takes a different 
view from the NOJC. Paul E. Edlick, counsel of the National Oil Marketers 
Association, last month had this to say about the good faith bill: 

“Fundamentally, I believe the fear engendered in the minds of jobbers that 
enactment of the proposed amendment would eliminate their ‘function’ comes 
from some people’s belief that the scatterbrains in the Federal Trade Commis- 
sion might use the proposed amendment to the law to step in and eliminate 
them. 

“This is a country of law and not of men. All orders of the Federal Trade 
Commission are appealable to the courts and as a lawyer I must look on the 
end result to be determined by the courts and not on some arbitrary action of a 
commission that has no final authority.” 


JOBBER NOT THREATENED 


“It is my humble opinion that the enactment of S. 11, or any of the similar 
bills, wouldn’t change the operations of the oil jobber one whit, nor would such 
amendment jeopardize his rights to his place in the business as a middle- 
man. 

“It is also my opinion that if the legislation were enacted the dealers and 
other wholesalers promoting it would find that the legislation does not clear 
up situations they have in mind any more than real enforcement of present anti- 
trust statutes would. 

“Let me say emphatically that there is room for improvement in the work of the 
Federal Trade Commission and the Department of Justice in enforcing the anti- 
trust laws now on the books.” 

Mr. Eu.is. I would suggest that before that becomes final in the 
record you find out the membership and makeup of the National Oil 
Marketers Association to see how many members he is talking about 
as contrasted with the many thousands I am talking about. 

Senator Kerauver. We have Hadlick’s letter as exhibit 54, and Mr. 
Dixon is offering a letter from the Dee Oil Co. to me, with a 
copy of a letter he wrote to his supplier on March 9. Is that what 
you want? That is exhibit 55. 

(The documents referred to were marked “Exhibit 53 and Exhibit 
54” and are as follows:) 


ExuHrslrt No. 53 
NATIONAL Orn MARKETERS ASSOCIATION, INC., 


Washington, D. C., August 10, 1956. 
To NOMA Members: 


The proposed antidiscrimination legislation—S, 11, H. R. 11, H. R. 1840, and 
H. R. 9424: During the closing days of the 84th Congress there was a great 
wave of opposition by oil jobbers against the enactment of a bill to amend the 
Robinson-Patman Act prohibiting price discriminations. The opposition was 
led by another national group of oil jobbers and it is reported that more than 
40 jobbers descended upon Washington to buttonhole their Senators to oppose the 
passage of the bill. The belief instilled in the minds of these jobbers was that 
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the proposed legislation would abolish the functional operation of the jobber 
and hence put him out of business. In view of the many long-distance calls your 
counsel received on this subject at the height of the debate it is thought best 
first to set forth NOMA’s position on the legislation and then to describe what 
happened and the exact nature of the proposed legislation. 

At NOMA’s meeting in November 1954, we had before us the text of the bill 
that was subsequently introduced as H. R. 11 and §. 11 in the first session of the 
84th Congress (January 1955). The minutes of the meeting disclose the follow- 
ing memorandum of action: 

“The matter of amending the Robinson-Patman Act, much discussed these 
days in this and other industries, was taken up but no action taken. The general 
thought of those present was that we should not tamper with the act at this 
time.” 

Hence, NOMA remained on the sidelines in the scrapping over 8. 11 and H. R, 
11. A short explanation of the numbers of the bills involved is necessary. 

While both House and Senate bills started out as number 11, the House took 
H. R. 1840 (an identical bill) and passed it overwhelmingly. On the Senate 
side hearings were held on 8S. 11 and H. R. 1840 but the content of these bills 
was included as section 3 of another bill, H. R. 9424 (the main portion of which 
pertained to amending the Clayton Act on the subject of acquisitions and 
mergers). In addition to including the exact language as adopted by the House 
it added a sentence on the subject of freight absorption. H. R. 9424 was then 
reported to the Senate along with a lengthy report, Senate Report No. 2817. 
You might want to ask your Senator to send you a copy of this report for more 
detail on the subject. 

However, the report was made to the Senate too late and the bill died on the 
calendar. In the 85th Congress which starts in January of 1957 the proponents 
of the legislation will have to start all over—if they start at all. If the Federal 
Trade Commission does its job right under the present law the pressure for new 
legislation may diminish. 

Had the Federal Trade Commission when it started the case in Detroit many 
years ago gone to the “meat” of the Detroit situation there are many of us who 
believe a “substantive” violation of the Clayton Act could have been proven. 
That is pure assumption now. But had the Commission taken all the facts, 
allowed Standard to put in its full defense, the case would have been decided 
on the merits. Instead the Commission waived aside the defense offered and 
assumed the position that the evidence was immaterial and that as a matter of 
law Standard was in violation. This will be further covered in the following 
discussion of the case. 

The decision of the United States Supreme Court in the case of Standard Oil 
(Indiana) v. Federal Trade Commission, 340 U. S. 231, commonly called the 
Detroit case or the “good faith in meeting competition” decision, precipitated 
the action among wholesale and retail groups for an amendment of the law. 
It is perhaps the most misunderstood decision the Supreme Court has ever 
rendered relative to the oil industry. Likewise the interpretations placed upon 
the decision have been most confusing. 

The case turned entirely on “procedural” matters and not on “substantive” 
law. In that case, when it was before the Federal Trade Commission, Standard 
presented evidence tending (or attempting) to prove that it’s lower price to 
each of the four jobbers in Detroit was made in good faith to meet an equally 
low price of one or more competitors. The Commission, in an effort to stretch 
the law, held as a matter of law that such evidence was not material, and it 
made no finding of fact on this question. The Supreme Court decided that the 
Commission should have made a finding as to whether or not Standard’s price 
reduction was made in good faith to meet an equally low price of a competitor. 

The case then returned to the Commission where a new finding was made but 
on appeal the Seventh Circuit Court of Appeals (Standard Oil Company v. 
Federal Trade Commission, No. 11409, May 3, 1956) where the court reversed 
the Commission saying that its new findings were either irrelevant or “bottomed” 
on the same theory upon which the previous order had been repudiated by the 
Supreme Court. It is understood the Commission will again take the case to the 
Supreme Court. 

What the Supreme Court held, when the case was before it, was that it is a 
complete defense to a charge of price discrimination for the seller to show that 
its price differential had been made in good faith to meet a lawful and equally 
low price of a competitor. In effect the court said that where the seller sustains 
the burden of proof placed upon it to establish its defense there is no reason 
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to destroy that defense indirectly, merely because it also appears that the 
beneficiaries of the seller’s price reductions may derive a competitive advantage 
from them. 

What upset the oil retailers was that this interpretation of the law, while pro- 
tecting the seller’s competitive market, did not protect the buyer’s (dealer’s) 
compeition. However, the Supreme Court had pointed out that the four jobbers 
in Detroit were large and took greater quantities than Standard’s other cus- 
tomers that were small in comparison. 

When one comes to substantive law on discriminations, the situation is 
different. The Connecticut case, Enterprise Industries v. Texas Company, 136 
F. Supp. 420, allowed treble damages where the defendant granted concessions 
to some dealers to the injury of the plaintiff. This case is on appeal. Mean- 
time the Federal Trade Commission is reported to have reversed its thinking 
in the matter and may step into many of the situations where there are sub- 
stantive violations of the Clayton Act. And, the Department of Justice has 
brought a couple of indictments involving price discriminations based on price- 
fixing agreements with dealers. 

Section 2 (b) of the Clayton Act (as amended by the Robinson-Patman Act) 
reads: 

“Upon proof being made, at any hearing on a complaint under this section 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima-facie case thus made by showing justification 
shall be upon the person charged with a violation of this section; and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination. 

“Provided, however, That nothing herein contained shall prevent a seller re- 
butting the prima-facie case thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made in 
good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor.” 

The proposals (S. 11, ete.) before the last Congress made no suggestion for 
change in the first paragraph above quoted, but did propose the rewriting of a 
portion of the second paragraph so that it would read as follows (proposed 
change italicized) : 

“Provided, however, That unless the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of com- 
merce it shall be a complete defense for a seller to show that his lower price or 
the furnishing of services or facilities to any purchaser or purchasers was made 
in good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor.” 

In addition, when the Senate Judiciary Committee reported H. R. 9424 to the 
Senate it added a sop to some of the big company opposition by adding a further 
new provision reading: 

“Provided further: That nothing contained herein shall be construed to alter 
the law applicable to the absorption of freight or of shipping charges.” 

I think it might be well to compare the change thus suggested in the second 
paragraph. The present law states (in part) that: 

“* * * nothing herein contained shall prevent a seller rebutting the prima-facie 
case thus made by showing * * *.” 

And, the proposed amendment would change this to read: 

«“* * * unless the effect of the discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce it shall be a 
complete defense for a seller to show * * *.” 

All the new amendment would do would be to put another wrinkle in the 
matter of “procedure’’—not “substantive” law. The seller under the present law 
must rebut the prima-facie case. If he cannot do so to the satisfaction of the 
Commission and the courts he will be restrained. Under the proposed change 
there is provided another shift in the burden of proof—that is to say: an accused 
company being charged with a violation shows that it was meeting competition 
in good faith, then the burden shifts to the Commission to establish that the 
discrimination charged substantially lessens competition or tends to create a 
monopoly. 

The substantive law laid down in the Clayton Act prohibiting discrimination in 
price between different customers where the effect of such discrimination may 
be to substantially lessen competition or tend to create a monopoly still exists 
and no proposal for change has been made. The first paragraph of section 2 of 
the Clayton Act (as amended by the Robinson-Patman Act) reads: 
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“It shall be unlawful for any person engaged in commerce, in the course of 
such commerce, either directly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and quality, where either or 
any of the purchases involved in such discrimination are in commerce, where 
such commodities are sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Columbia or any insular 
possession or other place under the jurisdiction of the United States, and where 
the effect of such discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce, or to injure, destroy, or 
prevent competition with any person who either grants or knowingly receives the 
benefit of such discrimination, or with customers of either of them.” 

Are you still with me or did I hear you hang up the ‘phone sometime back. 
I realize this is a very complicated legal matter, one filled with emotions, 
boosted and condemned by slogans, and with very few really knowing what they 
are talking about. I have written this piece so that if you find it necessary to 
make up your mind for or against the proposal next year you can discuss it 
thoroughly with your associates or your attorney. 

Fundamentally I believe the fear engendered into the minds of jobbers that 
enactment of the proposed amendments (S. 11, etc.) would eliminate their 
function comes from some people’s belief that the scatterbrains in the Federal 
Trade Commission might use the proposed amendment to the law to step in and 
eliminate them. This is a country of law and not of men. All orders of the 
Federal Trade Commission are appealable to the courts and as a lawyer I must 
look on the end result to be determined by the courts and not on some arbitrary 
action of a commission that has no final authority. 

It is my humble opinion that the enactment of 8S. 11 (or any of the similar 
bills) wouldn’t change the operations of the oil jobber one whit nor would 
such amendment jeopardize his rights to his place in the business as a middle- 
man. It is also my opinion that if the legislation were enacted the dealers and 
other wholesalers promoting it would find that the legislation does not clear 
up the situations they have in mind any more than real enforcement of present 
antitrust statutes on the books would do. Let me say emphatically that there is 
room for improvement in the work of the Federal Trade Commission and the 
Department of Justice in enforcing the antitrust laws now on the books. 


Sincerely, 
Paut BE. HApiicr, 
Counsel. 
Dee Om. Co., 


Chattanooga, Tenn., March 9, 1957. 
Hon. Estes KEFAvvER, 
United States Senator from Tennessee, 
Washington, D.C. 

Deak SENATOR Kerauver: You are entitled to our reply to letter and propa- 
ganda received from our supplier, the American Oil Co. The material was pre- 
pared by the general counsel of the Standard Oil Company of Indiana, which 
is the parent company for a number of suppliers. We presume you already 
have a copy of it, or can easily get it. 


Very truly yours, 
E. J. DIEFENBACH. 


DEE Or Co., 
Chattanooga, Tenn., March 9, 1957. 
Mr. BE. R. WEAVER, 
Manager Wholesale Sales, American Oil Co., 
New York, N.Y. 

DEAR Mr. WEAVER: Your letter of March 6 has been received, together with 
the enclosure which was supplied by Thomas E. Sunderland, general counsel for 
your parent company. Since you have presented this to us, we presume it 
implies an invitation to express our own opinions. 

We agree that unnecessary legislation should be avoided. Perhaps you will 
not agree with us that the heading and treatment of the subject by Mr. Sunder- 
land should have included “cause and effect” rather than “background and 
effect.” When people on the firing line cry so loud and so long, perhaps it would 
be better to listen and cooperate a little, rather than try to suppress it through 
legal superiority. 
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We are convinced that the route you are taking is a mistake because it will 
create legislation, now or later, instead of making it unnecessary. Neither is 
Mr. Sunderland’s presentation “the whole truth and nothing but the truth.” 
It is somewhat slanted, and offensive not by what it says, he being a very 
clever lawyer, but mostly by what it omits. 

You know and I know that the Detroit outlets causing the trouble do not 
perform a normal jobber’s function. They are simply cutrates operating with a 
major brand banner, who take away from instead of adding to the prestige and 
goodwill of the brand banner. They have only a lesser part of their capital, 
heart and soul in your petroleum business, while your full-fledged jobbers, 
agents, and service station operators come very close to 100 percent. I know 
because I lived in Detroit before getting into this business, and was promoted 
for my trade by the presentation of a card which entitled me to 2 cents dis- 
count on gasoline and 10 percent on appliances at the major brand cutrate. At 
that time, the cutrate handled tires as a more prominent part of their bread- 
and-butter business than anything else, and the brand was not that of your 
people. Actually, the card was not necessary to get the cut price and was never 
asked for. 

You seem to agree that competition should be preserved, but for whom? How 
could your full-fledged, 100 percent required loyalty service stations maintain 
competition with your “part fledged,” divided loyalty, cutrate outlets which also 
sold under your banner? The outsider had a 2-cent (or whatever it exactly 
was) advantage through his spurious status as a jobber, and while your people 
admitted the right of your station operators to compete and meet the price, the 
so-called jobber would always be 2 cents ahead of him. We do not believe that 
you would deny that your company never came to the rescue of your nearby 
service stations to help them meet this kind of “own banner” cutthroat compe- 
tion with any allowances; neither would you have permitted a group of them 
to qualify as jobbers. You did not feel that there was any power to require 
a satisfactory answer, and so far this has appeared to be true. The simple 
truth is that none of the majors should have permitted their banners to be used 
at such cutrate outlets, and would not have done so had they been required to 
sell to their controlled service stations at the same lower price. 

We have been distributors here for your Pan-Am division a span of 15 years. 
We pioneered the territory, so to speak. We have been told that we did a very 
good job. We could and would have done much better with a conscientious 
and understanding cooperation. We are being rewarded now with a vicious, 
cutthroat, cut-price competition which was stupidly and perhaps unintentionally 
created by your people, anticipated by ourselves and accordingly forewarned 
your people, which cost us in excess of $10,000 last year and is even worse this 
year. To top it all, your self-esteemed general management at New Orleans 
do not have the decency and courtesy to answer our letters asking for informa- 
tion on the subject. Instead, they sent a bronze engraved plaque reading “In 
Grateful Recognition of 15 Years of Business Association.” This expres- 
sion of warm feeling was about as cold as a tombstone. It compelled the natural 
reaction on our part of “just how stupid can you get?” We shall not burden you 
with the details unless there is some point in it, but it is shocking to think 
that our own company would do this to us, over our protest, and that our prop- 
erties are tied up by leases to you which were given on the promise of good faith 
and helpful cooperation. Our best hope perhaps is in the Pan-Am retirements 
which have already been announced and additional ones or one which may be 
anticipated. 

The change in the advertising after 2 years of going backward is most timely 
and welcome. How did Pan-Am ever degenerate to the horrible caricature of 
competitors for recommending quality gasoline, and insinuate that Pan-Am 
was the only sign you can trust? We never could believe that the way to build 
ouselves up is to tear down the other fellow. We hated to see the concept of 
quality in gasoline so thoroughly desecrated, and now we are all having to eat 
those foolish words. We have mentioned advertising, as we desired to mention 
something pleasing. 

We are deeply sorry about the proposed legislation, not because it is proposed, 
but because our industry has done nothing to make it unnecessary. When 
gasoline began piling up in storage tanks, the majors in this market made the 
direct approach to consumers and stole the business from us through price 
eutting which we were not able to meet. We lost more than half of our total 
business, and we had to carry the burden ourselves. Help from our supplier 
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did not exist, nor would that have been the answer. If these politicaily power- 
ful and salesmanship-weak major oil companies had been obliged to sell to their 
own service stations at the same price they sold direct to these consumers, 
there would have been no such rape of decent competition. 

We want to impress upon you that we belong to no trade association, and 
have engaged no one to speak with our authority in Washington, but what 
is proposed in 8. 11 might be good for the industry and good for us. 

In short, we believe that the policy of your general management and top 
flight legal counsel has as much chance of stopping this “snow-ball” which has 
been gaining momentum for 16 years as you had of containing the labor move- 
ment. If you parry off this thrust, we hope that the industry will use the 
time gained to work out a peaceful and realistic solution of this and other 
problems. We are not proud of the fact, for instance, that service station 
personnel work 12 hours per day, many of them 7 days per week, at rates 
of pay which cannot come up to the minimums for the Federal wage and hour 
laws, and that the industry is not concerned about it. “Yesteryear thinking” 
and whipping the “minimum paid” to do a “maximum job” are not going to 
produce any basic progress. 

While we are not agitating for legislation, and believe there is a better way 
beckoning and refused, we cannot conscientiously protest against S. 11 be- 
cause we know that something is needed, and we do not believe that our good 
Senator is trying to persecute anyone. We do regret thoroughly that there 
has not been enough enlightened leadership in the oil industry to recognize 
trends and make the necessary adjustments. We wish your people could see 
your way clear to junk your legal viewpoint and adopt a modern sales view- 
point, and give your first consideration to your service station people where it 
basically belongs. 

The effect which your management seems to overlook is that the operation 
of the practices you are trying so hard to perpetuate has been the loss of 
8 out of 7 cut-rate, major-banner-blessed, outiets, and that meeting this com- 
petition on distress gasoline would only be another step down the ladder to 
more below cost selling. The result upon the public economy and the destruc- 
tion of your best outlets does not seem to weigh heavily in your calculations 
for the future. 

We hope some of your “narrow-gauged” people do not attempt to punish us 
for trying to think for ourselves. We assure you that we have the best interests 
of the industry and ourselves at heart. 

Very truly yours, 
BE. J. DIEFENBACH. 


Deg Ort Co., 
Chattanooga, Tenn., March 12, 1957. 
Hon. Estes Keravver, Chairman, 
United States Senator from Tennessee, 
Washington, D. O. 

Dear SENATOR KEFAUVER: Thank you for your considerate letter dated March 
6. You stated that you would like a formal statement concerning problems 
previously outlined in correspondence. I would like to help in any proper way 
that I can, but do not understand clearly what you have in mind by a formal 
statement. By this do you mean a statement prepared by an attorney, an affi- 
davit, or just what form? 

I have already sent to you a copy of my communication to the American 
Oil Co., commenting upon the presentation sent to dealers and jobbers prepared 
by chief counsel! for Standard of Indiana. 

Also have read about the case in the Gasoline Retailer, and it seems that 
they have put the matter up toa very limited number of jobbers and station men 
on the basis of whether or not they would desire their suppliers to come to their 
assistance in case of price wars. I read nothing to show how the proposed 
legislation would make the supplier assistance old fashioned and unnecessary 
by attacking the root of the problem, and no comment upon the fact that sup- 
plier assistance has never been adequate to preserve any normal profit to 
the dealer. This publication also seems to have the mistaken idea that a jobber 
is justified in going into the retail business in competition with the service 
stations he leases to operators and supplies with petroleum products. Neither 
did it comment upon the situation wherein the independent jobber (commonly 
called cut-rate or local banner) is able to bargain in a freer market for price 
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and frequently gets the same gasoline at a price considerably less than the 
same product with benefit of major brand, and this lower price cannot be ade- 
quately accounted for by the superior value of the major’s brand. 

Very truly yours, 


B. J. DIEFENBACH. 


Mr. Drxon. I also suggest that this be made as exhibit 55, a letter 
to you from Mr. Doyle King, executive secretary, Tennessee Service 
Station Association. 

Senator Keravuver. This is a short note approving the legislation. 
It will be made exhibit 56. 

(The document referred to, marked “Exhibit 55,” is as follows :) 


HOUSE OF REPRESENTATIVES, 
STATE OF TENNESSEE, 


. Nashwille, March 19, 1957. 
Hon. Estes KEFAUVER, 


United States Senator, 
Washington, D. CO. 

DeAR SENATOR: Just a short note urging you to extend all aid to S.11. I feel 
that this is probably unnecessary in the light of your past efforts, but just want 
you to know that the service station dealers in Tennessee appreciate your efforts 
in the past, and your present interest. 

Sincerely yours, 


DoyYLeE KINe@, 
Executive Secretary, Tennessee Service Station Association. 

Mr. Dixon. I would suggest that a series of bulletins from the Buf- 
falo Suburban Gasoline Retailers Association be made as exhibit 56. 
They have a bearing upon this general subject. _ im 

Senator Kerauver. Without objection, they will be made exhibit 56. 

(Exhibit 56 may be found in the appendix on p. 1408.) 

Senator Kerauver. We will stand in recess until 10 o’clock Tuesday. 

(Whereupon, at 6 p. m., the committee stood in recess, to reconvene 
at 10 a.m., Tuesday, April 2, 1957.) 
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TO AMEND SECTION 2 OF THE CLAYTON ACT 


TUESDAY, APRIL 2, 1957 


Untrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
135 Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (presiding) and Wiley. 

Also present: Paul Rand Dixon, co-counsel and staff director; Dr. 
John M. Blair, chief economist; Philip Layton, attorney; Peter N. 
Chumbris, counsel for the minority and Carlile Bolton-Smith, counsel 
to Senator Wiley. 

Senator Kreravuver. Senator Capehart was slated as our first witness 
this morning, but we are informed that he will not be here. His ad- 
ministrative assistant will appear later to submit an amendment on 
his behalf. 

Mr. Henry Bison, associate general counsel, National Association 
of Retail Grocers, will be our first witness. Mr. Bison has been very 
faithful in his attendance and has_ been here with us on most of the 
hearing days. 

Senator Wirtry. Almost an ex officio member of the committee. 

Senator Krrauver. We have delayed getting to you, Mr. Bison. 
— have been very cooperative, and we appreciate your presence, Mr. 

ison. 


STATEMENT OF HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF RETAIL GROCERS, WASHINGTON, 
D. C. 


Mr. Bison. Senator, I would like, if it please you and the other 
members of the committee, to read a part of my statement, a very short 
part of it, and then make a few comments on some of the testimony 
T have heard. 

Senator Krrauver. All right, sir. 

Mr. Bison. Then I would like to proceed with a summary of the 
rest of the statement. 

Senator Krravuver. Your entire statement will be printed in the 
record. You may handle the matter just as you please. 

First, how long have you been associate general counsel of the Na- 
tional Association of Retail Grocers? 

Mr. Bison. About 4 years. 

Senator Kerauver. You testified last year on this subject? 

Mr. Bison. Senator, this is my seventh appearance on this general 
proposition. 
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Senator Wizry. You ought to know it by heart now. 

Senator Keravuver. The matter has been before the Small Business 
Committees of both the House and Senate, and before this committee 
and before the Judiciary Committee of the House. So this is your 
seventh appearance. 

For the record, Mr. Bison’s statement is on page 9 of the hearings 
last year before this committee. 

All right, sir. 

Mr. Bison. My name is Henry Bison, Jr. I am associate general 
counsel of the National Association of Retail Grocers, and I appear 
s today to express the views of that association with respect to 

3. 11. 

My address is 1010 Vermont Avenue NW., Washington 5, D.C. The 
headquarters office of the association is located at 360 North Michigan 
Avenue, Chicago, Il. 

The National Association of Retail Grocers represents food retailers 
in every area of the Nation. Its members operate a total of over 
100,000 food stores, ranging im all sizes from large supermarkets to 
small outlets. 

As an organization, the association is comprised of a federation of 
44 affiliated State associations and some 360 local associations. This 
provides the national association with an accurate means of testing the 
pulse of the entire retail food industry. As the largest trade asso- 
ciation in the United States it is in a uniquely favorable position of 
having numerous listening posts within the industry and therefore is 
able to know not only the trends in retail food distribution but the 
needs and desires of thousands of food market operators across the 
country. 

Senator Keravver. Do you mind if we interrupt you? 

Mr. Bison. Not at all. 

Senator Keravuver. By the “largest trade association,” do you mean 
in the food industry or the largest of all trade associations? 

Mr. Bison. We understand that we are the largest of all. The Sec- 
retary of Commerce, or one of his officials, I believe, said so last year, 
or the year before. 

The National Association of Retail Grocers strongly supports S. 
11. It had a similar position last year with respect to this measure. 
In fact, for the past 5 or more years, the association has been 
vigorously urging strengthening of the Robinson-Patman Act. 

In view of the fact that over the past 2 years I have represented 
this association on six separate occasions before this and other com- 
mittees of Congress in support of this legislation, I shall make this 
statement rather brief. So that you may, if you wish, refer to these 
previous statements favoring the proposal for strengthening the 
Robinson-Patman Act, and also to indicate the number of times the 
association has stated for the public record its position in support of 
this legislation, I should like to cite the record of these previous ap- 
pearances. 

I won’t read that, Senator, but I will proceed to some of the testi- 
mony I have heard by the witnesses before this committee. 

Senator Witey. The rest of it goes into the record. 

Senator Kerauver. Yes. 
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(The prepared statement of Mr. Bison, in full, is as follows:) 


My name is Henry Bison, Jr. I am associate general counsel of the National 
Association of Retail Grocers, and I appear here today to express the views 
of that association with respect to S. 11. 

My address is 1010 Vermont Avenue NW., Washington 5, D. C. The head- 
quarters office of the association is located at 360 North Michigan Avenue, 
Chicago, Il. 

The National Association of Retail Grocers represents food retailers in every 
area of the Nation. Its members operate a total of over 100,000 food stores, 
ranging in all sizes from large supermarkets to small outlets. 

As an organization, the association is comprised of a federation of 44 affili- 
ated State associations and some 360 local associations. This provides the 
national association with an accurate means of testing the pulse of the entire 
retail food industry. As the largest trade association in the United States, it 
is in a uniquely favorable position of having numerous listening posts within 
the industry and therefore is able to know not only the trends in retail food 
distribution but the needs and desires of thousands of food market operators 
across the country. 

The National Association of Retail Grocers strongly supports S. 11. It had 
a similar position last year with respect to this measure. In fact, for the past 
5 or more years, the association has been vigorously urging strengthening of 
the Robinson-Patman Act. 

In view of the fact that over the past 2 years I have represented this as- 
sociation on 6 separate occasions before this and other committees of Congress 
in support of this legislation. I shall make this statement rather brief. So 
that you may, if you wish, refer to these previous statements favoring the pro- 
posal for strengthening the Robinson-Patman Act, and also to indicate the num- 
ber of times the association has stated for the public record its position in 
support of this legislation, I should like to cite the record of these previous 
appearances. 


June 21, 1956: Senate Judiciary Subcommittee on Antitrust and Monopoly 
April 20, 1956: House Judiciary Antitrust Subcommittee 

November 5, 1955: House Small Business Committee 

September 2, 1955: Senate Judiciary Subcommittee on Antitrust and Monopoly 
May 18, 1955: House Judiciary Antitrust Subcommittee 

April 29, 1955: Senate Small Business Committee 


The fundamental issue involved in consideration of S. 11 is whether this 
country shall have an effective national policy against harmful discriminations. 
We now stand at the crossroads with respect to the entire framework of Fed- 
eral law dealing with discriminatory practices in the sale of commodities by 
manufacturers and processors. One road—and this is the one which we are 
following now—leads to the eventual breakdown of legal restraints preventing 
competitively harmful discriminations by suppliers. The effect most assuredly 
will be the creation of monopolistic conditions in the retail distribution of 
food and grocery products, and other commodities as well. The other direction, 
which presupposes passage of S. 11, leads toward the effective prevention of 
discriminatory practices which have the probable effect of injuring competition 
substantially or tending to create a monopoly. The effect of this policy will 
be to strengthen competition in retail food distribution by preserving equal com- 
petitive opportunity for independent retailers, thereby making efficiency and 
not the abuse of buying power the test of success or failure. 

In the long debate that has taken place over this proposed measure, little 
attention has been given to the fact that unless the Robinson-Patman Act is 
strengthened, any number of harmful discriminations will be above the law. 
It is not a difficult matter for a large buyer to make the necessary prior arrange- 
ments for legalizing a discriminatory price preference he decides to extract from 
a supplier. An unscrupulous buyer can in a great many instances obtain an 
offer or a sale of merchandise below the regular market price ordinarily paid 
by other competing buyers, and use this offer or sale to force a discriminatory 
price concession from every supplier of such merchandise with which he deals, 
or wishes to deal. Suppliers would be helpless in the face of such legalized 
pressure. They would not have the protection of law to support their refusal 
to grant the special concession asked for. They would have no alternative but 
to capitulate to the preferential demands of a large coercive buyer, and there- 
by injure the ability of their remaining purchasers to sell the merchandise 
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competitively. Once this was accomplished, greed and avarice would lead the 
coercive buyer to come back for a larger discrimination, with each being only 
a downpayment for a greater one to come. It is not difficult to see that the 
development of this practice cannot help but lead to ever-growing demands for 
discriminatory price concessions which the Robinson-Patman Act, in its present 
state of weakness, would not only permit but encourage. 

The following examples applicable in the retail distribution of food and 
grocery products will demonstrate how relatively simple it is for coercive buyers 
to obtain harmful price discriminations through the loophole that is now in the 
law. 

EXAMPLE A 


A large chain with thousands of stores across the country purchases the 
entire output of a small independent canner. The chain receives a low unit 
price because, among other reasons, the canner has no promotion costs since it 
is selling its entire output to one buyer. The chain takes the price quotation 
given by this small canner to a large canner of the same product who markets 
under a well-known name brand, and asks that it be given the same price. Since 
the small independent canner is in competition with the name brand canner in 
supplying the chain with a product of like grade and quality, the large canner 
may meet the small canner’s price to the chain while charging its other custo- 
mers in competition with the chain a much higher price. 

In this connection, it is important to emphasize that the retail distribution 
of food products is highly competitive. Many food retailers operate on a net 
profit of 1 percent of sales, and very few make more than 2 percent of sales. 
Cost of merchandise usually amounts to about 85 percent of the price paid 
by consumers. Therefore a discrimination amounting to only a fraction of a 
cent on an item is a serious competitive disadvantage for food retailers who 
are discriminated against. 

EXAMPLE B 


Over a period of a year or more, business ethics in a market area has rapidly 
declined. Secret rebates, hidden allowances, and other forms of harmful dis- 
criminations have become common practice. The market has been saturated 
with buyers receiving all kinds of discriminatory preferences. A large pro- 
portion of the suppliers and buyers in the market are forced by self-defense to 
participate in these predatory practices. The condition has existed for so long 
and has deteriorated to such an extent that there is no way of determining which 
supplier or buyer is responsible for initiating the discriminations which are 
now so prevalent in the market. 

If the Commission files a complaint against supplier A for giving a discrimi- 
nation, this supplier can justify his action by proving he was only meeting the 
price of competitor B. If the Commission prosecutes supplier B, he will say 
he is meeting competition from suppliers C, D, E, or even A. Since all these 
suppliers are following the same discriminatory practices, each one justifies his 
action by pointing to his competitors. 


EXAMPLE © 


A particular food chain customarily purchases its fresh milk from dairies 
where it operates. In a given city, independent stores are giving this chain 
tough competition. The chain’s area manager is being subjected to criticism 
from headquarters for the poor showing of the stores under his control. He 
decides that if his stores could sell milk for less than his independent com- 
petitors, it would bring in more trade. However, the dairy refuses to give 
him a discriminatory price preference, asserting that to do so would violate 
the Robinson-Patman Act. 

The manager of the chain is advised by headquarters that suppliers under the 
act are permitted to discriminate if they are meeting a competitor’s price and 
that this does not violate the Robinson-Patman Act. After learning of this, he 
decides on a new strategy. He goes toa dairy in a nearby city with which he has 
not previously done business. He asks this dairy to sell him a relatively small 
percentage of his total requirements at a stipulated price below that which he is 
eurrently paying. The outside dairy, to dispose of some of its excess supplies, 
readily agrees. 

The chain store manager having obtained the price he wanted, submits it to the 
local dairy and insists it meet the price of the outside dairy which is now its com- 
petitor. The local dairy no longer can claim that the Robinson-Patman Act pre- 
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vents it from giving the chain its requested price concession. Fearing the loss of 
the chain as a customer (either by its taking its business elsewhere or by the 
chain building a milk processing plant in the city) and having been advised that 
it can legally discriminate in favor of the chain by meeting the price of the 
outside dairy, the local dairy capitulates and gives the discriminatory, preferen- 
tial price requested. 

This example could be expanded to cover a number of products sold in localized 
inarkets and available for shipment to other markets as a wedge to force prefer- 
ential price reductions by suppliers of similar products in favor of large buyers. 

At the present time discrimination in retail food distribution are greater than 
they have been since the passage of the Robinson-Patman Act in 1936. The 
concern over this siuation is industrywide. Within the past several months John 
W. Gwynne, chairman of the Federal Trade Commission, and Commissioner 
Sigurd Anderson have urged in speeches before industry meetings that the indus- 
try undertake to clean its own house or the Federal Trade Commission will 
proceed with enforcement actions. 

But the fact is that the Federal Trade Commission is prevented from eliminat- 
ing the discriminatory practices going on in the food distribution industry by the 
weakness of the Robinson-Patman Act. Never before in its history has enforce- 
ment of this act been needed more, and never before in its history has it been as 
weak as it is now. 

At the present time independent food retailers are being discriminated against 
by their suppliers on a scale similar to that which prevailed before the act was 
passed. The last 12 years have produced an alarming tendency toward economic 
concentration in retail food distribution. Price discriminations comprise the 
principal monopolistic weapon used in the development of this trend. Affirma- 
tive action by Congress strengthening the Robinson-Patman Act is urgently 
needed to preserve and strengthen competition in the industry. For at least 
6 years Congress has had proposed measures similar to S. 11 before it. Further 
delay in enacting this bill will result in irreparable injury to the competitive 
structure of the industry. Consumers havea right to the most competitive system 
of retail food distribution attainable. Such a system depends on equality of 
economic opportunity for all retail food store operators, regardless of size. It is 
because of this that early enactment of S. 11 is in the public interest. 


Mr. Bison. One thing I think should be made clear is that the com- 
mittee has before it not just a technical proposition limited to meeting 
Ss in good faith; it has that, but it has a lot more. 

If this law is not strengthened, it will lose its effectiveness. The 
committee has before it a matter which will determine the effective- 
ness of the law for many years to come. 

If the law is not strengthened, it will not prove effective. It may 
result, if Congress doesn’t take any action, in a situation similar to 
prohibition. 

As a result, you have what really amounts to a repeal, although that 
may not be the—— 

Senator Witey. We have had testimony saying the trouble was in 
the lack of enforcement, and not in the law. Now you answer that. 

Mr. Bison. Iam going to cover that, Senator. 

We feel that there is a lack of enforcement of the act, but we also 
feel that this law needs to be strengthened. It is a very serious 
situation. Iam going to cover that. 

Senator Wirey. All right. 

You say the law needs to be strengthened. I think I know what 
you mean, and the testimony we have had back and forth—and we 
have had plenty of it—indicates that in some people’s minds the remedy 
might be worse than the disease. Take that also, and show us where 
they are wrong and then, if there is any idea of strengthening this 
by any clarifying amendments, that is what we want. 

We could go on eg Cm eg Chairman, for weeks and get the 
pros and cons. I am looking for a remedy that will be a remedy, and 


4 











964 TO AMEND SECTION 2 OF THE CLAYTON ACT 


for a solution that will be a solution, that won’t do more harm than 
ood. 

Mr. Bison. Senator, we feel—— 

Mr. Cuumpris. Mr. Chairman, may I interject something ? 

Mr. Bison, the other day Watson Rogers was before us, and he 
pointed out what he thought was the inadequacy of the existing law 
and the harm that it can do. I think you just pointed out now that 
if this law isn’t strengthened, many deleterious effects will result. 

Mr. Bison. That is correct. 

Mr. Cuumepris. I would like to read from your statement of last 
year before the House committee, on page 136, and see if I miscon- 
strue what you say here in the statement that you and Mr. Rogers 
have made. 

You state in 1956: 

Economie concentration familiar in other industries is unknown in the retail 
food distribution. Last year total grocery store sales were $36.9 billion, and 
the independent market operators accounted for $22.7 billion, according to the 
Department of Commerce figures— 
which indicates that that would be almost two-thirds of the entire food 
distribution handled by independents. 

Mr. Bison. It is really 60 per cent. 

Mr. Cuumpris. Now, if the Standard Oil of Indiana decision has 
been so deleterious upon your industry, how would you reach that 
pinnacle where the independents control 60 percent of the food busi- 
ness? That is a question. 

Mr. Bison. I am glad you asked that. 

The pinnacle was reached in 1928, I believe, or around that period. 
It has been sliding down recently. 

Independent food store operators today have approximately, de- 

ending on what you call independent and a chain, and there is some 

ispute as to that, approximately, I would roughly guess, about 58 
percent of the market. It has been going down steadily every year. 

Mr. Cuumeris. Do you think 60 percent of the business is a low 
percentage for independents to have, in view to the nationwide char- 
acter of the food business? 

Mr. Bison. Well, now, let me tell you something about that. That 
is a national figure, Mr. Chumbris. 

Now, in many metropolitan areas, especially where there are great 
population centers, the figures are reversed. We are talking about 
national share. 

Now, the difficulty with that type of analysis, if you apply it as you 
are doing 

Mr. Cuumemnrts. I am just taking the statement from your own testi- 
mony. 

Mr. Bison (continuing). Is that in dealing with markets in the 
food industry, with respect to consumers, the relevant market is the 
metropolitan area. If you, as a consumer, want to purchase your 
food in a very competitive market, you are concerned about the num- 
ber of food stores in your area; you are not concerned about the num- 
ber throughout the Nation, you are concerned with what is the concen- 
tration in the area in which you are living. 

So that a national figure, while it may look very favorable in show- 
ing that the independents are doing 60 percent—we are concerned here 
primarily with a relevant market. 
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Now, the relevant market may be, for instance, the Washington 
metropolitan area and consumers living here will be, too. — 

Mr. Cuumpris. Of course, that law will be applied nationwide. So 
you have to look at it from the nationwide 

Mr. Bison. I think it is a bad mistake to look at it from a nation- 
wide basis. It has to be applied to markets. You deal with rele- 
vant markets, you don’t deal with the Nation. 

If you try to determine whether competition is being injured, you 
determine it in the relative market. Where is the market? How 
many are buying and selling? If you are living in Washington, you 
are not concerned with the number of competitors in San Francisco. 

Mr. Cuumpnis. I read this in the light of the testimony—I think 
it was the vice president of Shell Co. who stated that the independents 
have become stronger as time has progressed, and now, in some areas, 
the independents are really the big in the industry and the dealers, 
like Shell and some of the others, are receiving less of the business of 
that particular area. 

Mr. Bison. You are talking about the oil business now. I don’t 
have any knowledge of the oil business. 

Mr. Cuumpris. That is all. 

Mr. Bison. I would like to say, Senator, in answer to your ques- 
tion about the remedy and disease, what we are concerned with is not 
the right to meet competition, because the right to meet competition 
has to be preserved if we are to keep a competitive economy. What 
we are concerned with is meeting competition in a way that really 
destroys it. 

Now, it doesn’t I don’t believe, destroy a right if you say that it 
can’t be exercised in a manner that injures corresponding rights of 
others. 

Senator Wixry. Let’s take your business, now. We are all chil- 
dren, trying to comprehend the way out of this. You are a specialist 
in your line. 

Now, take these instances. I have read part of your statement, 
but let’s take any commodity that is manufactured and show what 
they do to you, to the small fellows, and what they do to the big 
fellows and how it works to the detriment of the small fellow. 

Mr. Bison. Well, I would like to quote from the dissenting opinion 
in the Standard Detroit case, which I think will answer that question. 
I am quoting now from the dissenting opinion in the Standard 
Detroit case—— 

Senator Wirtrey. Now you are talking gas. You didn’t want to 
talk about it a little while ago. 

Mr. Bison. This doesn’t deal with gas. This deals with industry 
generally. You will see the connection when I read this. 

Senator Keravuver. That is by Mr. Justice Reed ? 

Mr. Bison. Yes; and the Chief Justice, Mr. Justice Black, con- 
curred. 

If one member of the majority of the Supreme Court, who agreed 
to the majority opinion in the Standard Detroit case, had changed his 
vote, you would have had exactly the reverse result. It was a5 to3 
decision. Had one member of the majority adopted a different 
view, the decision would have been 4 to 4. 

Senator Witey. That is the way the witnesses have been here, too. 

Mr. Bison. It was a very close case, a very controversial case. 
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Senator Kerauver. Justice Minton didn’t participate because he 
had written the opinion in the seventh circuit court previously. 

Mr. Bison. That is right. 

The statutory development and the information before Congress concerning 
the need for strengthening the competitive price proviso of the Clayton Act made 
clear that the evil dealt with by the proviso of 2 (b) was the easy avoidance of 
the prohibition against price discrimination. The control of that evil was an 
important objective of the Robinson-Patman Act. The debates, the Commission 
report, and recommendation in statutory changes show this. The conference 
report and the explanation of one of the managers, Mr. Utterbeck, are quite 
definitive upon the point. Because of experience under the Clayton Act, Con- 
gress refused to continue its competitive price proviso. Yet, the adoption of 
the petitioner’s position— 


and that is the Standard Oil of Indiana position— 


would permit a seller of nationally distributed gas to discriminate in favor of 
large chain retailers, for the seller could give to the large retailer a price lower 
than that charged to small retailers, and it could then completely justify its 
discrimination by showing that the large retailer had first obtained the same 
low price from a local low-cost producer of competitive goods. 

This is the very type of competition that Congress sought to remedy. To 
permit this would not seem consonant with the other provisions of the Robin- 
son-Patman Act, strengthening the regulatory powers of the Commission in 
quantity sales, special and changed economic conditions. 

Now, that is the end of the quotation. That precisely describes 
why we are here today in support of this legislation. 

eee Wuey. How does the present bill remedy that? If we 
could write legislation so that he who reads could comprehend, it 
would be a simple matter. Instead of that we write an amendment 
here that is going to require legal minds to disagree as to its meaning. 

Isn’t this the situation: The large chains are in a position to buy in 

uantity a given commodity from the producer at a price which the 
little fellow can’t buy. Is that right? 

Mr. Bison. That is right; and that is perfectly permissible, so long 
as the price differences reflect no more than the savings of cost of 
transportation, sale, or delivery. 

In other words, you are permitted to get a lower price where the 
lower price reflects efficiencies involved. 

Senator Wirry. Isn’t that the law today ? 

Mr. Bison. No; not today. 

Senator Witry. How does the present bill change it? 

Mr. Bison. The present bill would change it in this way. 

Let me state, first of all, what the law is today. 

Senator Keravver. The present bill wouldn’t change that situation. 

Mr. Bison. It wouldn’t change the quantity discount. 

Senator Witey. That is what I am talking about. 

Mr. Bison. What I am saying is this: The present law today al- 
lows, and if this bill is passed it will continue to allow, large buyers 
to receive a lower price which reflects cost savings to the manufac- 
turer or supplier. But the law today, because of the good faith de- 
fense being absolute, allows a large buyer to go beyond that. It 
allows the large buyer to abuse that buying power, not to use it, but 
to abuse it, by exerting pressure on the supplier to give him, not a 
price differential but a price discrimination, which he is not. entitled 
to by reason of efficiency. 
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Now, if a large buyer is allowed to abuse his buying power, you will 
have a chaotic condition in the food distribution Benitnepe for this 
reason : 

You have in the retail food-distribution business today a wide dis- 
parity in buying power between retailers. You have one large dis- 
tributor that today has sales of almost $414 billion a year. 

Senator Wizey. Is there any way to correct it except by legisla- 
tion fixing prices? 

Mr. Bison. Senator, this legislation does not fix prices, and the 
Robinson-Patman Act does not fix prices. What this legislation does 
is to give everyone a fair opportunity to buy as cheap as he can, con- 
sidering efficiency, but it does not fix prices because that is entirely 
outside of the realm of this act and this bill. 

Senator Krerauver. Mr. Bison, using A, B, and C—I don’t want 

ou to use the names of suppliers, and whatnot—can you give us an 
illustration of what is going on today ? 

Mr. Bison. Well, I have several illustrations in my statement, Sen- 
ator, and I was going to come to those, 

Senator Kerauver. All right. You come to them—— 

Mr. Bison. I would like to talk 

Mr. Cuumpris. May I interject this one thing more? 

Awhile ago we were talking about 1928 being the pinnacle year. 

Mr. Bison. I said that I wasn’t sure about it, but what I wanted 
to make was this point. 

Mr. Cuumpnrtis. I won’t hold you down to 1928. 

Mr. Bison. Don’t, please. 

Mr. Cuumpris. The chain-store movement in the United States 
began about at that time, too. So that would make a difference, 
wouldn’t it? I understand 1930 was really the start of the chain-store 
era. So what were many independents in 1928 have consolidated like 
the DGS and co-ops and other small independents into their smaller 
chains, middle chains, or larger chains. So that would make a differ- 
ence between the 1956 figure you used and the 1928 figure you say was 
the pinnacle. 

Mr. Bison. I was trying to bring out the point that 60 percent was 
not the pinnacle, and it is sliding down year after year. I would like 
to make another point, Senator, that I think is very important. 

Mr. Bo.tron-Smirn. What was the pinnacle around 1928? 

Mr. Bison. I am afraid I can’t tell you. All I can tell you is that 
60 percent is not the pinnacle. 

Mr. Cuumeprts. Since the chain-store movement many of the stores 
that were independent are now part of chains and much of that can 
be accounted to the chain movement rather than to the inability of 
the Robinson-Patman Act to meet the problem. 

Mr. Bison. Well, the causes are various. I don’t think you could 
say that this phenomenon which is taking place is the result of any 
single cause at all. I think it would be foolish to say that. There may 
be many contributing causes. 

I would like to make one point clear, now. We do not consider this 
bill as an anti-chain-store bill. This bill is not against chain stores, 
In fact, we feel this bill will benefit chain stores. 

I want to give you an example. First of all, remember that we are 
talking about abuse of buying power. We are talking about the abuse 
of economic power, financial power, whatever you want to call it. 
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Now, it seems obvious that when a situation exists where prices are 
determined by coercion, where they are determined secretly, where no 
one knows what advantage his competitor is getting, where a supplier 
has a price list and it is not followed, you can go to your supplier and 
put pressure on him to reduce his price. So, he reduces it and gives 
you what you ask for, 10 percent under list or something like that. If 
that is what you do, you know competitors are doing the same thing. 
How can you be sure some competitor isn’t getting more? If prices 
are to be determined by coercion and many buyers are using their 
power in any way they can to get the most advantage possible, then the 
Sey is in a chaotic state and no one benefits from that; no one at 
all. 

Surely the chain stores, the independent stores, are helped by any 
law which raises the ethical standards of the industry, which makes 
fairness the basis of the pricing, which allows buyers to receive lower 
pave based on efficiency but will not allow them to use their coercive 

uying power to extract discriminatory allowances from a supplier. 

Now, chain stores would have as much benefit from this bill as any 
independent, as any supplier would, because, obviously, in a situation 
where coercive buying power can be used to gain an unfair advantage, 
no one benefits at all. And I would like to repeat this over again. 
This is not an anti-chain-store bill. 

Senator Wutey. I don’t think that has been even thought of here. 
The point is, there are three people involved in this, the consumer, 
the producer and the retailer. If the producer sells to me his output 
at an agreed price, if I take half of that output and across the street 
someone else or a distributor wants the other half—you are the pro- 
ducer. You are supposed to sell to him the same price you sell to me. 

Mr. Bison. No, Senator. This bill, or this law, does not require you 
to sell at the same price. If you are a larger buyer and you buy in 
carloads 

Senator Winey. I said half and half. 

Mr. Bison. Well, all right. Depending on how it is delivered. 
Supposing I have a hundred stores and you deliver to me at each 
store but you deliver to my competitor’s warehouse. Well, my com- 
petitor would be entitled to a lower price, would he not, because of 
the cost savings to the supplier? That is the point I want to make. 

This bill does not fix prices. Neither does this bill or the act re- 
quire you to sell at the same price to customers. What it requires is 
that when you grant a lower price to one customer, that lower price 
reflect no more than the savings of cost of transportation, delivery, 
to that customer. If it reflects more than that, you see, then that 
customer is not entitled to an amount of that lower price. 

Senator Witny. Why can’t you draw a statute that says just that 
instead of 

Mr. Bison. This statute does. 

Senator Wirey. Instead of talking about creating monopoly and 
destroying competition, and so forth and so on. In the language of 
the street so that people could understand it. 

Other people are very scared about this, that it will do just the op- 
posite. You realize that. 

Mr. Bison. I have heard that testimony ; yes, sir. 

Senator Witey. Doesn’t the present law at present do the same 
thing? Didn’t the law at present create that same situation ? 
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Mr. Bison. No. Not since the Standard Oil of Detroit case. Let 
me point out one of the other basic 

Senator Witey. Are you talking about distributors or are you talk- 
ing about retailers? 

Mr. Bison. I was answering your question. 

Mr. Cuumepris. The cost savings provision in the law now. 

Mr. Bison. If you are referring to that, that is true. That is in 
the law now and that would not be changed but the point is that be- 
cause of this loophole in the law, a buyer can abuse his buying power 
and receive a lower price, lower than what his competitor would pay, 
which does more than reflect efficiency. That is the point. You have 
to draw the line somewhere. 

For instance, let me give you an example. I pointed out the wide 
disparity in buying power in this retail food business. 

Senator Witey. What if I have you sell the whole output to me? 
I haven’t anything left. I am going to use the canner illustration. 

You sell to me the whole output. Ihave got stores. I put them into 
the stores. I have got the whole output and I put my price on those 
goods. Some of the other fellows have gone to some other producers 
who haven’t fixed the price as low as you fixed it to me, and the 
commodities are sold at different prices. Anything wrong? 

Mr. Bison. There is no discrimination. 

Senator Wirry. The only thing is that you, as the original pro- 
ducer, don’t sell the whole output to me but sell part of it and give 
the other fellow a discount that you don’t give me, or vice versa, and 
then there is something wrong about it. 

Mr. Bison. Not necessarily, Senator. 

Senator Kerauver. You have been the supplier all along. So 
imagine yourself as the supplier. 

Mr. Bison. All right. Iam the supplier and you are a very large 
customer of mine. Let’s say you have a thousand stores throughout 
the country. Let’s say you take 20 percent of my output and you 
come to me and you say, I want a 10 percent preferential allowance, 
and I say to you, Senator, I can’t give you that and give it to your 
competitors, my customers. I can’t give it to you and give it to them 
and you say, I don’t care about them. I want it and you are going 
to give it to me. You can give it to me privately, secretly. 1 then 
say, the law, Senator, will prevent that. The Robinson-Patman Act 
prohibits it. 

I am trying to hold you off, see? You say, that is not true because 
I have an offer here from one of your competitors that meets the price 
that I am asking you. In such a case I will have to give it to you, 
then. 

Now, I gave it to you not because you ar more efficient, I gave it to 
you because you are so big that I can’t afford to lose you. You say, 
I am going to throw all your products out of my stores. And I think 
to myself well, if the Senator is going to throw all my products out 
of his store, I am out of business right now. So I conclude, I will 
have to give in if I want to remain in business. 

Now, if that kind of practice is allowed to go on, as it is going 
on today, you are going to find serious concentration in the retail 
food distribution industry in the next 10 years. Farmers and con- 
sumers will be injured. 
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Senator Wirey. It is perfectly legitimate if the whole product is 
sold to me. 

Mr. Bison. Absolutely. 

Senator Wiry. I can use all the pressure I want to, and you sell 
the whole product to me and I get, for instance, your whole product 
in peas. Let’s say they are produced in Wisconsin. There is another 
factory 50 miles away who produces them, but there is no connection. 
Consequently, I bought this at far less than the other factory is selling 
it, but I got your w hole product. Nothing wrong about that? 

Mr. Bison. Nothing wrong. 

Senator Kerauver. There is no discrimination there. 

Mr. Bison. There is no discrimination. He sold his entire output 
to one buyer. 

Senator Witey. The point I am getting at is how the thing works, 
because ordinarily when you are buying food—and I am using an 
illustration I know about, corn, other foods like that—they are inde- 
pendent factories and you buy the whole output of one factory and 
you put your brand on it. 

Probably in the next town there are the same kind of peas but 
you don’t put the same brand on, you put another brand on, and you 
go to that second factory, and that second factory wants to get that 
brand in your business. He makes an offer. He doesn’t have to use 
any force. He simply makes an offer which he thinks he can afford 
to pay. Take this additional example. Anything wrong about that! 

Mr. Bison. Not on the facts as you have given, Senator. 

Senator Wirry. What I am trying to get at is how we can remedy 
the evil that you say exists. 

Mr. Bison. You can remedy the evil by making the standard as to 
whether a discrimination is legal or illegal on whether it substan- 
tially injures competition or tends to create a monopoly. 

The basic purpose of our antitrust law is not to protect an indi- 
vidual, whether he be a supplier or manufacturer. When you allow a 
discrimination, notwithstanding that it injures competition substan- 
tially, notwithstanding that it tends to create a monopoly, you are 
in effect condoning a practice which the antitrust laws were created 
to prevent. 

Senator Wirry. Let’s take it one step further, which is the one we 
always hear about, and that is that I am the wholesaler now. I have 
bought all your product. I go to Town X, and in Town X I sell 
your product at a certain figure to 3 or 4 of the stores that want it, 
but I go to 3 or 4 of the stores that don’t want it and I give them a 
speci: al discount. 

Have I violated the law? 

Mr. Bison. Well, you would have to have more facts than that to 
know whether you Violated the law. First of all, you have to have 
the person that is discriminating in interstate commerce. 

Senator Witey. We assume that peas come across the line. 

Mr. Brson. All right. 

Then you have to have 2 different prices given to 2 competitors. 

Senator Wirey. I assumed the stores in that town were competing. 

Mr. Bison. All right. 

Still, you haven’t ‘proved the case yet. You still have to show, the 
Federal Trade Commission attorney in support of the complaint 
would have to show, this, in addition: He would have to show that 
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the probable effect of this discrimination is substantially to injure 
competition or tend to create a monopoly. 

Now, if that proable effect is not there, then there is no violation, 
because the violation has to be one that is going to injure the com- 
petitive system. If it doesn’t injure the competitive system, it is not 
a violation. That is the point I am trying to make. 

Why should we have an antitrust law, as the Robinson-Patman 
Act, which prohibits discrimination given to preferred customers 
that may injure competition substantially, and then say in another 
clause, as in section 2 (b), that if you descriminate in good faith it 
makes no difference what the injury is to the competitive system. 
Your right to do that in good faith is supreme, supreme and superior 
over the public’s interest in preserving our competitive system. 

Senator, I can’t conceive of how that doctrine can be promoted and 
yet be in harmony with our antitrust laws. If it injuries the com- 
petitive system it ought to be prevented, regardless of what the pri- 
vate motive was. It is more important that we protect our competi- 
tive system than that we give a supplier, a buyer, freedom to do any- 
thing he wants, providing he does so in good faith. That is the 
| point. 

You have got to protect the system, and when the system is pro- 
tected, you may hurt somebody. That is true. You may stop a sup- 
plier or a buyer from doing something he wants to do. But we have 
to do that in civilized society. We have to stop some people from 
doing things that are injurious in society. 

Senator Witry. You don’t have to lecture me on that. I am just 
trying to find out. 

These suppliers handle one commodity, let’s say peas. They go ina 
town of 10,000 people. They have probably got 40 different retail 
stores around. One man wants to get his commodity in certain stores 
he hasn’t got. Instead of having a standard price that he sells to 
those taking his commodity, he sells at 10-percent discount. 

That involves peas. The next day another fellow comes in who 
handles corn, and does the same thing, but they are different. They 
are separate. I am just trying to see how this thing works out, 
whether it means a lot of litigation that doesn’t get us anywhere, 
or whether we can correct the situation so we can have fair dealing. 

You are going to claim that in the instance where he sells to the 
fellows that didn’t handle his commodity before at 10 percent below 
what he sold the others, that one item would be sufficient to say that 
it interfered with competition detrimentally or it had a tendency to 
create a monopoly. In other words, these fellows that are engaging 
in these tactics are out competing like blazes for the market. They 
are claiming that in so doing the customer gets the benefit of a re- 
duced price, and so forth. 

It is common practice to go into a store on the outskirts and pay 
probably a little more than you are paying for it in the chain store 
downtown. We have had that experience. And why? It must be, 
of course, that the chain store is buying in quantity lots, and from this 
one producer, and he can sell it and, of course, the other elements 
enter in. There is the newness of the store and the way it is handled, 
and all those things, and so forth and so on. 
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But I am interested in the small store in the sense that I want small 
business to continue. But I also want to make sure that in so doing 
we are protecting the rights of the consumer and we are protecting the 
rights of the producer, as well as the retailer, and that is what I am 
spending so much time on in this thing, in this conflict of ideas that we 
have here. 

I would like to see if counsel here can do something to straighten me 
out. We have got a good counsel here. 

Mr. Dixon. You are very flattering, Senator. 

I would be very happy to try to answer any question you have. 

I have been following very carefully the colloquy between you and 
Mr. Bison. I think that some of his statements have been very, very 
clear and illuminating on this subject. 

Senator Wier. Mine or his? 

Mr. Drxon. I think the colloquy has brought out things that are 
very illuminating. 

Senator Witry. But it seems to me that he made certain conclusions 
that conflicted with certain things you said at times. He sells to cer- 
tain grocerymen at different prices. That is the Detroit case, in the 
sense he is selling to the fellows right within that area on gasoline. 
How big an area do you have to cover? I thought before it was a 
question in the area where there was real competition. 

I told you about the grocery store proposition. They are selling 
peas at 4 cents less a can than the other man is because he has gotten 
the discount and yet he said it was perfectly legitimate for the grocery- 
man or retailer to sell it at that price. 

Mr. Drxon. If you are visualizing S. 11 having been passed—— 

Senator Witey. Before and after; yes. 

Mr. Dixon. Before S. 11, I would say that if the good-faith defense 
was brought in as a defense for the individual price discrimination, 
that would be an absolute defense and the law could not be enforced or 
the law would not be enforced by the Federal Trade Commission in 
that instance. 

If S. 11 is passed and that same set of circumstances takes place, 
Mr. Bison used the phrase that the prosecuting agency, the FTC, 
would have to carry the burden. He uses the words showing an effect 
upon the system. The language in the law is that the burden would 
have to show a substantial lessening of competition in a section. 

If that competitive section is only one store, it would be pretty far- 
fetched to say that would amount to enough of a substantial lessening 
upon competition unless there were two stores in a given section. 

Senator Witey. I said 40. 

Mr. Dixon. If there are 40 stores and he discriminates only to 1, 
the discrimination only took place in 1 store, unless it could be shown 
that a substantial lessening of competition or substantial loss occurs 
among his other competitive stores. Then there would be a failure 
in my opinion by the prosecuting agency. 

In other words, it 1s quite a burden that you are leaving with the 
passage of S. 11. It is not an automatic thing. Each time it occurs 
the facts would have to be determined, and I would consider it a con- 
siderable burden. 

As the Senator suggests, if it did put people out of business, if 
there were business failures and if there were substantial losses of 
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trade and sale, I think it would be such facts that would amount to 
a substantial lessening of competition. 

Senator Witry. What we are finding among the small independent 
groceryman and the small independent retailer is a situation where 
they do claim that they can’t buy merchandise as cheap as the other 
fellow and, therefore, they cannot sell it as cheap as the chain, and 
so forth. But in seeking to apply the remedy, that is what my ques- 
tion went to, to find out whether we have a remedy here or whether, 
as I said many times, the remedy is worse than the disease because 
there are a lot of other factors that enter into this retail business, as 
you know, salesmanship, quality of the business, many other things 
that everywhere enter into the matter of who succeeds and who 
doesn’t succeed. 

Mr. Bison. Senator, the remedy is to protect competition. I 
mean, that is the standard by which the remedy is applied. Now, 
I don’t see how any of us can have any doubt about a remedy which 
is geared, constructed for the purpose of protecting the competitive 
system. 

Now, if it does that, the remedy is needed. We just have to have 
that remedy or we won't have competition. 

Mr. Cuumeris. Senator, would you yield to carrying out some- 
thing further than you are bringing out now ? 

You are just stating, and I think Mr. Rogers stated the other day, 
about this superduper dealer who goes to a supplier and the supplier 
is so anxious to get his product into his stores that each year the 
superduper asks for bigger discounts, as you brought out the other 
day, Mr. Rogers, until it gets to a point that this person is getting 
down to almost no profit but he has got to get that product in the 
store, I guess, so he can keep it well advertised, and so he can get it 
into other stores. 

If I follow what you are bringing out, it might bring out some of 
the fears that these other people have, that in order for the supplier 
to continue to put his product in your stores, his profit is getting 
less and less. If he is required to give that same price to the other 
dealers that he is giving to you, then would it be possible for that 
particular supplier to stay in business, assuming that you are one 
of the 5 or 10 distributors and if he is forced out of business, 
wouldn’t that substantiate their position that I, as the supplier, got 
out; that means one less supplier and competition will be lessened 
in that respect. 

Mr. Bison. Mr. Chumbris, the purpose of this act, the purpose of 
the bill is to protect competition. 

Senator Witry. You know what the purpose of the Ten Com- 
mandments is? 

Mr. Bison. No. Please tell me. 

Senator Witty. You don’t know? In plain language it is for us 
to live by the spirit and word of the Commandments, but we don’t 
live by that. 

Mr. Bison. But we don’t do away with the Ten Commandments. 

Senator Witey. A lot of people say because they don’t work in 
human nature, they are not effective. A lot of people say the present 
law is effective and because enforcement isn’t there and because hu- 
man nature is what it is, you create the situation that exists. What 
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are you going to do about the fellow that gets the prices now, the 
retailer, and puts on sales in a community and brings the people in? 

Mr. Bison. That is competition. There is no desire to stop that, 
no desire at all. 

Senator Witey. But he is able to do it because he has got this inside 
price. He has bought the whole—— 

Mr. Cuumpris. Before you answer my question, does the assump- 
tion I am making follow your example correctly, first ? 

Mr. Bison. Well, I am not sure what assumption you are making, 

Mr. Cuumpris. I am making the assumption that I, as a supplier 
of, let’s say, 10 dealers in a competitive area—you are the biggest of 
the 10. There are 9 others, but you keep driving my profit down, so 
far down where it is almost impossible for me to make a profit, but 
I continue to do it under the facts that Mr. Rogers gave the other 
day, that this person is such a tremendous man in the business that 
he just can’t afford to lose him because he has to keep his product in 
his stores as part of the pattern. 

But, if I, as a supplier, under S. 11, will have to give my 9 other 
distributors that same price, it would be impossible for me to do it, 
because the margin of profit would be so small that the only way for 
me to survive is continue on the regular price I give to the other 
distributors. Then I would have to do what these witnesses have 
stated, the choice of either giving that to each of these persons or just 
pulling out completely and not supplying any of you 10. 

Now, is that assumption 

Mr. Bison. I don’t think your assumption is correct at all. I would 
like to point out to you how that might work out. 

Mr. ocean This is a perfect illustration of the case—— 

Senator Kerauver. Let Mr. Bison answer. He understands the 
question. 

Me. Bison. I am assuming you have made me the supplier, have you 
not ¢ 

Mr. Cuumpris. You are the dealer. I am the supplier. 

Mr. Bison. And I am putting so much pressure on you that you 
are losing money. 

Mr. Cuumepris. Not losing money, but the margin 

Senator Keravver. Let’s say you are just losing money. I think 
that illustrates it better. 

Mr. Cuumeris. Or the margin of profit is so small that I can’t pos- 
sibly give the other nine dealers the same price I am giving you. 

Mr. Bison. Let’s assume I am a big buyer and you can’t afford to 
lose me. I come to you each year and ask for more and more and 
finally you are in a position where you are losing money. What 
would you do about it? Iam trying to point out 

Mr. Cuumpris. I am using Mr. Watson Rogers’ exact illustration 
of the other day. I am not making up this illustration. This is the 
illustration he gave on page 1793 of the transcript. 

Mr. Bo.ron-SMITH. Why don’t you read his testimony ? 











Mr. Bison. I am not disagreeing with you. 
Mr. Cuoumprris. I am trying to find the answer. 
Senator Keravuver. Let him give the answer. 
Mr. Cuumpris. Yes, sir. 
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Mr. Bison. If you were in that situation you would try to reduce 
your raw material costs. You would try to recoup what you lost to me. 
You are bound to do that. You can recoup it in two ways. 

Mr. Cuumepris. Let’s assume I am all right with you as long as I 
keep that same price to the other dealers. What is worrying me is 
that under S. 11 I would have to give the other nine dealers the same 

rice. 

Mr. Bison. You are changing the example. 

Mr. Cuumpris. My margin of profit is getting smaller and smaller I 
think Senator Kefauver added that to make the illustration clearer. 
My margin of profit is so small I cannot afford to give that same 
margin of profit to the other dealers. I can continue in business as 
long as I only have to give you that price and I can continue to give 
the other nine dealers 

Mr. Bison. What is your question, now? I have your assumptions. 
What is your question ? 

Mr. Cuumpris. Under the present law I can continue to give you 
that price and I can continue to give the other nine dealers that price. 

Senator Kerauver. What would happen if S. 11 is passed? That is 
your question. 

Mr. Cuumpris. I would have to give them all or nothing. 

Mr. Bison. Let me answer that question this way. The purpose of 
S. 11 and the purpose of the Robinson-Patman Act is to protect the 
competitive system. It is more important to protect the competitive 
system than to keep you in business. It may not be impossible to pro- 
tect the competitive system and keep you in business. You may have to 
give way to the public interest. 

Mr. Cuumpnris. I would have to go out of business. 

Senator Kerauver. Isn’t this the answer to the question: That if 
S. 11 is the law, the big dealer, the seller, would not be in a position to 
come to Mr. Chumbris and beat him down and beat him down and beat 
him down on the theory that he—— 

Mr. Cuumpris. We established that the other day, Senator, when 
Mr. Bison went to the small canner and bought all of his output at such 
a ridiculously low price, that it was a legal thing for me todo. So he 
can then come to me and say, “I want this particular price,” and I will 
have to meet him. I would either have to meet his price or lose him 
as a customer. 

That is the same example that was brought out by Mr. Rogers. I 
just left out one leg of it, that is all. 

Senator Keravuver. Isn’t the situation, though, that since S. 11 
would not enable Mr. Bison to beat you down 

Mr. Cuumertis. S. 11 doesn’t apply to him beating me down. He 
would come under 2 (f), possibly, as a larger buyer. He is using such 
methods to beat my price down. He may be violating 2 (f) under the 
Canteen case, but as a buyer, it is the seller that is under S. 11 and 
not the buyer. He is in the position of a buyer. He may come under 
2 (f). Iam not too sure he would. 

Dixon. Let me point out to Mr. Chumbris and Senator Wiley that 
to have a 2 (f) violation, there must be a 2 (a) violation. They 
go hand in glove. 

If I understand your question Mr. Chumbris, it is my opinion that 
if S. 11 is passed into law, far fewer small sellers will disappear than 
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will disappear if S. 11 is not passed. I think that you might illustrate 
that this way: 

Hither a small seller or a large seller cannot discriminate in price 
under the guise of meeting competition if S. 11 passed when the 

result, of course, would be a substantial lessening of competition. 

Mr. Cuumpris. The facts I gave Mr. Bison take that into considera- 
tion. I am going to that illustration that Senator Kefauver put into 
the record the other day, that this big dealer went to a small cannery 
and bought all of his corn at a price of $1. 10. Then, using that $1.10, 
he comes to me, the big canner, and says, “Now, look, I have bought 
this at $1.10. I can get all I want at $1.10. You have got to give it to 
me at $1.10 or you lose me as a dealer.” I have been getting $1, 25 at 
my other dealers. 

So with that in mind I go ahead and give him $1.10, but I want to 
maintain $1.25 with the other dealers. Ihave carried it a step further. 

Mr. Drxon. I think it should be cleared up, and I believe that we 
should clear that up right now. 

The big seller is now the one in your example that has discriminated 
in price. 

Mr. Cuumpris. No. It is the big buyer. Wait a minute—— 

Mr. Dixon. The big seller discriminated in price. Let’s make that 
valid from the seller’s viewpoint. He is sued for violating section 
2 (a). He comes in and, among other things, he says: “I gave this 
price to this big buyer because ‘I met the competition of that little 
seller over here, and therefore, I don’t violate your law because I am 
in good faith even though it’ does substantially lessen competition 
among my other customers to the point of driving them out of 
business.” 

That is what would happen. The little fellow wouldn’t be hurt, 
Senator Wiley. He could sell all his corn to that fellow, but the big 
man could not use that as an excuse for discriminating among his 
customers when he hurt some of them. 

There is the true picture of the way the law violation would come 
about. Whether it was instigated by big pressure from the other end 
or not, it results in a two-way v iolation of that big seller giving two 
competing customers 

Mr. Cuumerts. I agree with you a hundred percent. But that isn’t 
what I originally discussed with Mr. Bison. I asked him, and he 
answered my question. I asked him if he beat me down to such a small 
margin of profit, and I still wanted to deal with him to keep his busi- 
ness, that under the present law I could do that and I could still give 
to the other nine dealers a different price than I gave to him. but, 
under S. 11, if he beat me down so low that the margin of profit is so 
low that I could still stay with him but I could not stay with the other 
nine, I would have to do one of two things: 

I would either have to give up Mr. Bison or I would have to give 
the same price that I gave to Mr. Bison to the other 9, and under the 
facts that I am using, the margin of profit is so small that I cannot give 
it to all 10, so I pull out of business. And his answer was: “Correct ; 
to keep competition, Mr. Chumbris, the supplier just has to get out 
of business.” That is hisanswer. Iaccept it. I think that is exactly 
the situation as I assumed it to be. 
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Senator Kreravver. I don’t accept that. I think this is true: In the 
first place, these things have to be over a period of time. Just buying 
a distressed stock for a short period of time—— 

Mr. Cuumpris. This is not one buying. Mr. Rogers said that this 
big outfit has been doing it each year. He has been getting bigger and 
bigger discounts over the years. 

Is that correct, Mr. Rogers, that testimony that you gave on page 
1793 ? 

Senator Keravuver. Let me continue, Mr. Chumbris. Getting a 
lower price from this fellow over here on one stock of goods, and then 
using that, you would have to establish that there was a lessening of 
competition over a long period of time, that it wasn’t just based upon 
one purchase in order to violate S. 11. 

In other words, it has to be a sustained lessening of competition. 
That has been the general ruling, as I understand it. I think that 

Mr. Bison. May I comment, Senator? I would like to comment 
on that statement. 

What I said, Mr. Chumbris, was this: That the purpose of the law 
is to protect the competitive system. In protecting the competitive 
system, sometimes 

Mr. Cuvumpris. I agree with you. 

Mr. Bison. Let me finish. I would like to present my case. I can’t 
do it if you keep interrupting. 

In order to do that, sometimes some individual will be injured in 
some way. Now, we recognize that, but here is the point I want to 
make: 

In the food industry these discriminations for the most part arise 
not from a seller trying to meet a competitor’s price, they arise out 
of the big buyer coercing the seller to give him a preferential price. 
The seller doesn’t want to do it—let me finish. I will give you a 
chance, but I want to finish this. 

It is the seller who is being pressured by the buyer. You see, he 
doesn’t want to do that. He faces the buyer in his office, saying, “If 
you don’t give me this 10 percent discount, I am going to throw your 
product out of my store.” 

Now, the discrimination that was initiated not by a seller trying 
to meet a competitive price, it was initiated by a buyer trying to abuse 
his buying power to beat his competitors, whom he can’t beat on the 
basis of efficiency. Now, if S. 11 were to pass, then the good faith 
meeting competition would not be an absolute defense. Then, the 
seller could say to the coercive buyer, ‘““What you are asking me to do 
is in violation of the law, and I cannot do it. I cannot, and I will not 
violate our antitrust laws.” 

Mr. Cuumpris. Which law is he violating? Which section is he 
violating ? 

Mr. Bison. Just a minute. Section 2 (a). Let me finish. 

Now, what is the situation today? I come to you and I say I want 
10 percent, Mr. Chumbris. You say, “I can’t do it, I can’t give it to 
you and your competitors at the same time.” I say “I don’t care about 
my competitors. I am buying 20 percent of your output. If you 
don’t give it to me, I am going to throw your product out of my store.” 
Then you answer me. You are defending yourself. You don’t want 
to give into me. You know what iscoming. I am going to come back 
next year and ask you for more, and the next year for more, and 
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finally you will be in a position of my captive supplier. You don’t 
like that. 

You say, “I can’t do it. The Robinson-Patman Act prevents me 
from doing it. You are asking for a discrimination.” 

Tama - io buyer. I say, “Mr. Chumbris, you haven’t been read- 
ing the law. Don’t you know what the Standard Detroit case is 
about? Don’t you know that you can meet competition? You can 
give me a discrimination, irrespective of the effect on competition. 
It is perfectly legal. It does not violate the law.” I would be asking 
you for no more than what is legal, and, Mr. Chumbris, you will have 
to acknowledge that if S. 11 passes you as a supplier will have behind 
you the authority of Federal law to prevent me as a buyer from 
gouging you. I would say that this bill is in the interest of suppliers 
to prevent large buyers from gouging them. ‘They have no such 
protection today. 

Now, that is the point I want to make. Remember, many discrimi- 
nations arise not from a supplier trying to meet a competitive price, 
they arise from a buyer trying to abuse his buying power. 

Mr. Cuumprtis. Mr. Bison, I just do not follow one thing that you 
have said, and that is this, that wherein under S. 11 has there been any 
change in the existing law except the requirement that I shall give 
the other nine dealers the same price I give you. 

Mr. Bison. Would you rephrase that question? I do not under- 
stand it. 

Mr. Cuumepnrts. I said, where in S. 11 is there any other difference 
in the law, excepting the fact that I have to give to each of my deal- 
ers the same price, a nondiscriminatory price, and if I give it to you 
at $1.10 I have to give it to them at $1.10? How does that save me 
if you are still a persuasive buyer and still beating me down to lower 
than the $1.25 that I was giving those particular dealers? 

Mr. Bison. Well, it certainly does 

Mr. Cuvmpris. I have a choice of either giving it to you at $1.25 
or $1.15 or even at $1.10 if you are persuasive enough, and then I 
will have to give it to those other 9 dealers. But the law has not 
changed that situation. And the reason I brought up 2 (f), it is in 
your “statement a little bit later, where you brought out the Canteen 
case, and as I understand the Supreme Court decision there, it says 
that 2 (£) was intended to prevent buyers such as you are talking 
about from beating down the seller in this particular instance. But 
the case failed there, as I understand it, because of a matter of proof, 
the Commission did not put on the proof that was necessary to show 
that the beating down of the price was not due to cost differentials 
which is provided in section 2 (a), as I understand the decision. 

Now, I do not know whether, in the state of facts that I have given 
you, I could show a 2 (f) situation where the buyer is the one—You 
see, 2 (b) is for the protection of the seller, and 2 (f), as I under- 
stand it, is to help in the enforcement of the Robinson-Patman Act. 
That is what the Supreme Court said. 

Mr. Bison. Mr. Chumbris, in order to have a violation of 2 (f) 
you have to have a violation of 2 (a). 

Mr. Cuumeprts. That is right, and the same with 2 (b). You still 
have to have a violation of 2 (a) for 2 (b). 

Senator Kerauver. Mr. Bison, as I understand it, you feel that if 
S. 11 is the law, you would not be in a position to beat Mr. Chumbris 
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down on his price, which would give these little fellows a better 
chance of staying in business and give them a better chance? 

Mr. Bison. It would help, not only the little fellow, but everyone 
who has any kind of an ethical standard. 

If a supplier has authority of law behind him, he has armor that 
he does not have today. Because he could say, “You are asking me 
to violate a Federal statute.” 

Mr. Cuumpris. Mr. Bison, that is not exactly the full statement. 
If I say to you, “I will be violating the law,” you will come right 
back and say, “No you are not violating the law as long as you give 
those other nine dealers the same price you give me.” 

Then it is still my worry whether I can meet that price or not. Am 
I right there? I am not violating the law as long as I give the other 

' nine dealers the same price I give you. But if you are still per- 
suasive—that is the point we are talking about, and you brought it 
up, I did not bring 1t up—you said a buyer can be so persuasive he 
“an beat down the seller, and I am saying if you are still that per- 
suasive, I have either got to give you up or give the other nine deal- 
ers the same price I am giving you. 

Senator Krerauver. Mr. Chumbris, isn’t this your point? If S. 11 
is passed, then you can tell Mr. Bison, “If you keep on beating me 
down and down and down, that means you are going to be taking a 
lot of business away from these little fellows over here and lessening 
competition,’ which under S. 11 would be unlawful, and under the 

present law it would not be unlawful ? 

Mr. Cuumeprtis. I do not follow you there, Senator. 

Senator Keravuver. If Mr. Bison beats you down and down to the 
point where he gets a lower and lower price 
| Mr. Cuumprts. But each one is going to get one, too; the other 
| nine will get it. 
| Senator Kerauver. But you could just tell him, “Well, now, I am 
not going to to have to sell below my cost and suffer a loss, so [ have 
to continue selling these fellows here at a price where I can make a 
profit. If you beat me on down and down, you are going to take so 
much business away from these little competitors that that is going 
to be lessing competition and I, Mr. Chumbris, will be guilty of viola- 
tion of the law.” That is S. 11, if S. 11 is passed. 

Mr. Cuumpris. The only thing is 

Senator Kerauver. Wait just a minute, let me try to finish. 

Mr. Cuumprtis. Iam sorry. 

Senator Kerauver. As it stands now, it does not make any differ- 
ence whether these little fellows have to go out of business or not. 
However, if S. 11 is passed, and if you do give him the discriminatory 
price, you can tell him, “If I do give this price, it is going to so lessen 
competition of these little fellows that I will be violating the law.” 

Mr. Cuumprts. I agree. 

Senator Krerauver. “So that you cannot ask me to do it.” 

Mr. Cuumprts. That is right, but the only thing I am concerned 
with is, and that is what the witnesses have testified here, that they 
have the choice of either meeting Mr. Bison’s price, and if they do, 
they have to meet the other nine dealers, or they have to give up Mr. 
Bison, and if they give up Mr. Bison, they are out of business. 

And he agrees with that, that that is the situation. 
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Mr. Bison. There is a third alternative that you have forgotten. 

Mr. Cuumeris. That is why I am asking you the question. Put it 
in the record. 

Mr. Bison. I will be glad to do that. 

Can I resume now? 

Mr. Cuvumpris. Yes, sir. 

Senator Witry. What do you want to do? 

Mr. Bison. Mr. Chumbris said when a supplier is pressured by a 
large buyer, he has two choices, either he gives the large buyer the 
discriminatory price, or he gives the large buyer and all his buyers in 
competition with each other the same price. 

Apparently his conclusion from that is that either way the supplier 
is in a very difficult position. I say that there is a third alternative. 

Mr. Cuumepris. Put it in the record. 

Mr. Bison. The third alternative is this: As the situation is today, 
the large buyer can go to the supplier and demand a preferential dis- 
count. 

Mr. Cuvumpris. Let’s forget about the preferential because we 
have—— 

Senator Kerauver. Mr. Chumbris, let him answer the question. 

Mr. Bison. I cannot develop this, you see, if I do not have the 
chance—— 

Mr. Cuumeris. But that is changing the facts, Senator. That is 
the only reason why I interposed. 

Senator Krrauver. He is not changing the facts, I do not think, if 
we will just let him develop it. 

Mr. Bison. The coercive buyer is not interested in anyone but him- 
self. He wants the lower price for himself, he does not care about his 
competitors. So he is aii his supplier for a special favor, and 
he would like not to have that favor reach his competitors because 
that denies him a competitive advantage. 

Obviously, if his competitors get the same lower price, he has no 
competitive advantage. He is pressuring the supplier for a prefer- 
ential price reduction. 

Now, you see, today the supplier is in a tough spot because the sup- 
plier cannot say to the coercive buyers, “You are asking me to violate 
the law.” On the contrary, the coercive buyer can say to the supplier, 
“T am asking you for a price preference which is perfectly legal, and 
you can give it to me.” 

Now, I say this, that a — in a position like that today is in a 
very difficult spot, because when a coercive buyer asks for something 
which is legal, which is permitted, he is obviously under much greater 
pressure to give in than if the coercive buyer is asking for something 
that is illegal. 

If S. 11 is passed, it will close that loophole. It will prevent the 
coercive buyer from saying to the supplier, “I am asking you for 
something that is perfectly legal and proper.” 

Senator Witxy. That is, if it is in interstate commerce, you mean? 

Mr. Bison. Right. 

Senator Witey. Mr. Chairman, may I ask a few questions? 

Senator Keravuver. Yes. I assume ina while you will have to leave, 
so you ask any questions you desire, Senator. 

Senator Wirry. I want to follow through on this because I think 
it is very, very important from the small-business man’s viewpoint. 
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A wholesaler in the grocery business has already taken the first 
step; he has got from the manufacturer the product that he wants. 
He goes into a certain city and there he sells to the wholesaler—I am 
back where I was in the beginning, and this now intrastate. He can 
prefer any customer he wants, can’t he, under the present law, or 
under the old law? 

Mr. Bison. Some States, Senator—— 

Senator Wirry. What? 

Mr. Bison. Some States, Senator, have State—— 

Senator Witry. We are talking about Federal law, now. We are 
talking about the bill as it is, as it is supposed to be. 

Mr. Bison. Well, if it is intrastate commerce, the Robinson-Patman 
Act has no application. However, that is not to say that the practice 
would not be illegal. It might be illegal under a State law. 

Now, giving you an example, in the State of Idaho retail grocers 
in that State and other supporters of the Robinson-Patman Act made 
a desperate effort to have the Idaho Legislature pass a State Robinson- 
Patman Act. It was vigorously opposed by people who hold the 
same views as the people who are opposing S. 11. 

The argument they used, Senator, was that if this bill in Idaho is 
approved it will make the law stiffer in Idaho than exists in interstate 
commerce. 

Now these opponents come before this committee and use the reverse 
argument. They cannot have it both ways. Senator, many of the 
supporters of the Robinson-Patman Act would welcome support to 
hel » pass Robinson-Patman Acts to cover intrastate commerce. 

Senator Krrauver. Most States do have pretty good nondiscrimi- 
natory laws? 

Mr. Bison. Some States do not, but there are many that do. 

But the attempt was made in Idaho and was blocked. 

They say—and I have heard this testimony many times—that retail 
grocers are immune from the Robinson-Patman Act and are trying to 
apply this law to others. 

Senator Wirry. You answered my question, but you went around 
Robin Hood’s barn in answering it. 

Mr. Bison. I am sorry. 

Senator Witey. The answer was: No; there was no relief; it was 
intrastate commerce. 

If it is interstate commerce, the supplier furnishes the material in 
a given community, where they are all in competition, then it is con- 
sidered he has to treat them all alike, correct ? 

Mr. Dixon. If it has the effect that it is detrimental 

Senator Witry. Yes; I understand that. But the answer is, “yes” ? 

Mr. Drxon. Yes, sir. 

Senator Witey. But in another community he could give an inside 
price—in interstate commerce? 

Mr. Brson. I do not believe I understand that question, Senator. 

Senator Kerauver. If it is an outside wholesaler and he sells in one 
community, if the buyers are all the same size, he has to treat them 
alike; but if he goes over to another community, he can give a different 
price there providing he gives the others in that community the same 
lower price ? 

Isn’t that it, Senator Wiley ? 
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Senator Wirey. I think the answer is “Yes.” We have had that 
many times. 

This is the question: What percentage of your local grocery stores 
are taken care of by intrastate suppliers ? 

Mr. Bison. A very small percentage. 

Senator Kerauver. That is i-n-t-r-a. 

Mr. Bison. A very small percentage of the suppliers of food and 
grocery products are in intrastate commerce. That is why, Senator, 
there is so much concern about S. 11 and improving the Robinson- 
Patman Act. 

Senator Witey. Have you the figures on it? My only experience is 
such that I would disagree with you. I would say that in my own 
State, when I think about it, my hometown, in Eau Claire, we have a 
wholesale house, and in Superior we have a wholesale house. I am 
not talking now about those that are provided to the supplier, I am 
talking about the wholesaler that distributes it. I am seeking light or 
information, now; I am not going to go off the deep end on any of this 
until I am satisfied and know where I am at. 

In my home town we have the Eau Claire Grocery in Eau Claire, 
we have a grocery in Chippewa Falls. There are some that come from 
St. Paul, it is true, but I am talking about the vast percentage of the 
small, ordinary country stores, in small villages. 

That is intrastate, over which neither one of these laws would have 
any effect, if I understand the situation. Do I understand the situa- 
tion ¢ 

Mr. Drxon. I think he misunderstood you, Senator. I believe what 
he must have referring to was that the large number of manufac- 
turers, of course, ship in interstate commerce, but your question was 
dealing with whbbeunhare: you asked him about wholesalers. 

Did you understand, Mr. Bison ? 

Mr. Bison. I did not understand the question, Senator. Are you 
thinking of wholesalers now or retailers ? 

Senator Witey. I am talking about the ordinary wholesale house 
that furnishes the ordinary, little grocery store. 

Mr. Bison. The majority of them would be intrastate commerce. 

Senator Witey. Then you reversed your testimony. Therefore, 
neither one of these bills, the new or the old, would have any effect? 

Mr. Dixon. They are very much like the oil jobber. 

Senator Witey. But am I clear, is the answer “Yes’’? 

Mr. Dixon. That is right, Senator. 

Senator Wirry. All right. Now can we get to the question of small 
business ordinarily, because maybe we are getting somewhere. Maybe 
we should have State legislation that would offer protection. 

What about the ordinary hardware store? For instance, the one 
that is supplied by wholesale hardware suppliers. Is that largely 
intrastate ¢ 

Mr. Bison. Senator, I would not be competent to testify as to 
hardware. 

Senator Wier. You use an illustration here that was very illumina- 
ting, but I presume it was based on interstate. You take the example: 

A particular food chain customarily purchases its fresh milk from dairies 
where it operates. In a given city, independent stores are giving this chain 
tough competition. The chain’s area manager is being subjected to criticism from 
headquarters for the poor showing of the stores under his control. He decides 
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that if his store could sell milk for less than his independent competitors, it 
would bring in more trade. However, the dairy refuses to give him a dis- 
criminatory price preference, asserting that to do so would violate the Robinson- 
Patman Act. 

The manager of the chain is advised by headquarters that suppliers under 
the act are permitted to discriminate if they are meeting a competitor’s price 
and that this does not violate the Robinson-Patman Act. After learning of this, 
he decides on a new strategy. He goes to a dairy in a nearby city with which 
he has not previously done business. 


If that is intrastate, all right. It said interstate; it is intrastate. 


Hs asks this dairy to sell him a relatively small percentage of his total re- 
quirements at a stipulated price below that which he is currently paying. The 
outside dairy, to dispose of some of its excess supplies, readily agrees. 

The chain store manager having obtained the price he wanted, submits it to 
the local dairy and insists it meet the price of the outside dairy which is now 
its competitor. The local dairy no longer can claim that the Robinson-Patman 
Act prevents it from giving the chain its requested price concession. Fearing 
the loss of the chain as a customer, and having been advised that it can legally 
discriminate in favor of the chain by meeting the price of the outside dairy, 
the local dairy capitulates and gives the discriminatory, preferential price 
requested. 

If that is all done intrastate, is there anything in violation of any 
Federal statutes ? 

Mr. Bison. No, sir. 

Senator Witey. In other words, it has to be interstate. 

That is the situation, in my humble opinion, you are finding, and I 
am with you if we can find the answer. As far as I am concerned, the 
little fellows have to keep alive in this country, whether they are little 
farmers or little-business men. 

But again, you have laid it right on the line, where, in my humble 
opinion, most of this small business is discriminated against in intra- 
state. 

Mr. Bison. Senator, before you leave may I just say this. Discrimi- 
nations in the food industry take place at the manufacturing level, 
which is interstate. It is at the interstate level that discriminations 
exist. When they filter down to the intrastate level, then you get the 
injury. But the discrimination begins at the interstate level. 

Senator Witey. I realize that. 

Mr. Bison. Retail operators in intrastate commerce feel the effects 
of the discrimination taking place up at the higher level, that is, at the 
interstate level. 

Senator Wirey. One other question. You are raising a very inter- 
esting point, because we have had diverse testimony on it. 

He says that it is the big buyers in interstate that are creating this 
chaotic condition. All right. This fellow gets a price on a commodity 
from the manufacturer, following the facts as outlined in your state- 
ment and as outlined in his statement, and he insists on a 10 percent 
differential. So he goes to another manufacturer in another State— 
in another State, now—and he says, “I want your product at 10 





percent less.” The fellow says, “How do you do that?” 

He says, “Well, I got it over here in Minnesota, I want it in Wis- 
consin.” 

All right, now, that violates a law. 

Mr. Bison. If the effect of it is to substantially injure competition 
and tend to create a monopoly. 
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Senator Wuzy. In what area, in the whole area of the United 
States ? 

Mr. Bison. In the relevant market area that is concerned with the 
commodity sold. 

Senator Wier. You think a little about that because there you have 
the real issue. Those 2 things, in my opinion, are the 2 vital matters 
that are affected in this proposition. We have gone into a little local 
community where Standard Oil is picked out to meet the competition 
where this fellow gives his customer some gas and says, well, within 
a certain area—the area is just the competitive market right in there. 
Now we have the whole United States as a competitive market. 

We have to look into this. Anyway, thank you. 

Mr. Bison. Thank you, Senator. 

Senator Kerauver. Mr. Bison, suppose you go on with your state- 
ment, and then we will ask some questions afterwards. 

Mr. Bison. All right, Senator. 

I am not going to read my statement, I just want to cover a few 
more points. The thing we are dealing with here is an absolute right 
to meet competition by means of a discriminatory practice. That 
right should not be absolute; very few rights can be absolute. They 
are conditioned on recognizing the rights of others. 

For instance, we have the right of free speech in this country, but 
that does not give one the right to stand up in a crowded theater and 
yell, “Fire” to see the people scramble out of their seats. 

Now, I would like to point out that independent food retailers are 
denied a right to meet competition as a result of a discriminatory 
practice. If their competitor receives a preferential price reduction, 
and that reduction is reflected in a lower shelf price, how are those 
nonfavored retailers going to meet such competition? They are 
denied the right to meet competition. 

Now, we have heard a great deal about the rights of manufacturers 
to meet competition, but distributors ought to have a right to meet 
competition, too. And when a supplier or a manufacturer discrim- 
inates between competing customers in a way to substantially injure 
competition, that manufacturer is depriving distributors to whom 
he is selling at a higher price, the right to meet competition with 
the favored buyer. 

Now, the other thing that might be mentioned is that there is so 
much emphasis being given in these hearings about the lower price that 
is given to the preferential buyer. What about the higher price that 
goes to the many more distributors that are paying more? 

I would like to call your attention, not just to look at the lower price 
given the preferred buyer, but consider, also, the higher price given to 
his competitors. 

The other point I would like to mention is this: Certainly, the best 
way to get lower prices for consumers is to give retailers an equal 
chance to compete, so that when there is a price reduction they will have 
an equal chance to receive the benefit of that price reduction. That 
will drive prices down. 

If you give a large coercive buyer a price preference and do not give 
it to his competitors, he may not reduce his shelf price. There may 
not be any competitive need for him to do that. He could take the 
money that he is getting and buy out more stores. 
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The best way to get lower prices is to be sure that as many customers 
as possible receive the benefit of the price reduction from the manu- 
facturer. That is the way to get lower prices. 

You get competition at the lower level by promoting equality of op- 
portunity at that level. 

There is a difference between a price cut and a price discrimination. 
A “price cut” goes to all the buyers. A price cut will be reflected in 
lower prices for consumers, but it cannot be said that a “price discrimi- 
nation” will be reflected in lower prices to consumers. That is not 
necessarily so. 

So, from a consumer point of view, it is certainly more important for 
the Robinson-Patman act and our antitrust laws to encourage price 
cuts to as many buyers, retailers, wholesalers as possible. And you are 
- encouraging that with the law you have today, you are discourag- 

g it. 

"The last thing I want to mention here is the connection between 
mergers and price discrimination. We have here a report called The 
Merg ger Movement in Retail Food and Grocery Distribution. This 
report shows that approximately 1,400 food stores were bought out by 
multiunit operators, and that their ‘sales volume was $1.2 billion. 

Now, one of the things that tends to incite mergers, tends to make 
mergers a means of getting a larger hold on the market t, is the need 
for more buying power. If a retailer has more buying power, he 
can then exert that power in a way to obtain greater ‘preferential 
discounts. So the tendency, of course, is to merge, to build buying 
power up in order to compete with those who are gaining price dis- 
criminations. 

And I do not believe, Senator, that you will ever solve the merger 
problem in the retail food and grocery distribution until you pre- 
vent discriminations. 

Senator Kerauver. Has this study, The Merger Movement in 
Retail Food and Grocery Distribution, been made a part of the 
record, either last year or this year, do you know? 

Mr. Bison. It was made a part of the record, Senator, not with 
respect to S. 11, but with respect to the merger bill. It was made 
a part of that record, but not this record. 

Senator Kerauver. We will make it exhibit 57 to this record. 

(The document referred to was marked “Exhibit No. 57,” and 
may be found in the appendix on p. 1413.) 

Mr. Bison. We have heard a lot of testimony about the problem 
that the manufacturer will have in reducing his price to a preferred 
customer and not to others, with respect to whether that action will 
result in substantial injury to competition, and what difficulties he 
will have in predetermining that. 

I would like to say this: That in the rough and tumble competi- 
tive situation, where salesmen are selling merchandise in competition 
with other companies, there is not going to be much talk about these 
fine legal niceties that you have heard about in this committee. It 
is going to be a question of obtaining a customer, one way or an- 
other. And he is not going to worry whether he is meeting a legal 
price or whether he undercuts a price, or whether it is spor adic or 
an irregular practice, or whether it is defensive action. These con- 
siderations are going to be pretty well washed away in the rough 


and tumble competitive situation. 
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The limitations that we are talking about with ‘respect to good 
faith are going to be eroded away as time goes on, so that finally you 
are going to find this good-faith defense a greater loophole. 

We talk about a manufacturer having difficulty in deciding whether 
he is going to injure competition substantially. If S. 11 is not passed 
he is going to have a problem as to what is “good faith.” He is going 
to have a very difficult problem on what is good faith, if he is con- 
cerned with it at all—and as I said before, the salesmen are not law- 
yers and will not be concerned with these legal niceties. But possibly 
the legal departments of these companies will be. 

Now, I submit to you that the question of what is good faith and 
what is not good faith in a certain situation is not clearly defined. 
There are a least six issues that have not been determined. 

First is this issue: Can you meet an illegal price? 

The second issue is: Must you only meet the price, or can you under- 
cut it? 

The third issue is: Can you do it sporadically, or can you do it as 
a regular practice ? 

The fourth issue is: Must you act to retain a customer, or can you 
act to obtain a new customer ? 

The fifth issue is: Does the competitor have to initiate the lower 
offer? Suppose the favored buyer has, by some means or another ini- 
tiated the lower offer himself. 

The sixth issue is: Must the lower offer be for the same quantity ? 
Does it mean, in effect, meeting an equally low price for a given quan- 
tity? In other words, if you are meeting competition in good faith, 
do you have to meet the offer for that same quantity ? 

Now, may I say, the majority of the Attorney General’s committee 
felt that the law today, that is, the Robinson-Patman Act would allow 
a competitor to meet an illegal price, would allow him to undercut 
that price, would allow him to do that as a regular practice, would 
allow him to discriminate not only to retain a customer but to gain 
a new one. and would allow him to do that even though the competitor 
himself initiated the lower offer, and so on. 

So, there is a great amount of dispute as to what is good faith. I 
bring that out to show that you have a problem even if you do not 
pass S. 11. 

sut I want to mention again that that problem is for lawyers. 
And lawyers, of course, will debate this over and over again. But 
these principles are not going to be adhered to in the rough and tum- 
ble competitive market. Salesmen are not going to be concerned by 
the Standard Detroit case; they have never read it, and they do not 
intend to read it. They are going to act in the best way they can. 
And they are being told, “You can meet competition, you can dis- 
criminate.” That is el! they know, they can meet competition and 
discriminate. That is all they need. 

This is going to result in a breakdown of the enforcement of this 
law, and that is the reason I say this committee now has before it, not 
just a technical issue of meeting competition. And if this act is not 
strengthened, we will find in time—I do not know how long—that 
there will be no law in effect at all. 

That concludes my statement, Senator. 
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Senator Kerauver. I think you made your points very clear, Mr. 
Bison, and you have given us viewpoints and information that will 
be very helpful. 

I have just 1 or 2 questions, and then I will pass on to our counsel. 

Were you here when Mr. Cassedy presented his statement? He 

said he was for S. 11 as it was, but he did have a suggested amend- 
ment in the event S. 11 was not accepted. 

Mr. Bison. I was, Senator. 

Senator Kerauver. Are you in a position to give us an opinion 
about his amendment ? 

Mr. Bison. Well, Senator, I can only speak for the National Asso- 
ciation of Retail Grocers and their position is in support of S. 11. 
They have not considered this other bill that Mr. Cassedy introduced, 
so I have no comment on that at all. 

Senator Krerauver. As the associate counsel for the National Asso- 
ciation of Retail Grocers, would you study the effect of Mr. Cassedy’s 
proposal and give us a memorandum of your opinion? 

Mr. Bison. 1 would be happy to, sir. 

Senator Keravuver. It would, as I understood it, continue to allow 
discriminations in good faith at the first level where made to meet 
equally low prices in good faith, provided they did not adversely 
affect competition at lower levels. 

It is very complicated, and we would appreciate your giving us 
your thoughts about it. 

Mr. Bison. I would be happy to do that, Senator. 

Senator Kerauver. Mr. Rogers, while you are here, I wish that 
you would also consider, with your legal staff, the effect of Mr. Cas- 
sedy’s proposal. 

Mr. Rocers. Fine, sir. 

Senator Kerauver. On behalf of the National Association of Food 
Brokers. 

Mr. Dixon, do you have some questions ? 

Mr. Dixon. Mr. Chairman, I think Mr. Bison’s statement has been 
very clear, and I do not know of anything that I would like to ask 
him about. 

Senator Kerrauver. You have heard the colloquy, Mr. Bolton- 
Smith. Do you have any questions? 

Mr. Bo.tron-SMiru. Yes, Mr. Chairman, thank you. 

Do you or your association have a position with respect to S. 1211, 
also before this committee ? 

Mr. Bison. Mr. Smith, we have not considered—that is the Cape- 
hart bill, is it? 

Mr. Botron-Smiru. That is right, sir. 

Mr. Bison. We have not considered the Capehart bill. But our 
policy on §. 11 is so inconsistent with the Capehart bill that I can 
assure you we would oppose it. 

Mr. Bouron-Smrrn. In effect, would the Capehart bill, if you know, 
codify the Supreme Court decision in the Standard case ? 

Mr. Bison. It would do far more than that, Mr. Bolton-Smith, it 
would make the loophole worse than it is now—if that is possible. 
The bill would go in the exact opposite direction to what S. 11 would 
do. It would be better to have no bill at all than to have the Capehart 


bill. 
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Mr. Bouron-Sarru. In a discussion with Senator Wiley, there was 
mention of the supplier, the wholesaler, and the retailer. Is it your 
testimony that the supplier is primarily in interstate commerce among 
the States? 

Mr. Bison. That is right. 

Mr. Botron-Smitu. And that the wholesaler of food is primarily in 
intrastate commerce inside of one State ? 

Mr. Bison. Well, now, that is a difficult question, Mr. Bolton-Smith. 
You see, there are different types of wholesaling in the food industry 
today. There is the belehendand wholesaler, he may have one ware- 
house, and he may be distributing to retailers in one State. There are 
other means of supplying merchandise to retailers such as the retailer- 
owned cooperative. An example here is D. G. S., where the retailers 
themselves own the warehouse. 

Then there is also the voluntary group, where the wholesalers 
throughout the Nation are franchised by headquarters, and the retailers 
buy through these different wholesalers. So it is very difficult to say. 

Mr. Botron-Smiru. Do you have any statistics as to the percentage 
of the usual type wholesaler who is in interstate commerce ? 

Mr. Bison. I do not have any, no; but it is possible we could obtain 
some. 

Mr. Bouton-Smiru. If you could, I think it would be helpful. 

How about the retailer of foods—is it your testimony that he is 
primarily in intrastate commerce only ? 

Mr. Bison. Well, the retailer, if he operates in one State only, I 
think would be in intrastate commerce. Now, there may be some 
argument that because he obtains his goods through the stream of com- 
merce, he might be in interstate commerce. I do not know whether 
that is 

Mr. Borron-Smirn. That is the legal question affecting interstate 
commerce, isn’t it? 

Mr. Bison. Yes. 

Mr. Borton-Somiru. This bill is in terms of “engaged in interstate 
commerce.” 

Mr. Bison. For the purposes of the act we are talking about, the 
retailer would not be in interstate commerce unless he operated stores 
in two or more States. 

Mr. Bouron-Smiru. Is it a fair summary of your testimony that the 
chainstore movement is part of the merger movement and that many 
chain stores resulted from mergers ? 

Mr. Bison. Well, let me answer 

Mr. Bouron-Smiru. If not, would you give us a summary 

Mr. Bison. I do not think the chainstore movement is part of the 
merger movement. 

Mr. Bo.ton-Smirn. Are there any chain food stores which resulted 
from mergers ? 

Mr. Bison. Yes; there are. However, there are chain stores which 
did not result from mergers, too, so I cannot really tell you definitely 
whether that is so or not. : 

Mr. Bouron-Smrru. Is the weakness of small grocers an important 
reason causing mergers? 

Mr. Bison. No, it is not the weakness of the small grocers, it is the 
desire of the medium-size chains to increase their buying power so 
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that they can compete with their larger competitors in gaining buying 
power to coerce a competitive advantage from suppliers. 

You see, the means that has to be used in getting a discrimination, 
is buying power. If you do not have that, you do not have any way 
to obtain it. 

Mr. Bottron-Smirn. If the independent grocers were strong enough, 
they would be less likely to give in to a suggested merger to include 
themselves, isn’t that right? 

Mr. Bison. Well, one of the reasons—if the independent grocers 
have a fair chance, an equal opportunity, to compete with their larger 
competitors based on efficiency, I am sure that there would not be as 
many mergers as we have today. Because the wide-awake independent 
operator can compete very successfully with a chain, a large chain 
particularly, and do a very good job. 

NARGUS has many members that do that. The independent does 
not need any special privilege or any protection; all he needs is an 
equal opportunity based on efficiency. 

If the contest is based on efficiency, he will be able to hold his own. 
But if it is going to be based on the abuse of buying power, why, he 
is licked before he even starts. He has no hope. 

Mr. Botton-Smitu. Is the quantity discount legal now ? 

Mr. Bison. Yes. 

Mr. Bourton-SmitH. Would it be under S. 11? 

Mr. Bison. Yes. 

Mr. Botton-SmirH. Do you think the size of a seller is an im- 
portant factor in determining whether his discrimination might sub- 
stantially lessen the competition ? 

Mr. Bison. Very, very much so. That would be one of the essential 
factors in determining whether the injury provided for in the act 
was present or was not present. 

Mr. Bouron-Smiru. The size of the discrimination would also be 
a factor ? 

Mr. Bison. Size of discrimination, how long it went on, I mean, 
whether it was just sporadic or whether through regular practice. And 
many other factors would have to be considered in order to determine 
whether the injury standard in the act was violated. 

Mr. Bouron-SmirH. You are for S. 11 without any qualifying 
winendments 4 

Mr. Bison. Without any qualifying amendments. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumepris. I think I have asked enough questions this morning. 

Senator Kerauver. If you have any more now, let’s ask them. 

Mr. Cuumpris. I think it was pretty well covered this morning, 
Senator. 

Senator Krrauver. Mr. Dixon, do you have any more questions? 

Mr. Dixon. I think that is all, sir. 

Senator Kerauver. Mr. Bison, one of the points made against the 
bill by a number of witnesses is that it would bring about a great 
deal of confusion, that a seller would be confused about what price 
he could sell at and a buyer would be confused at what price he 
could buy at—all this, that, and the other. 

You have had a lot of experience in the food business. What do 
you think about that ? 
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Mr. Bison. Senator, I do not think there will be any confusion if 
you stop chiselers from undermining the ethical sté undards of the 
market. The confusion is the result of these coercive practices. 
Ninety-nine percent of the members of any industry are fairminded, 
and they do not want to injure any of their customers or favor one 
over another. After all, their customers are important to them. 

But you will get, every once in a while, a bad apple, and if he 
happens to have many stores, and is unscrupulous, he can create more 
chaotic uncertainty than all the laws that we have on the books tod: ay. 
It is such people who do not want to compete on the basis of efficiency. 

Now, if you allow such people to dominate a market, then everyone 
has to descend to their level. You cannot be an honest businessman 
in a market that is dominated by chiselers. You cannot treat your 
customers fairly if your competitors are treating their customers 
unfairly. 

Senator Keravver. Your feeling is that if you give the seller a 
right to make a legal answer to the . fellow who wants to discriminate, 
which you feel S. 11 would do, there would be less uncertainty and 
less confusion than there is at the present time ? 

Mr. Bison. That is right, Senator. 

Suppliers do not want to give discriminations which hurt their 
customers; no manufacturer wants to hurt his customers. Give sup- 

liers something to use against coercive buyers. The way to do that 
is to give them the protection of the law, so they can say to the buyer, 
“You are asking me to violate the law.” That is very helpful to the 
man who wants to resist these preferential demands. 

And these discriminations in the food industry do not arise on the 
initiative of the supplier, they arise on the initiative of the demand- 
ing coercive buyers. And the supplier feels the same way that we 
do. He believes the way to do business is to treat all customers fairly. 
But if you are a manufacturer and a coercive buyer takes 20 percent 
of your output and he threatens to throw your ‘products out of his 
store, and he is asking for a discrimination which is legal, what are 
you going to do, how are you going to face that coercive demand ? 

You see, the shoe is on the other foot now. The supplier may be 
destroyed, he may be out of business, if he does not grant the discrim- 
inatory allowance that a coercive buyer demands. He faces extinc- 
tion. 

Senator Krrauver. Another argument made against this bill is that 
it would tend to force price rigidity. Let me amplify the argument 
a little bit. 

A seller would not have any alternative but to have the same price, 
he would be afraid he would get into trouble. The manufacturer and 
wholesaler and distributor, feeling they might be substantially lessen- 
ing competition, would bring about price rigidity all around. That 
is the way the argument goes. 

Mr. Bison. Senator, it is obvious that it would not bring about price 
rigidity if you grant to customers equal opportunity to all price cuts. 
The way to prevent price 1 rigidity is to grant price cuts to all customers 
who are in substantial competition with each other. 

In that way, if the customers have to compete with each other on 
the basis of fairness and equity, one of them may reduce his shelf 
price because of this lower price the manufacturer gave him. He will 
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reflect it in shelf price. Now, if he does, his competitors will have to 
do the same thing. 

Well, let’s turn it around now, let’s say the manufacturer only gives 
the price cut to one buyer and he does not give it to others. Under 
the economic law, why would the buyer who ¢ gets the lower price have 
to reduce his shelf price? He may do it, but ‘there would be no neces- 
sity to do it because that is an advantage he has that his competitors 
do not have. 

Let me point out that in the report of the Attorney General’s com- 
mittee to study the antitrust law, there was a comment here made _ by 
Professor Kahn, page 186. He was, of course, taking a minority view 
in contrast to the majority views of the committee, “holding that the 
good faith defense should remain a complete defense. I do not think 
this has been br ought out in these hearings before. And I point it 
out because so much attention is being given to the lower price to the 
favored customer and very little attention to the higher price that 
the majority of the buyers receive. And that, to me, is unfortunate. 
But here is what Professor Kahn said at this point : 

But if the lower price is a response to competition, the higher price reflects 
weaker competition, or, as the economist uses the term, some degree of monopoly 
power. The committee fears that a company, denied the right to discriminate, 
may sell only at the higher price. It is equally possible it may be forced to offer 
the lower price to all its customers, instead of just to some of them. The selective 
price concession, offered to some buyers only, is at best a limited form of price 
competition, and not necessarily the best kind attainable. 

Now, the point that he makes there is that when a manufacturer is 
able to reduce his price for one customer and not for competing cus- 
tomers that he has, he may have some degree of monopoly power. 
Because if he did not, he might very well ‘have to reduce it for all, 
since no customer would voluntarily deal with a manufacturer who 
discriminates against him. 

If you were a retailer and were paying more for a product from a 

manufacturer than your competitor was across the street, you would 
not willingly deal w ith that supplier, and you would try, if you could, 
that is, if he did not have some type of monopoly power, to deal w ith 

somebody else. 

When a manufacturer can reduce his price for just one customer 
and not all the others, that may be evidence that he has some degree 
of monopoly power. 

Now, monopoly power can be exercised to hold prices up and en- 
hance price rigidity. So, Senator, what I am saying is that if S. 11 
were passed you would not have price rigidity; you would have price 
competition. 

Senator Keravuver. In the Nation today we have what we call the 
merger movement—people consolidating and merging, and so forth. 
You have a filed statement here about the merger movement. 

In the food industry, do you think that the present situation of 
allowing a large purchaser to receive an unlawful price discrimina- 
tion, which he either may pocket or put into his assets in order to 
grow bigger or which he may use wholly or partially to lower prices 
which may adversely affect his competitors, which way would it en- 
hance the merger movement, to leave the law as it is or to pass S. 11? 

Mr. Bison. If you want to enhance the merger movement—— 
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Senator Kreravver. That is, which way would it increase the merger 
movement, or decrease it ¢ 

Mr. Bison. If you want to increase the number of mergers, leave 
the law just as it is and do not pass S. 11. You might help it along 
if you pass the Capehart bill. If you want to increase mergers, pass 
the Capehart bill. 

Now, do not misunderstand me, I am not saying that the way to 
stop mergers is just to pass S. 11. There are a lot of contributing 
factors. 

For instance, to mention one, Senator, some tax relief has to be given 
to small business, and it ought to be done this year. Now, that is a 
very important factor in understanding the merger movement. There 
are a lot of factors involved, but one of the factors is discrimination. 
Because, in order to receive a discrimination, in order to secure it 
from a supplier or manufacturer, you have to have a club. 

The club is buying power. You increase buying power by mergers. 
So the incentive is to merge. 

Senator Kerauver. The fourth and final argument we hear often is 
that a wholesaler or a retailer who is progressive, has a good market- 
ing system, who buys in larger amounts, has better merchandising 
practices, should not be held back because of some inefficient com- 
Pne Do you feel S. 11 would hold the progressive fellow back 

ecause of inefficient competitors ? 

Mr. Bison. No, Senator. If the efficient operator is able to buy his 
merchandise in a way or in a manner that saves the supplier money, 
then that supplier is permitted, under the Robinson-Patman Act to- 
day, to pass that savings on to that efficient buyer. And food dealers 
would be the most vigorous opponent of any law which would penalize 
efficiency because, Senator, the only weapon the independent operator 
has today is his ability to be more efficient than the very large chain 
operator. That is the only weapon he has. 

That weapon is now being dulled and blunted because of these 
coercive practices. If you pies the importance of efficiency for the 
independent operator, then you really hurt the independent. So you 
will find small business and medium-size business defending to the 
last the right of anyone who is able to operate more efficiently to be 
able to sell more cheaply. That is the only way he can take the cus- 
tomers away from the big, inefficient operator. 

And I think it is agreed by everyone that bigness is not the test of 
efficiency. A company is not efficient because it is big. Many inde- 
pendents are able to outsell the large chains because they are able to 
be more efficient. They are more readily adapted to market situ- 
ations. 

Senator Keravver. In that connection I have heard it said, al- 
though I do not know anyone who testified here about it particularly, 
that consumers ought to be able to buy their groceries from the larger 
food markets or the larger chains where they can get a lower price, 
that that is a privilege that they ought to have. Is there anything in 
this bill that would prevent them from doing so, or na prevent 
the chains from being able to buy at a lower price, or to sell at a lower 
price? 

Mr. Bison. There would be nothing at all, Senator. And I think, 
in fact, you would have more lower prices if you would pass S. 11 be- 
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cause, as I pointed out, when a price cut is passed down the line, one 
buyer is bound to reduce his shelf price, and when he does that, his 
competitor will meet it. 

Now, I would like to point out again, and I state this with all 
sincerity, the large chains have as much interest in this bill as anyone, 
because what this bill prevents is abusive practices, practices which 
no one in this industry, Senator, condones. You cannot find a person 
in this industry today that thinks discriminations are good. 

I am talking about discriminations which injure competition. 

Senator Kerauver. You mean a large chain ? 

Mr. Bison. Even a large chain. A larger chain would have very 
great interest in this because, as I said Saloots suppose they received 
a 10-percent discount? Well, how do they know a smaller chain isn’t 
getting 15 percent? You see, prices are arrived at secretly. 

What they get, they get by reason of coercive and unscrupulous ef- 
forts. They know their competitor is doing the same thing. As a 
result, they might get 10 percent, the fellow across the street might 
get 15, and the fellow down the way might get 20. 

Well, if everyone does that, Senator, you have a completely chaotic 
situation. Now, who would be benefited by that kind of a situation? 
That is why I say it is not antichain store. 

Senator Krrauver. Your association, Mr. Bison, represents the 
chains as well as the others ? 

Mr. Bison. Well, Senator—we get into a problem of what is a chain. 

Senator Kerauver. Do you represent big food markets? 

Mr. Bison. We represent large food markets, supermarket operat- 
tors. Thatis right, Senator, we do. We represent multiunit operators. 
Some of our members have many stores. 

The association represents all of them, regardless of their size, feel- 
ing that its job is to represent them, not because of their size, but just 
because they are an independent operator. 

Senator Keravver. All right. 

Mr. Bouron-Smirn. Could I ask one question ? 

Senator Wiley is interested, I believe, in a little more consideration 
of the national market. I wonder, sir, if you would give us the benefit 
of your thinking with respect to this situation: 

uppose a Wisconsin canner of peas sells to Chicago and to Port- 
and, Oreg., at the price of X, and sells the same quality and quantity to 
a New York wholesaler at a discount of Y percent from that. Then, 
suppose, second, instead of selling to the New York wholesaler, the 
canner sold to a Cincinnati wholesaler at the same discount. Thirdly, 
does the question of whether the product is nationally advertised or not 
have any effect on whether these wholesalers are in competition ? 

Mr. Bison. Well, whether the product is nationally advertised 
would not be material. Whether the wholesalers are in competition 
depends on whether they are selling their merchandise in the same 
competitive trade area. Whether they are selling a private brand or a 
well-known nationally advertised brand would not be relevant to that 
question. 

If the canner was selling at one price to a Chicago and Portland 
wholesaler and at a lower discriminatory price to a New York whole- 
saler, there would be no discrimination if the Chicago and Portland 
wholesalers, as a unit, were not competing with the New York whole- 
saler. 
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In other words, if the New York wholesaler sold his product in New 
York, the Chicago wholesaler sold his in Illinois, and the Portland 
wholesaler sold his in Oregon, there would not even be a possibility of 
a violation because it is not every price differential that makes a dis- 
crimination. 

An illegal discrimination has to rest on an injury to competition. 
And if there is no competition between customers, it cannot possibly 
be a violation of the law. 

Mr. Borron-Smirn. If the sale were to a Portland, Maine, whole- 
saler, there would be a likelihood of competition with a New York 
wholesaler for the New England market, I suppose ? 

Mr. Bison. Well, that would depend on his area of operation. But 
even there, let’s say that they do compete, that does not establish the 
case yet. Let’s say they do compete, and suppose, for instance, the 
discrimination is sporadic, suppose it just took place one day and was 
just a very minor one, it would be so small that it would not be a viola- 
tion. There would be no public policy involved. Or, let’s assume 
that it is not really so serious that it would have a probable effect of 
substantially injuring competition, then there would be no violation. 

Mr. Bouron-Smirx. You feel, then, that a nationally advertised 
product could be sold by the manufacturer in San Francisco at one 
price and in New York at a lesser price, without violating S. 114% 

Mr. Bison. I do not have any hesitancy at all in saying it. I think 
that is so clear that I do not see how anyone can doubt that at all. I 
do not see how anyone could even challenge that and have any ground 
for doing so. And that has been the law ever since 1936, and I think 
it has been the law since the Clayton Act was first passed. 

Mr. Botron-Smiru. It would continue under S. 11? 

Mr. Bison. It would continue. 

The only purpose of S. 11 is to change the present law. The present 
law allows one to meet competition, irrespective of what the injury 
is to competition. The most important thing you have to do is to 
prevent such injuries. 

The law today does not prevent this. It gives carte blanche power 
to a coercive buyer to get a supplier to grant a discrimination to him, 
which the law not only permits, but encourages. And you can go so 
far as to say that it is a situation where one price discrimination 
justifies another. 

I have never seen any law like that. I do not know of any com- 
parable law. 

Mr. Dixon. Are you through ? 

Mr. Botron-Smirn. Yes. 

Mr. Drxon. Mr. Bison, let me just ask one question of you. 

You use the word “encourage” there, that the present state of the 
law is such that price discriminations are encouraged. Is it your 
opinion that with the passage of S. 11, that the seller not only would 
be discouraged from giving price discriminations but, by law, he would 
be required not to, if they had these deleterious effects ? 

Mr. Bison. That is right. 

Mr. Drxon. In other words, he would be, in effect, by the passage of 
this law, told that when the big coercive buyer put this pressure on him, 
he had a legal responsibility over and above the responsibility of re- 
sisting the pressure; is that correct ? 

Mr. Bison. That is right. 
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In other words, it would discourage the injuries to competition which 
the law was originally set up to prevent. 
Senator Kerauver. We will meet this afternoon at 2: 30 in room 457, 
(Whereupon, at 12:20 p. m., the subcommittee recessed, to recon- 
vene at 2:30 p. m. of the same day, in room 457, Senate Office 
Building.) 
AFTERNOON SESSION 


Senator Keravver. The meeting will come to order. 

As I stated this morning, we had a message from Senator Capehart 
that he would not be here to testify personally, but was sending his 
able assistant, Mr. John Hancock, to present a letter and an amendment 
on behalf of Senator Capehart. 

Mr. Hancock, we are glad to have you with us. 

Will you read the letter ? 


STATEMENT OF JOHN HANCOCK, ADMINISTRATIVE ASSISTANT 
TO SENATOR HOMER CAPEHART OF INDIANA 


Mr. Hancock (reading) : 

DEAR SENATOR: Since it is impossible for me to appear before your committee 
this morning as scheduled, I would like very much to offer in this manner an 
amendment to your bill, S. 11. My amendment would give to those dealing 
in food, drugs, and cosmetics, both wholesale and retail, all of the provisions of 
your bill S. 11; but would excude from the scope of the bill all other business 
interests. 

My amendment is as follows: 

On page 2, line 8, delete the word “Upon” and in lieu thereof insert: 

“With respect to the sale of food, drugs, or cosmetics, as the terms are here- 
after defined, for resale to a consumer or consumers, for use or consumption 
without further manufacture, processing, or alteration, upon”’. 

And add as an additional sentence beginning after “charges.” in line 5, page 3, 
the following: 

“2 (b) (8) As used herein, the terms ‘food’, ‘drugs’, and ‘cosmetics’ shall have 
the meaning given them in section 201 of the act of June 25, 1938, the Federal 
Food, Drug and Cosmetic Act (52 Stat. 1041; 21 U.S. C. 321).” 

I ask that this letter be made a part of the record. 


Senator Kerauver. Thank you very much, Mr. Hancock. 

Do you want to present any explanation of your statement? 

Mr. Hancock. No, sir. 

Senator Krrauver. I asked a few minutes ago if the Senator wanted 
to make any statement or send any memorandum in connection with 
S. 1211. 

Mr. Hancock. That is his bill. No, not at this time. 

Senator Krrauver. He doesn’t wish to send anything. All right. 
Thank you very much. 

Mr. Hancock. Thank you, Senator. 

(Short recess. ) 

Senator Kmrauver. Mr. George Burger. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Burcer. Did I understand that that amendment that was pro- 
posed just now by Senator Capehart would exempt drugs and cos- 
metics / 

Mr. Crumprts. Food, drugs, and cosmetics. 
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Mr. Dixon. It would only apply 

Mr. Burecer. Mr. Chairman, I mean what we are primarily interested 
in is the fact that we discovered recently where a food chain has used 
as a defense some exemption under antitrust laws, as they are now 
operating a meat market. They are up on charges, I believe, by the 
Federal ‘Trade Commission in violation of the law. 

Their defense, now brought in, I believe, by Mr. Howrey’s firm as 
counsel for the food chain—I read in the paper that they are going to 
claim that, in view of the fact they are a meatpacker, besides he andling 
groceries, they would be subject to the regulations of the Department 
of Agriculture. 

Now, if we are going to have exemptions all along the line on anti- 
trust laws for different commodities—we have aeronautics, we have 
railroads in the Reed-Bulwinkle bill, and now you bring in something 
else—the only one that is really going to be affected by “antitrust laws 
is small business. 

So, if the thing is going to be right, the law ought to be the law all 
the way along the line, because when the Good Lord gave the Ten 
Commandments of God, he didn’t make any exemption. “Now here we 
hear of food, cosmetics, if I understand the amendment—— 

Senator Krrauver. Mr. Burger, it is just the other way around. 
Senator Capehart’s proposed amendment would only make S. 11 ap- 
plicable to the sale of food, drugs, or cosmetics. 

Mr. Burcer. Then I will still say it ought to go all along the line. 
If it applies to any of those three, then it goes all along the “line. 

You are going to have witnesses coming here from the Rubber Manu- 
facturers Association. I don’t know whether they have been here or 
not, but they will be here, and they are going to oppose this bill. 

Senator Krravver. They have been here already. 

Mr. Burcer. That industry—I have been ccegnizant of the problem 
for 50 years—is notorious for secret prices, w hich is the ruination not 
only of the retailer but also the producer. If that law is all right, I 
think 

Senator Kerauver. What do you mean by “secret prices” ? 

Mr. Bureer. Prices to a few, and not all the customers. 

Now, I paid close attention ‘to the heari ings of last year and I sum- 
marized in the statement I filed with the committee here at the start of 
these hearings, that, in my observations, apparently the bigger indus- 
tries today have no national sales policy but get the business irrespec- 
tive of who is injured, and I think that this law, if it does what we 
hope it does, will correct this proposal, will cor rect a lot of this dis- 
crimination that is going on. 

Senator Keravuver. We thank you very much for this additional 
statement, Mr. Burger. 

Any questions of Mr. Burger? 

Mr. Drxon. Do you have any opinion on S. 1211? 

Mr. Burcrr. What is that? 

Mr. Drxon. The Capehart bill. 

Mr. Bureerr. I can’t speak for the Federation unless—We polled 
our members on S. 11. Whatever I am saying now just radiates the 
views of the National Federation of Independent Business. It is “A 
my personal view. It is the voice of the members, nationwide, 
support of this legislation. 
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Mr. Dixon. How many members are in your association, Mr. 
Burger ? 
Mr. Bureerr. A little over 100,000, all individual voting members. 
No groups; all individual members. 
Senator Kerauver. Does that include all types of business ? 
Mr. Burcer. All types, both at the production and distribution level. 
Senator Kerauver. Retail, small manufacturers? 
Mr. Burcer. Exactly ; exactly. 
Senator Kerauver. Wholesalers? 
Mr. Burcer. Exactly. A1l types of business, from A to Z. 
| Senator Kerauver. They were polled, weren’t they / 
| Mr. Burcer. Exactly. 

Senator Kerauver. They expressed their views, and they are pre- 
ponderantly for the passage of this bill ? 

Mr. Bureer. The exact result of the poll is in my statement that I 
filed at the opening of the hearing. Mr. Dixon knows that. 

Senator Kerauver. Do you remember offhand what it was ? 

Mr. Burcer. I would say, offhand, better than 70 percent of the 
members who reported in. 

Senator Kerauver. Yours is a true small business association. I 
know Mr. Harder, the president, and many members, and I think it is 
very well run and a representative small business association. 

Mr. Burcer. It has to be or I won’t be around. 

Senator Kerauver. All right. Thank you very much, Mr. Burger. 

For the record, Mr. Dixon and Mr. Layton have called my attention 
to a case decided on March 1, 1957, involving a Robinson-Patman 
| problem in a gasoline war case. It is the case of Victor NV. Alexander 
| v. he Texas Company, decided by the District Court for the Western 

District of Louisiana, and the opinion is by Ben C. Dawkins, Jr., the 
chief judge. 
The opinion itself is very lengthy and will be printed very shortly 
in the Federal Reporter. But I thought that since the case does 
have a bearing on what we have been talking about, Mr. Dixon has 
prepared a brief statement explaining what the case was about. I 
will ask him to tell what the case is about. 

Mr. Drxon. Mr. Chairman, this, I thought, should be brought to 
your attention because it clarifies the area within which S. 11 would 
operate to cut off the good faith defense and the area within which 
it would not so operate. 

As you know now, section 1 (a) defines the substantive offense of 
price discrimination, and in that subsection a price discrimination is 
made unlawful only where there is a reasonable probability it will 
substantially lessen competition, tend to create a monopoly, or injure, 
destroy, or prevent competition. 

As you know, S. 11 would amend section 2 (b) so as to deny good 
faith meeting of competition where two of such competitive effects 
are present. They are, namely, substantially lessening competition 
or a tendency to create a monopoly. 

Such being the case, good faith meeting of competition would 
remain a defense in the third situation, namely, where the showing 
of competitive effect was only injury to competition. 

Despite the fact that S. 11 is intentionally drafted so as to pre- 
serve the defense of good faith meeting of competition where onl 
injury to competition is established, many persons who have testified 
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here have insisted that S. 11 would operate to eliminate good faith 
as a defense in all cases. I believe they felt this was true because they 
said that neither the Commission nor the courts had ever distin- 
guished between injury to competition and either of the other two 
competitive effects, that is, substantially lessening competition and 
tendency to create a monopoly. 

Hence, they said that if any adverse competitive effect was shown, 
S. 11 would come into play and eliminate the good faith defense. 

The case which you have referred to makes the distinction between 
the three types of injury and thus makes it clear that there is this 
area within which good faith would continue to be a defense after 
the passage of S. 11. 

You have referred to and named the case. It is the Alexander v 
The Texas Company case. I would like to read three paragraphs 
from this decision which cover the point I have been making. They 
are as follows: 


That statute prohibits price discrimination— 
that statute, of course, meaning section 2 (a) — 


only where it has produced one or more of the three anticompetitive conse- 
quences it is intended to prevent. The effect of the alleged discrimination must 
be (1) substantially to lessen competition, or (2) tend to create a monopoly, or 
(3) to injure, destroy, or prevent competition among sellers, buyers, or their 
customers. 


There is quoted the Balian Ice Cream Company v. Arden Farms 
Company, 9th Circuit, 1955 Trade Cases and authorities therein 
cited. 


It is perfectly clear that the results of defendant’s alleged price discrimination 
did not fall within the first or second of these categories. This court judicially 
notices, and the record shows, that plaintiff was merely 1 of 19 Texaco dealers 
in the Shreveport-Bossier City area between August 12 and November 18, 1955. 
At that time there also were more than 200 other gasoline service stations, 
handling many competitive brands of petroleum products, in the area. Whatever 
consequences the alleged price discrimination may have had upon plaintiff's 
business would have been almost infinitesimal in their effect upon the overall 
service station business of the area; and any such small-seale discrimination 
could not (1) have substantially lessened competition in interstate commerce or 
(2) have tended to create a monopoly of such commerce in the area, within the 
meaning of the statute. 

It is possible, although not shown by the complaint, that defendant’s alleged 
price discrimination may have come within the third category by injuring, 
destroying, or preventing competition between plaintiff and the 12 dealers who are 
said to have been given cheaper prices. Plaintiff has not alleged that this was so. 


This decision also covers another point which has concerned both 


Senator Dirksen and Senator Wiley, namely, the boundary of a com- 
petitive or trade area. The court has this to say on that point: 


In additon, plaintiff does not attempt to define, as he must, what he contends 
is the so-called Shreveport-Bossier City trade area or to show, as he must, that 
at the time of the “discrimination,” he actually was in competition with any one 
or all of the favored dealers, most of whose businesses were located miles away 
from his station. The mere possibility that there was competition between his 
business and theirs is not enough. Such competition must be clearly shown. 


He cited the Enterprise Industries, Inc. v. The Texas Company 
which was decided January 7, 1957, and also authorities cited there. 

For aught that appears, since his station was located in a residential district 
in Shreveport, it might have served, in its usual business, only a relatively small 
area in its immediate vicinity, without actually being in true competition with 
any of the favored dealers. 





: 
: 


: 





TO AMEND SECTION 2 OF THE CLAYTON ACT 999 


Mr. Chairman, without embracing plea holding in that case I 
thought it was important to point out to you that a court of com- 
petent jurisdiction had as recently as just last month taken into con- 
sideration the three definite different areas wherein you can violate 
section 2 (a) of the Clayton Act as amended by the Robinson-Patman 
Act. 

Senator Kr FAUVER. In that case, the allegation was that the Texas 
Co. had given 3.65 cens a gallon lower price to one favored customer 
and another station brought suit for treble damages. The court 
held that what was shown was not suflicient to show that there was a 
substantial lessening of competition and creation of monopoly and 
that it didn’t come within the third part. 

Mr. Dixon. The injury, destroying or preventing of competition 
because he hadn’t alleged it. 

Senator Krrauver. Because he hadn’t alleged it. 

We will take a short recess. 

(A brief recess was taken. ) 

Senator Krerauver. The committee will come to order. Our next 
witness is a man for whom the chairman has a great deal of respect, 
who advises so many of us on matters with reference to farm legisla- 
- and, small-business legislation, a student with a great deal of F prac- 

ical know ledge of the matters that he talks about. 

po Angus McDonald, the Washington representative of the Na- 
tional Farmers Union. 

First, tell us, Mr. McDonald, how long you have been the Wash- 
ington representative of the National Farmers Union and something 
about your background. 


STATEMENT OF ANGUS McDONALD, WASHINGTON 
REPRESENTATIVE, NATIONAL FARMERS UNION 


Mr. McDonaxp. Mr. Chairman, this is my 10th year with the Na- 
tional Farmers Union. I was employed, as I recall, during the first 
week of February 1948. 1948 sticks in my mind because that was the 
date of the historic Supreme Court cement decision which precipitated 
the attack eventually on the Robinson-Patman Act. 

About my background, to begin with my birth, I was born in Fort 
Smith, Ark. I grew up on an Oklahoma farm, was educated at the 
University of Oklahoma. I was a country schoolteacher at the time 
Mr. Roosevelt came in office, or shortly thereafter, and it so happened 
that one of my professors was called in by Mr. Roosevelt to be a small 
part of the so-called New Deal, and this professor—his name is Dr. 
Warren Thornthwaite, one of the outstanding scientists in the United 
States then and today—employed me as a specialist in the Depart- 
ment of Agriculture in 1935. 

There I remained until 1942 when I embarked on a career of farm- 
ing and writing and various other activities. Later, I conducted a 
farm column for the New Republic magazine for about 3 years, and 
following that, as I said, in 1948 I was employed by the National Farm- 
ers Union, where I have been ever since. 

Senator Keravuver. All right, Mr. McDonald. You have a state- 
ment which will be printed in full as if read, so that you may pro- 
ceed in your own way and tell us about this legislation. 
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Mr. McDonaxp. Mr. Chairman, this statement is by way of a sum- 
mary, particularly the first part which is the background of the neces- 
sity for S. 11, and I believe it would be just as time saving to read, 
at least the first few pages. 

Senator Keravuver. All right. 

Mr. McDonaup. I am appearing here in support of S. 11, which 
would make illegal price Rieuiniactons tending to substantially 
lessen competition or tending to create a monopoly. The bill, how- 
ever, would sanction price discriminations and make good faith a 
complete defense unless the discrimination substantially lessened com- 
petition or tended to create a monopoly. 

I call the attention of the commmittee to the interest of the Farmers 
Union in such legislation which has extended over a period of many 
years. It may be recalled in May 1948, that the United States Su- 
preme Court, in the so-called cement decision, outlawed the basing- 
point price system, when it resulted in a conspiracy and a systematic 
system of price discriminations which suppressed competition. It may 
also be recalled that as a result of this decision the so-called Capehart 
Advisory Council was formed to study the effects of the Supreme 
Court decision and to recommend, if necessary, legislation. 

The National Farmers Union, along with other farm organizations, 
was appointed to serve on the Capehart Advisory Council. ‘This wit- 
ness was designated by our national president to represent our organ- 
ization on the council, and therefore has an intimate and firsthand 
knowledge of what went on during these sessions. I call the com- 
mittee’s attention to testimony of this witness on October 31, 1955, 
which was read into the record of the Select Committee on Small 
Business of the House of Representatives. 

At this hearing, this witness recounted in some detail what went on 
during the meetings of the Capehart Advisory Council. I will not 
burden the record with the repetition of those details. It will suffice 
to say that this witness was convinced that certain representatives of 
big business, represented on that council, were determined not only to 
destroy section 5 of the Federal Trade Commission Act, but section 2 
of the Robinson-Patman Act—I should say the Clayton Act—the 
enforcement of which had resulted in litigation leading to and includ- 
ing the United States Supreme Court decision in the cement case. 

The result of the deliberations of the Capehart Advisory Council 
was several pieces of legislation, including S. 1008, introduced in 
the 81st Congress, and S. 179, which was introduced in the 82d Con- 
gress. Despite the massive power of big business which was brought 
to bear on Congress, neither piece of legislation became law. S. 
1008, after almost 2 years of legislative battle, was vetoed by Presi- 
dent Truman and S. 179, which passed the Senate, died in the House 
Judiciary Committee. Both pieces of legislation would have destroyed 
section 2 of the Robinson-Patman Act by permitting price discrimina- 
tions regardless of their effect on competition and a tendency to create 
monoply. 

Following the abortive efforts of big business groups, an advisory 
council in the Department of Commerce was formed, which purported 
to make a “study” of the antitrust laws. This council was made up, 
for the most part, of representatives of giant manufacturing corpora- 
tions. There was not a single small-business man or single repre- 
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sentative of small business in that group. This-council finally made 
its recommendations on December 15, 1952. The recommendations 
were later revealed to be nothing more or less than a slightly reworded 
article published in July 1951, in the New York Law Review, Effective 
Competition: Hypothesis for Modernizing the Antitrust Laws, by 
Blackwell Smith, an economist well known for his opposition to the 
Robinson-Patman Act. 

The next attempt to destroy or weaken the Robinson-Patman Act 
using the advisory council device, was the report of the Attorney 
General’s committee to study the Robinson-Patman Act, released 
March 1, 1955. This group also recommended a return to a system of 
discriminatory prices and unfair practices, even though they weaken 
or destroy competition. Although the Attorney General’s committee, 
as it was called, insisted that it wanted no conspiracy or coercive prac- 
tices used, it attempted to build a fence around per se practices and 
suggested that, unless conspiracy could be proved, no practice or system 
of practices should be illegalized. 

The committee endorsed the so-called good faith rule, adopted in 
the Standard Oil case, and suggested that this pernicious rule should 
be enacted into legislation. The Standard Oil case concerned the 
practices of Indiana Standard Oil Co. in the Detroit marketing area. 
It appeared that 4 large wholesale and retail gasoline distributors 
were accorded substantial discounts on gasoline, while 352 other retail 
distributors in the area were denied the benefits of the lowered price. 
The result was that the 352 filling station operators found themselves 
in an untenable economic position. The Federal Trade Commission 
investigated the situation and believing that the discriminatory prices 
were a violation of the Robinson-Patman Act, caused the Indiana 
Standard Oil Co. to defend its activities in the circuit court of ap- 
peals. The final result was the famous United States Standard Oil 
decision in 1951. This decision, it is contended, by proponents of this 
bill creates a loophole in the Robinson-Patman Act which makes it 
possible for two or more big businesses to systematically put out of 
business through discriminatory prices, their smaller competitors. 

There is little doubt that if the “good faith” defense is allowed to 
prevail, large corporations may systematically, and at will, pick off 
one by one their smaller competitors. As Senator Long once said dur- 
ing the debate on S. 1008, “big business can always find a dancing 
partner when it wants to go through the motion of meeting compe- 
tition.” 

The test in every competitive situation, it seems to us, if we are to 
have a truly free-enterprise system, is whether or not a practice tends 
to substantially lessen competition. The members of this commitee 
no doubt are familiar with the conditions which existed before the 
passage of the Robinson-Patman Act in 1936. At that time retail 
businesses were being gobbled up by the hundreds and even by the 
thousands, all over the United States, by the big chains which were 
using the device of price discrimination to unfairly put their competi- 
tors out of business. One of these firms, responsible indirectly for 
the passage of the Robinson-Patman Act, was the Great Atlantic & 
Pacific Tea Co. Because it is not known generally to what extent 
farmers have an interest in price discrimination, I call attention to 
a voluminous document, a brief for the United States Department 
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of Justice relating to the famous Atlantic & Pacific case consisting of 
1,105 pages. (United States of America v. The New York Great 
Atlantic & Pacific Tea Company, Inc., et al. Brief for the United 
States. Filed March 2, 1946. 

I might say, Mr. Chairman, that the A. & P. Co. was tried and 
found guilty and paid a fine of $175,000, according to my informa- 
tion. 

I call further attention to part IV of the document, page 216, “Abuse 
of combined vertical and horizontal integration.” Under this heading 
coercing systematic discriminatory buying preferences relating to 
manufactured and processed food products is discussed. Included 
in the discussion is brokerage buying, net buying, and direct buying; 
preferential discounts, rebates, and prices, general advertising allow- 
ances; allowances for pretended services; regulation of manu- 
facturers’ relations with competitors, eliminations of premium deals 
and drop shipments. Produce discounts and differentials, purchases 
on arrival basis, inconsistent role of broker and pure hasing agent, 
demoralization of produce markets, control of growers’ cooperatives 
and contact committees, and organization and control of Cooperative 
Fruit and Vegetable Associations. 

Most of the monopolistic activities of A. & P.—I am well aware, 
Mr. Chairman that this case was a Sherman Act case and was not a 
Clayton Act or Robinson-Patman Act case. I mention it because many 
of the activities as outlined here would have been illegal, were illegal 
under the Clayton Act also, and specifically under sections 2 (a) and 
2 (b) of the Robinson-Patman Act. I refer particularly to the price 
discriminations which are discussed in this brief. 

Most of the monopolistic activities of A. & P. as outlined in the 
Government brief related to unfair and monopolistic practices in 
regard to the retail distribution of food. Of particular interest to the 
Farmers Union is the activities of the A. & P. system which related 
to prices paid to farmers. ‘To implement its buying activities in farm 
products, A. & P. organized a subsidiary buying company, the At- 
lantic Commission Co. i in 1926. Activities of this subsidiary of A. & P. 
included various monopolistic devices. ACCO used its tremendous 
buying power in the market place and its relationship with other 
buyers to depress and control prices of farm commodities. ACCO 
designed a framework of its buying operations to the detriment of 
the producers. 

For example, in 1940 it shifted its buying sources from quantity 
discounts and net purchases into a cash differential system under 
which it filled most of A. & P.’s needs by outright purchases for prices 
lower than were paid on the market. When market or crop conditions 
were not favorable for such methods, ACCO used terms of purchase 
which purported to fix prices by agreement upon arrival at destination 
but which actually permitted ACCO to name the price after the 
produce had arrived. 

ACCO went two steps further in its control of the market and its 
buying operations. It seized control of terminal markets and com- 
peting terminal market operations in the first step, and in the second 
it acted to demoralize produce markets and seize control of growers’ 
cooperatives and other producer associations. ACCO was ‘able to 
require cooperation from other sellers in these illegal activities be- 





TO AMEND SECTION 2 OF THE CLAYTON ACT 1003 


cause of its huge buying power and also because its integration with 
A. & P. created a constant threat of demoralization of produce price 
levels in many key terminal markets. Such demoralization of prices 
could be easily brought about by manipulation of prices in the A. & P. 
retail stores. 

ACCO’s more amiable methods of securing and maintaining mo- 
nopolistic control of the market ranged from money payments to its 
competitors and grower and shipper cooperatives and simple flat- 
tery. The genet ral manager of ACCO actually porate coopera- 
tive managers to permit “him to buy according to A. & P.’s defer- 
ential and quality preference schemes. After the ACC 0 executives 
had wormed their way into the farmers marketing systems, they 

carried their program one stage further by sponsoring, creating, and 

eaeeatinne committees which would create a climate favorable to 
ACCO—A. & P. preferences on a base wider than a single coopera- 
tive. This included individuals and committees which could gail 
knowledge of crop prospects and developments to plan A. & P.’s 
promotional sales when the supphes were high and the producers’ 
pric es low. 

The final steps in A. & P.’s purchasing system which effectively 
stified competitive prices of farm p roducts in Sonat areas was the 
ACCO controlled C coperative Fruit and Vegetable Association. 
This nationwide super “cooperative” served as a coordinating factor 
for all of ACCO’s produce schemes. It included all of the lesser 
cooperatives ACCO already controlled, all producers and shipping 
associations with which ACCO did business, and furnished a clear- 
inghouse for all ACCO contact committees, and coordinated a full 
annual program of low price produce promotions in A. & P. stores. 
This super “cooperative” kept the great A. & P. structure of con- 
trolled cooperatives and contact committees and ensured the wider 
assortment of its produce and quality preference in markets all over 
the country. 

Activities of ACCO indirectly wiped out thousands of farmers be- 
cause it directly and indirectly forced them to sell their products at 
bankrupt prices. Resentment of farmers against the buying activi- 
ties of ACCO were widespread. The following i is a typical expres- 
sion from a country paper in regard to potato prices: 


I have observed as has everyone else in these parts, and am still observing 
what amounts to the virtual stealing of the potato crop again this year by the 
mig monopolies. * * *with 70 percent of a normal crop. * * * potatoes are 
selling at ruinous prices and the crop is being taken away from the growers 
without any profit to them for their time, labor, land, and trouble. It’s nothing 
short of a crime and in my opinion the criminals should be brought to justice. 
3ut how? 

Now, who are dictators in the potato market? So far as this section goes, 
this newspaper has pointed out time and time again, that the Atlantic Commis- 
sion Co., purchasing agent for the Great Atlantic & Pacific Tea Co., dominates 
the market and fixes prices at anything it feels like paying. * * * I'll cite an 
incident: A. E. Mercker in Washington, N. C. * * * suggested that dealers 
sell the trade at $1.55 a bag. The dealers started out with this suggested sales 
price. But lo and behold, the high moguls felt like bringing the prices down 
even lower, they must have been afraid the man who grew the potatoes was 
going to get 5 or 10 cents a bag from them. The Atlantic Commission Co. began 
selling potatoes for $1.45 a bag to the trade; putting the other dealers on the 
spot where they had to come down to the $1.45, or be left with their potatoes 
on their hands. Result: 10 cents a bag less for the grower. 
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Result: what few buyers who were in the section trying to buy from inde- 
pendent dealers found they could do better if they remained at home and bought 


referred to on p. 5 of this statement. ) 


Such ruthless methods employed by A. & P. brought about its com- 
plete control of the potato market. It drove out independent buyers, 
and forced them to sell cheaper than they could buy at the scene of 
digging. The A. & P. purchasing agency manipulated the market 
in such a way that farmers were forced to sell their potatoes at less 
than cost of production and in effect give them to the richest chain 
of grocery stores in the country. The ACCO controlled super co- 
operative, Cooperative Fruit and Vegetable Association, completed 
ACCO’s structure of control of produce markets. Activities of the 
association included organizations setting up organizations and com- 
mittees which ostensibly acted in behalf of growers and shippers, 
but which actually worked exclusively for the benefit of A. & P. 
committees and groups were set up all over the country. They in- 
cluded shippers and dealers and growers of lettuce, apples, and other 
fruits and vegetables. 

In all of the relations of these Charlie McCarthy groups with grow- 
ers and shippers, the A. & P. policymakers exuded warm statements 
concerning the welfare of farmers and the consumer public. Ac- 
cording to the Department of Justice brief— 
these statements were hypocritical. * * * the pulses were quickened by schemes 
which A. & P. could carry out alone. 

Using such methods in a number of instances, ACCO gained con- 
trol of the cooperative merely by cultivating the active sympathy 
of its manager, oy joining with him in some special restraint of trade, 
by providing the cooperative with a sales manager, or by pretending 
to assist the cooperative. 

All such acts, of course, were entirely for the ultimate benefit of 
A.& P. Anexample of the way the ACCO representatives worked is 
found on page 573 in the Department of Justice brief. At a meeting 
in Norfolk, Va., 3 ACCO representatives sat with the 6 committee 
members and made suggestions continuously as to what should be 
discussed, what position should be taken, and so forth. The ACCO 
manager’s most trusted lieutenant briefed the chairman of the meet- 
ing before he stepped out on the platform and “brought him back 
into line when he seemed to depart from their advanced plans.” 

According to the Department of Justice, all of the A. & P. activi- 
ties in violation of the antitrust laws may be summarized in this way: 
The A. & P. group used massed purchasing and selling power in such 
a way as to prevent competition from others in the food industry in 
the United States, completely integrated horizontally and vertically 
imposed unreasonable restraints on competition at all levels of the 
food industry, from farm to table. 

These facts substantiate other investigations which prove that prior 
to the passage of the Robinson-Patman Act of 1936 a favored medium 
for creating a discriminatory price was the giving of brokerage pay- 
ments to large buyers. These direct subsidies received by large buyers 
reached huge proportions which in 1 year a single chain collected 
$2,500,000. Both Senate and House committee reports on the Robin- 
son-Patman bill pointed out that 
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among the prevalent modes of discrimination at which this bill is directed, 
is the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payment to an employee, agent, or 
corporate subsidiary whom they set up in the guise of a broker. * * * 


Of interest to Farmers Union is a recent petition by Armour, Swift, 
and Cudahy, 3 of the largest meatpackers, to set aside the so-called 
decree, the Packers’ Decree of 1920, which prevented them from 
complete domination of the livestock and meat industry from farmer 
to consumer. 

We are aware that this consent decree and that part of my testimony 
which we will now relate, has only an indirect relationship to S. 11. 
However, we make the point that if the practice of country buying, 
together with complete integration of the livestock industry from 
producer to consumer is allowed to go unchecked, the great retail and 
wholesale food outlets of the country will be provided the greatest 
incentive to discriminate in price and to create a monopoly, 

This consent decree, which has been fought all the way up to the 
Supreme Court on three different occasions by the meatpackers, was 
an attempt to break the stranglehold of the large meat packers on 
livestock markets throughout the United States and to prevent them 
from completely taking over the distribution and sale of not only 
meat, but its byproducts and dairy and general lines cf groceries. 
The unscrupulous, greedy, and dictatorial methods used by the meat- 
packers are outlined at length in a brief submitted by the National 
Grange, Farmers Educational and Cooperative Union of America, 

That is the equivalent of the Farmers Union. That is, the Farmers 
Educational and Cooperative Union of America is the longer name for 
the Farmers Union. 

And the American Farm Congress on the 10th day of April 1926, 
to the Supreme Court of the District of Columbia. 

The situation set forth in this brief follows, and, I might say, Mr. 
Chairman, I don’t think it is necessary for me to read this very lon 
quotation which is taken from the language set forth in this brief 
hold in my hand here, submitted by the Farmers Union and other 
groups. 

Senator Kerauver. That will all be made a part of the record. 

(The unread portion of Mr. McDonald’s statement is as follows :) 

* * * in these yards Armour & Co, refuse to permit any competition, or other 
buyers, and also refuse to permit the representatives of the Government to be 
present to regulate, or control, the transactions under the Packer and Stockyards 
Act, 1921. In these yards no one is present but the buyer, Armour, who deter- 
mines the weight of the animal, the grade or classification of the animal and 
the price to be paid therefor. Because of the fact that the Packer and Stock- 
yards Act, 1921, according to its own wording, applies only to public stockyards, 
Armour and Swift have, and maintain, their own private yards so as to shut out 
all competition and all governmental regulation and control. In this way, in 
the Mistletoe yards, Armour & Co., which is the largest hog buyer in the world, 
purchase approximately 25 percent of the hogs that are sold in Kansas City. 

It goes without saying that the purchase of this number of hogs in Armour’s 
yards, adjacent to the Government regulated yards, has the inevitable effect of 
depressing prices on the open, competitive market because it withdraws from 
the open, competitive market that extent of buying power. The Armour hog 
buyers on the open market, knowing the number of hogs in the Mistletoe yards, 
can, and do, unduly influence the prices of hogs on the open market, by remain- 
ing off the market until late in the morning, by waiting until other buyers have 
finished buying, and by other expedients. 

This is aptly illustrated, in fact clearly demonstrated, by the fact that, when 
Armour in the past has gone into Cudahy territory, Cudahy has retaliated by 
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becoming an aggressive buyer in the Kansas City open market, which has in- 
variably had the effect of putting up prices on the open market. Rather than 
pay these advanced prices, Armour has withdrawn from the Cudahy territory 
and then prices on the open market have invariably receded. The same thing 
takes place when Armour enters the Swift St. Joe territory. This shows what 
real competition does and these past experiences place the depressing effect of 
private buying upon the open market beyond the pale of speculation, theory 
or assertion * * * (pp. 29-30). These instances also demonstrate that, if this 
off-market buying prevails, there will, necessarily, be a division of territory 
between the big packers, because this private buying inherently means absence 
of competition. In fact there is a division of territory now and always will be 
when private buying is in force. The incidents above referred to, which will be 
clearly proven on hearing, demonstrate that the packers should not be per- 
mitted to control the markets where these intervenors sell their animals and 
that is what led to that part of the consent decree which deals with stockyards. 

Before the purchase of the property and business of Morris & Co. by Armour, 
in 1928, Morris & Co. conducted a large, modern, well-equipped, efficient packing 
plant at Kansas City, buying all of the animals slaughtered in said plant on 
the open competitive market. After the purchase of the Morris property and 
business by Armour, this Morris packing plant was shut down, even though it was 
modern, economical, and well equipped, and the Fowler packing plant, which 
was old, dilapidated, and inefficient, was kept in operation, solely because of the 
tremendous, undue, and improper advantage which Armour & Co. has in the 
purchase of live meat animals in the Mistletoe yards. Morris & Co., before the 
sale aforesaid, did no off-market buying, but purchased on the open, competitive 
market all of the animals slaughtered in their Kansas City packing plant, and 
were aggressive buyers at said yards, which aggressiveness and buying power 
has all been removed from the open, competitive yards, which has had the nec- 
essary effect of depressing the prices obtained by these intervenors, and other 
livestock producers, in the open yards. These petitioners charge that the 
shutting down of said Morris plant at Kansas City and the operation of the 
Mistletoe yards by Armour at Kansas City are both in direct violation of the 
terms of the consent decree. 

These petitioners charge that unless the consent decree is reinstated as to 
livestock markets, Armour and Swift will very materially extend the off-market, 
or private, buying described in this paragraph, and this conduct on their part 
will ultimately destroy the open, competitive markets at those points where such 
markets are not now in fact controlled by Armour and Swift. Swift has 
already extended this off-market buying to cattle, and, if unchecked, it is only 
a question of time until this practice of private buying will directly and seriously 
affect the producers of cattle in the Far West and the plains country, where 
they sel! their cattle in ecarload or trainlots on the ranches, because, when this 
operation is extended, it will depress the prices on the open market which will 
necessarily, be reflected in the prices received on the ranges. The importance 
of the Mistletoe yards to Armour is reflected in the growth of the receipts of 
hogs at these yards compared with the receipts of hogs on the open market at the 
Kansas City stock yards. And, with this rapid and consistent growth in this 
method of marketing livestock, if this consent decree is not sustained and en- 
forced, then the plight of the livestock producer, who will be at the absolute 
mercy of the great packer in the sale of his livestock. will be pitiable in the 
extreme. * * * 

These intervenors insist that the growth of the receipts on the Mistletoe 
yards is not due to the feeling on the part of producers of hogs that this off- 
market buying is the best, or most economical, method of marketing livestock 
for the producers. To a very large extent, the producers whose hogs are ulti- 
mately received at the Mistletoe yards are utterly helpless in this matter. The 
persons who ship to the Mistletoe yards are not the producers, but they are 
professional shippers, who are given by Armour the exclusive right to ship to 
the Mistletoe yards from a designated territory. These favored shippers pro- 
ceed to drive out all competing shippers in that territory by offering, for the 
time being, advanced prices for the hogs of the producers. After competing 
shippers are driven out of business, the Armour shipper then offers to the small 
producers of hogs what prices he desires and they must sell to him, and for 
the reason that there is a large difference in the freight rates between shipments 
by carload lots and by less-than-carload lots. Because of this difference in 
freight rates, the Armour shippers are enabled to force the small producers 
to sell to them and still drive out any competing shippers. 
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These petitioners allege, that there is directly involved in the offmarket, 
or private buying by the large packers, as above described, the fate of the open, 
competitive livestock markets of this country. If something is not done to 
prevent the growth and extension of such practices, as above described, by 
the large packers, then all of the public, open, competitive markets, not directly 
controlled by these large packers, will be destroyed. It is a grave injustive 
to these petitioners that these large, powerful packers should be permitted 
to agree, as they did in this consent decree, that they would take their hands 
off the markets where these intervenors and other producers sell their animals, 
when because of such agreement the Packers and Stockyards Act, 1921, was 
passed to regulate, govern, and control the public markets, and at the same time 
the big packers should be enabled to maintain their own yards, where there 
is no governmental regulation and control, no competition, and where the large 
packers are enabled to withdraw their support from the open, public markets, 
depressing the market to that extent, and then buy their own requirements on 
their own terms, fixing the weight and grade of the animals and the price to 
be paid therefor. If this is to become the fixed and general method of marketing 
live meat animals in this country, then the livestock industry is doomed to 
destruction * * * (pp. 21, 32, 34, and 35). 

Mr. McDona.p. I might add that the contentions in this brief were 
upheld by the courts and in subsequent proceedings, although the 
packers tried repeatedly in 1925, November 5—Armour & Co, attacked 
the consent decree, and on April 23, 1925, Swift and Armour attacked 
the decree in the courts, and in 1928 Justice Brandeis of the United 
States Supreme Court upheld the decree, and subsequent court actions, 
including the United States District Court of Appeals and the Su- 
preme Court on May 2, 1932, upheld the decree, and in subsequent 
years thereafter. 

Suffice to say that the decree still prevails. However, on Novem- 
ber 30, 1956, Cudahy filed a petition to release from the restraints 
of paragraphs 3 of the decree through 8. Armour & Co. also joined, 
asking to be released from the third, fourth, sixth, and eighth para- 
graphs of the decree. 

The point in reciting this documentation is that the big packers 
are determined not only to deprive the farmer of competition in the 
market place through practice of country buying and other devices 
but they are determined to go into the grocery business, into the 
wholesale grocery business, retail grocery business, and into general 
lines of groceries, not only livestock products and their byproducts. 

I will add that if this decree should be set aside and if this bill is 
not passed, that it would be only a few years until the food industry 
will be ae integrated from consumer to producer and the 
situation which obtains now in regard to automobiles, in regard to 
steel, aluminum, and other industries, will also obtain in the food 
industry. 

Picking up on page 16 of my statement, I call attention to hear- 
ings before this subcommittee conducted by Senator O’Mahoney. 
That is last fall. 

Hearings before that committee indicate that buying practices, in- 
stigated by chain stores and others by vertical integration such as 
cattle feeding and packing, are designed to destroy the free market 
in the sale of livestock. Country buying, in particular, at the pres- 
ent time, is being used to manipulate the market and establish low 
prices for cattle. Witnesses in the industry testify that the market 
was being constantly manipulated by the packers and chain stores 
to their detriment. The country buyers go out to the backwoods 
and away from the central markets, because they reflect a true com- 
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er price, and buy cattle in small lots and at isolated points. 
hey also time their buying with the downward swing of cattle 
prices and consequently control cattle prices by depressing cattle 
prices in other areas. 

Chain stores, such as Safeway, which operates its own meat-pack- 
ing and cattle-feeding and distribution centers, systematically get 
out of the market when there is a tendency for the price to rise. 
Safeway buys when cattle are cheap and depresses the market in 
every possible way, because this great chain distributes enormous 

uantities of meat to consumers in a wide area over the United States. 
ts activities are often crucial in determining prices. 

The Robinson-Patman Act has been referred to as the Magna 
Carta of small business. We consider it the Magna Carta of agri- 
culture also. The farmer must have competition in the market place. 
If he has to deal with giant monopolies either in buying or selling, 
he perforce becomes an economic slave. Open conspiracies or con- 
spiracies that can be proved are out of fashion and have been for a 
long time. The most often used device and the most destructive 
device today is price discrimination. That is why we are so in- 
terested in the enforcement of the Robinson-Patman Act and par- 
ticularly in section 2 (a). 

To remedy the defects in the law and its enforcement we urge 
the enactment of S. 11 which would plug up the loophole caused by 
the Standard Oil decision. The court, it seems to us, said the law 
did not mean what it said. As we understand the law and its legis- 
lative history, it was plainly stated that the good faith defense should 
be a part of procedure and not a complete defense. A respondent 
might bring in evidence relating to his good faith in meeting com- 
petition but the final test must be whether or not the respondent’s 
activities might tend or might have tended to substantially weaken 
competition. 

Mr. Chairman, that concludes my statement. 

Senator Keravuver. Thank you very much, Mr. McDonald. This 
is a very splendid analysis of the background leading to the passage 
of the Robinson-Patman Act. We thank you very much for giving 
us this information and your opinion about the bill. 

You feel, Mr. McDonald, that farmers have an interest in the 
passage of this bill, too? 

Mr. McDonatp. Yes, sir; I do. 

As I have indicated in my statement, I think monopoly is indi- 
visible. I don’t think that you can have one end, one segment of pro- 
duction and consumption monopolize, particularly, without affecting 
the other. 

As I have indicated, I think this bill has an indirect relation to 
every farmer who sells anything, because the more economic power, 
the more power to monoplize you put into the hands of the processors 
and distributors and manufacturers, wholesalers and retailers, the 
more you weaken the hand of the farmer, clear on back to the farm 
where he sells his products. 

Senator Krerauver. Mr. Dixon, do you have any questions ? 

Mr. Dixon. Mr. McDonald, the chairman has repeatedly stated at 
these hearings that one of the primary purposes of S. 11 is to help 
deter price discriminations before the result might reach Sherman Act 
proportions. 
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Much of your statement made reference, I believe, to the famous 
A. & P.case. You ably pointed out in your statement that much of that 
case did involve price discriminations or discriminations of various 
natures, 

Do you believe or do you have any opinion. that as of today, if 
cases were brought against the individual price discriminators or 
the granters to A. & P. of these discriminatory prices, as to whether or 
not they might be defended under the good faith holding in the 
Standard Oil case? 

Mr. McDonatp. Yes. I believe they could. 

I think that very few monopolies have reached the proportion where 
there is only one company. As long as you have two companies, these 
two companies could very easily cet together through conspiracy or 
otherwise, through accident, and one could set a lower price and the 
other could say, OW ell, I am meeting his price.” 

Senator Long said big business can always find a dancing partner; 
just two of them. That has been proved over and over in Federal 
Trade Commission cases, as you know. 

Mr. Dixon. Do you have any general evidence among your various 
farm groups as to a brief or an opinion that some of the low prices 
that perhaps might be paid to farmers are coming about by this grant- 
ing of discriminator y prices to some of the favored lar ge buyers ¢ 

Mr. McDonarp. Well, I don’t have any evidence. “There is some 
material in the testimony which Senator O’Mahoney collected last fall 
when he had his hearings, which would indicate that it is very prob- 
able that there are such situations. We in the Farmers Union are 
always locking the door after the horse is stolen, because we don’t 
have the power to investigate and we don’t know what is going on 
until a congressional committee or agency of the executive depart- 
ment, with subpena power, looks into the situation. 

But history would seem to indicate, as from the A. & P. case, the 
basing point cases, and these hundreds of other cases which have 
been brought over the years, that discrimination is rampant at the 
present time. 

I call attention to hearings conducted by Congressman Wright 
Patman last year in regard to discriminations in the baking industry, 
in which local bakers had their prices cut in half and in some in- 
stances the great chain would come into the small, relatively small, 
marketing area and offer the retail distributors bread for nothing, 
and in other instances offer them even cash to take their bread. 

Now, that, of course, was a discrimination, a geographical dis- 
crimination, ’ because throughout the great marketing area of the 
chain, and mergers, of course, have gone ahead farther, probably in 
the last few years in baking than in any other industry, baking and 
dairies, that kind of a situs ition was brought out in the hearings before 
Mr. Patman’s committtee. 

The bakers were here. They testified—I believe under oath—in 
regard to these practices. And yet, some of these individuals who 
were carrying on these discriminations, I am informed by Mr. Mc- 
Intyre, counsel for the House Small Business Committee, and who 
has probably had more experience in such cases than any man in the 
United States—Mr. McIntyre tells me that they intended to plead, 
or the evidence indicated that they would plead, not guilty under 
the good faith defense if charged with a discrimination. 
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Senator Kerauver. You wouldn’t believe they were meeting some 
other price in good faith ? 

Mr. McDonatp. Well, two chains could go into an area and com- 
pletely destroy all competition, using the good faith defense. 

Senator Kerauver. What is the membership of the Farmers Union 
now ¢ 

Mr. McDonap. Well, we have gained a lot of members during the 
Jast 4 years, and there was some discussion among our people to give 
a distinguished service award to Mr. Benson because we have gained 
125,000 new families in the Farmers Union. We felt that the Sec- 
retary of Agriculture’s policies are pushing the farmer into the poor- 
house, and that encouraged farmers to join our organization. 

But, Mr. Chairman, seriously, we have about 350,000 families now, 
I believe. 

Senator Kerauver. About 700,000 people ? 

Mr. McDona.p. I would count probably a million voting members 
in the Farmers Union, counting the wives and the members of the 
family old enough to vote. 

Senator Krerauver. Anything else, Mr. Dixon ? 

Mr. Dixon. That is all I have, Mr. Chairman. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumpnis. I don’t have any questions, Mr. Chairman. 

Senator Kreravuver. Mr. Bolton-Smith ? 

Mr. Borron-Smiru. No. 

Senator Kerauver. We thank you very much, Mr. McDonald. 

‘Tomorrow we meet in room 155 at 10: 00 o’clock. 

We stand in recess until then. 

(Whereupon, at 4: 05 p. m., the subcommittee recessed, to reconvene 
at 10:00 a. m., Wednesday, April 3, 1957, in room 155, Senate Office 
Building. ) 
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WEDNESDAY, APRIL 3, 1957 


Unirep Srates SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNOPpoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
155 Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (presiding), O’Mahoney, and Wiley. 

Also present: Paul Rand Dixon, cocounsel and staff director ; Dr. 
John M. Blair, chief economist; Philip Layton, attorney; Peter N. 
Chumbris, counsel for the minority; Cs arlile Bolton- Smith, counsel 
to Senator Wiley ; Thomas Collins, of the Committee on the Judiciar rs 
Langdon (. West, administrative assistant to Senator Hennings; 
Jerry A. O'Call: aghan, legislative assistant to Senator O’Mahoney. 

Senator Krravver. The committee will come to order. 

We are highly honored this morning to have with us Hon. Wright 
Patman, Member of the House of Representatives from Texas. Mr. 
Patman is the coauthor of the original Robinson-Patman Act. Over 
a period of many, many years in the House of Representatives he has 
stood out as the foremost champion of small business. Congressman 
Patman has over a period of many years championed the rights and 
the place of small business in our economy. He has for many years 
been the chairman of the Small Business Committee of the House of 
Representatives. One of the most pleasant assignments I ever had 
was to serve as a member of the Small Business Committee in the 
House under the chairmanship of Congressman Patman. 

Congressman Patman is the leader and the House sponsor of H. R. 
11, of which S. 11 is the companion bill in the United States Senate. 

As chairman of the Small Business Committee in the last session 
and this session, he has made a great contribution to the passage of 
legislation protecting the rightful interests of the small-business 
people. 

We are highly honored that he came here this morning to testify in 
connection with H. R. 11 and S. 11 and answer questions in connection 
with it. 

Ile is accompanied by Mr. Everett MacIntyre who for 24 years was 
one of the leading staff members of the F ederal Trade Commission. 
I suspect he has had more experience in the enforcement and super- 
vising of the enforcement of the Robinson-Patman Act than any 
person in the entire country. He is prepared to answer any technical 
questions and to give the benefit of many years of experience in con- 
nection with the Clayton Act and the Robinson-Patman Act. Mr. 
MacIntyre is the chief counsel of the Small Business Committee. 
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Also Mr. William Johnson who has had much experience as an 
economist and an attorney with the Federal Trade Commission. He 
is the chief economist of the House Small Business Committee. Mr. 
Drexel A. Sprecher, the assistant counsel, is here to back up these 
eminent men. 

Senator O’Manoney. Mr. Chairman, may I add that Congressman 
Patman is chairman of the Joint Economic Committee, a most 1m- 

ortant committee having to do with the economy of the country. 
Fe has been leading the battle in the spirit of Andrew Jackson against 
bank control of our economy and I wish him luck. His effort to set 
up a special congressional committee was unfortunately impeded in 
the House the other day and I feel that if there is any way that I can 
help, and I am sure others in the Senate feel likewise, in bringin 
about the objective that he wanted, to have an independent study o 
banking not controlled by the bankers, we ought to do it. Perhaps 
the Joint Economic Committee can take up where the House let you 
down. 

Senator Kerauver. I know that Congressman Patman appreciates 
those additional words of encouragement from Senator O’Mahoney. 

Congressman Patman. 


STATEMENT OF HON. WRIGHT PATMAN, CHAIRMAN, HOUSE OF 
REPRESENTATIVES SELECT COMMITTEE ON SMALL BUSINESS, 
ACCOMPANIED BY EVERETT MacINTYRE, COUNSEL, AND WIL- 
LIAM S. JOHNSON, CHIEF ECONOMIST 


Mr. Patrman. Thank you very much, Mr. Chairman. I feel very 
humble in the presence of you two gentlemen. I want to reciprocate 
ar complimentary remarks. I am just telling you the truth Ciacaes 

know what you gentlemen have done over the years to help save 
and protect independent small business against monopoly. 

Senator O’Manonry. We have just been following in your foot- 
steps. 

Mr. Patrman. No. I have been following in yours a lot, particu- 
larly, Senator O’Mahoney, on that TNEC, the hearing which you con- 
ducted so well. We are kind of proud of our Small Business Com- 
mittee, too, when Senator Kefauver was on it. We have had some 
distinguished graduates of that committee. It is a very small com- 
mitte, the smallest committee in the House. 

Let’s see. Leonard Hall—you know who he was, head of the Re- 
ublican National Committee. He used to be on our committee. Mr. 
harlie Halleck who was majority leader when the Republicans were 

in power in the House, and Mr. Howe, Federal judge in Illinois now. 
Mr. Kefauver, Senator from Tennessee, and Mr. Jackson, Senator 
from Washington State, and Senator Mansfield from Montana. 

So, we have good representation here in the Senate from the Small 
Business Committee of the House. It was a great pleasure to work 
with you gentlemen. 

Senator Krerauver. All of us learned a lot on that committee. 

Mr. Parman. I did, too. 

I am highly honored that this distinguished committee should wish 
to hear my views on the subject of this hearing, namely, S. 11, the 
equality of opportunity bill. You have received during the course of 
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your hearings a great deal of testimony. Your witnesses have in- 
cluded the distinguished chairman of the Select Committee on Small 
Business of the United States Senate, who appeared and gave testi- 
mony in support of S. 11. 

Now, this morning on television I heard a remark about the bank- 
ruptcies this year that excited my attention, and I immediately got 
some information concerning which I want to read you. It is really 
alarming and disturbing. 

On January 15, Mr. Covey, the chief of the Division of Bankruptcy 
in the Office of Administrator of Federal Courts testified to the House 
Appropriations Committee about the mounting number of bank- 
ruptcies. 

He reported that in fiscal 1956 there were 62,086 bankruptcies. He 
testified that the Federal courts expect to handle 72,000 bankruptcies 
in fiscal 1957. This will be approximately 10,000 more than last year 
and it will exceed the bankruptcies of the depression year of 1933. 

According to Dun & Bradstreet’s report business failures in calen- 
dar 1956 were 16 percent higher than the previous year. Further- 
more, in the first 12 weeks of this present year the toll has continued 
to increase over corresponding weeks of last year, rising by 13 percent 
for this period. 

S. 11 goes to the very vitals of small business. It involves a direct 
question of whether small business shall continue to exist. I need not 
tell the members of this distinguished committee what the Robinson- 
Patman Act and other Federal legislation against price discrimina- 
tion means to small business. 

Senator Krrauver. Any part of the statement that you don’t read 
will be printed as if read. 

Mr. Parman. Thank you. 

Continuing, it has been hailed as the Magna Carta of small busi- 
ness. Next to the tax law, this act is probably better known by small 
business men over the United States than any other law passed by 
Congress. 

In reading the statement I overlooked the first paragraph in my 
prepared statement and I will go back to it if you don’t mind. 

The pending bills would amend the Robinson-Patman Act to close 
a gaping loophole which the Supreme Court has driven into the act. 
That loophole was created when the Supreme Court decided a case in 
favor of Standard Oil Co. of Indiana. It held that a giant concern, 
such as the Standard Oil Co., is now privileged to discriminate in 
price with the effect of destroying its competitors, destroying its cus- 
tomers, substantially lessening competition and tending to create a 
monopoly so long as the giant concern shows that it has accomplished 
all of those things in “good faith.” Standard Oil Co. of Indiana v. 
FTC, 340 U.S. 281. 

The record is clear on the point that prior to the passage of the 

tobinson-Patman Act, wholesale destruction of small business took 
place during the twenties and early thirties as a result of price dis- 
criminations. When we put that law on the books it resulted in a 
sharp check on that destruction and redirected the course of business 
by giving small business a new lease on life. 

At this point, I would like to read a paragraph from a letter which 
a small-business man in Charlotte, N. C., wrote me under date of 
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March 20, 1957. It is as follows. I hope you notice this, Mr. Chair- 
man. 

From the time of the enactment of the Robinson-Patman Act to the Supreme 
Court decision there had not been any price wars in my area or anywhere in our 
State. Immediately after the above decision major oil companies started 
instigating price wars by setting up a competitive situation and then asking 
their dealers to meet that competition. Any competition that they did not 
create themselves was considered by them as not being legitimate. Statements 
to this effect have been made to me by oil companies and their district managers. 

In the years prior to the passage of the Robinson-Patman Act, small, 
independent businesses disappeared by the tens of thousands. Giant 
corporations led by a few giant chain organizations utilized the de- 
structive monopolistic practice of price discrimination to sw eep away 
sinall businesses. We were rapidly healed for a complete monopoliza- 
tion of the distribution business in this country. 

As is indicated in the letter of the small-business man I have just 
uoted, the Robinson-Patman Act slowed down, if it did not stop that 
disastrous march. I believe it to be no exaggeration to say that with- 

out this law we would very probably have no small businesses left 
in the United States today. 

Now we are faced with a problem of making that law effective again. 
Our problem is to close the loophole | which was made in that law by 
the decision of the Supreme Court in the case of Standard Oil of 
Indiana. S. 11 and H. R. 11 are modest proposals. They would 
operate to make unlawful destructive price discriminations even 
though done in “good faith” where the effect would be to “substantially 
lessen competition and tend to create a monopoly.” 

The issue before you is clear. It is a question of whether we will do 
what representatives of big business are asking us to do, namely, leave 
the law so that they may “continue to discriminate in price with the 
effect of “substantially lessening competition or tending to create a 
monopoly.” That issue is on the table bef oreus. Those of us who are 
supporting S. 11 and H. R. 11 are asking that the law be strengthened 
so that these giant corporations will no Jonger be able to destroy their 
competitors and customers through the practice of price discrimina- 
tion with the effect of substantially lessening competition and tending 
to create a monopoly. 

I have always understood that our national public policy is a policy 
to prevent monopoly and monopolistic practices, whether accomplished 
in good faith, bad faith, or through indifference. If I am correct on 
that point, then S. 11 and H. R. 11 are cles rly in accord with our 
national public policy against monopoly. This pending legislation 
would not provi fo any penalty. It is not an amendment to a criminal 
law; it merely provides a means for stopping practices which in fact 
substantially lessen competition and tend to create a monopoly. 

Therefore, in those few words I have attempted to explain what 
H. R. 11 and §S. 11 are intended to do. From what I have said, you 

‘an see that they are intended to guarantee, for instance, the home- 
town merchant the right to buy his goods, wares, and merch: andise from 
General Motors, General Mills, Genera] Electric, or General Foods, 
under the same terms and conditions that the chainstore across the 
street a pesreniten to buy its goods, wares, and merchandise from the 
same seller 
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The pending bills would make it a violation of law for the seller to 
discriminate against the hometown merchant, whether he is in the 
(lry-goods business, the grocery business, the drug business, the service- 
station business, or any other kind of locally owned business. 

What could be fairer than that? Why should the big concerns con- 
tinue to have the right to discriminate against hometown merchants? 
If something is not done within the next two decades, and discrimina- 
tions are permitted to continue, the giant corporations with assets of 
over $100 million will own all of the manufacturing, processing, and 
distributing business in the United States. 

We all know and we profess to subscribe to the fact that small busi- 
ness is the backbone of our country, and certainly should be encouraged 
to the extent that Congress will not permit the ts concerns to unduly 
and unfairly destroy them. Congress must act to prevent such result. 

Among the big people of America, most of them are big-hearted, 
generous, charitable, and believe in the Golden Rule, and actually 
practice the Golden Rule in their business, but there are some Captain 
Kidds in business and industry—some rackteers—who have no regard 
for the rights of the other man. It is the latter group that we are 
trying to deal with through S. 11 and H. R. 11 to restrain them in 
their greed and selfishness. 

We know that small business and many of the friends of small 
business are asking for relief from destructive price discriminations. 
They have appeared before a number of congressional committees and 
testified in support of legislation such as is proposed by S.11. In some 
of their appearances, they have stated that among the many things 
that small businesses wish from the Congress, and particularly in the 
field of antimonopoly legislation, is legislation to strengthen the law 
against price discrimination. 

They have said that there are many things that small business needs 
and wants, and that there are several pieces of legislation which they 
strongly recommend, including tax relief. But they have said that 
just to make things simple; they want the Congress to pass promptly 
the legislation provided for in S. 11. Included among those who 
have taken that position are the representatives of a large segment of 
the small business firms of the country. They include the following: 

National Association of Retail Druggists, representing 40,000 inde- 
pendent druggists. 

National Association of Retail Grocers, representing 65,000 grocers. 

United States Wholesale Grocers Association, representing about 
2,000 wholesale grocery firms. 

National Food Brokers Association, representing more than 1,700 
food brokers. 

National Congress of Petroleum Retailers, representing approxi- 
mately 35,000 retail gasoline dealers. 

National Association of Independent Tire Dealers, representing 
8,000 retail tire dealers and tire retreaders. 

United Fresh Fruit and Vegetable Association, representing 2,890 
wholesale distributors of fresh fruits and vegetables. 

National Federation of Independent Business with a membership 
of more than 100,000 small and independent business firms. 

National Council of Agricultural Co-ops, which is composed of 
approximately 5,000 agricultural cooperatives carrying on cooper- 
atively the affairs of almost 3 million farm famiiles. 
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National Farmers Union with more than 700,000 members. 

The International Association of Machinists with approximately 
700,000 members. 

The American Federation of Labor—Congress of Industrial Organ- 
izations, representing the bulk of organized labor in the United States. 

About 18 months ago, a notorious lawyer-lobbyist, who has for 
several years specialized in propagandizing against the Robinson- 
Patman Act, appeared and testified before a hearing conducted by the 
House Small Business Committee, over which I presided. Recently, 
he testified before your distinguished committee in opposition to S. 11. 

On the occasion when he appeared before the House Small Business 
Committee, he berated the Robinson-Patman Act. On other occasions, 
he has contended that small manufacturers would be harmed by the 
passage of S. 11 and H. R. 11. In view of some of the charges and 
contentions he made when he appeared before the House Small Busi- 
ness Committee, I sent a form letter to many hundreds of the food 
canners and food processors inviting them to comment and tell me 
frankly, what they thought about the Robinson-Patman Act. The 
replies were overwhelmingly favorable to the Robinson-Patman Act 
by a margin of better than 15 to 1. 

On March 15, 1956, at pages 4247-4254, I inserted in the Congres- 
sional Record excerpts from quite a number of those letters. Now 
those food processors and canners operate factories. They are in a 
sense, small and independent manufacturing concerns. 

On February 4, 1957, I placed in the Record, at page A724, a copy 
of a letter a food processor and canner had written me under date of 
January 23, 1957. In that letter the president of that small and inde- 
pendent manufacturing firm pointed out that in 1954, there were 1,911 
canning firms listed in the directory of the National Canners Associa- 
tion. By 1951, 531 of those, or 30 percent had gone out of business. 

Senator O’Manonery. This was inserted by you in the Congressional 
Record ? 

Mr. Parman. That is right. I believe it is in the Record. I believe 
that should appear. Thank you very kindly. In the Congressional 
Record. 

They represented not merely canning plants, but canning firms. 
That high rate of mortality of small-business firms was attributed to 
the practices and conditions we are attempting to remedy by the pas- 
sage of S. 11 and H. R. 11. 

Recently, opponents of S. 11 and H. R. 11 thought up the gimmick 
of arranging for a number of small and independent manufacturers 
to write to members of your distinguished committee and to other 
Members of the Senate and to Members of the House, and in so doing 
expressed opposition to S. 11 and H. R. 11. 

A few days ago a small and independent fountain-pen manufacturer 
who is supporting this legislation sent me a copy of a letter in which it 
was stated : 


I wish to submit the following statement for the consideration of your com- 
mittee in regard to Senate bill 11 which is designed (I understand) to eliminate 
the “good faith defense” under the Robinson-Patman Anti-Price Discrimination 
Act. 

I have received several bulletins from our association, Fountain Pen and 
Mechanical Pencil Manufacturers Association, Inc., which have presented several 
arguments against Senate bill 11. 
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I have also received a memo prepared by the NAM law department arguing 
against this legislation. 


Incidentally, since I have made reference to the canning industry, I 
would like to call attention to a statement which was made in a letter 
addressed to one of the Members of the House of Representatives, on 
March 15, 1957, by one of his small-business constituents. In that 
series of correspondence the Member had stated that he was confused 
because of the arguments which were being made by representatives 
of giant corporations that H. R. 11 would not help small manufac- 
turers. In the letter of March 15, 1957, the constituent wrote: 


I can well understand that you and other Congressmen are confused. I lived 
with the Robinson-Patman Act for 7 years. I played a role in litigation involv- 
ing this act. I went to work for a citrus canner in Florida in 1936, starting out 
as a bookkeeper at $20 per week. In 3 years, by virtue of endless hours of work 
and wholehearted application to my work, I wound up second high man in the 
company, which at that time was the fourth largest canner of citrus juices in 
Florida. I had a brilliant future in front of me. Then we were discriminated 
against by American Can Co. We fought them tooth and nail, and litigation 
involving the Robinson-Patman Act went to the Supreme Court of the United 
States twice, the first time getting one of those famous 4-to-4 decisions. My 
company won their suit against American Can and I believe that I am right 
when I say it is the only time that damages have been awarded under this act. 
However, that company is now bankrupt, going to the wall in 1952, and with 
it went the future I had worked so hard to carve out for myself. The cost of 
fighting American Can Co. was too much and contributed in a large measure to 
destruction of this company. 

Now I am in business for myself and I am faced with the same danger of 
having the ground cut out from under me. Believe me, sir, I know what these 
big companies can do if they have a mind to. I do not contend that all big 
companies do act that way or that bigness in itself is an evil. 


Under date of March 8, 1957, the Armstrong Creamery Co., of 
Wichita, Kans., wrote a letter to Members of the House and to Mem- 
bers of the Senate in which price discrimination practices of the Na- 
tional Dairy Products Corp. were outlined. That up-to-date instance 
of price discrimination was described by the Armstrong Creamery 
Co. as follows 


Recently the National Dairies Division (Sealtest) at Kansas City lowered 
the price of ice cream 25 cents per gallon throughout this area. Discounts and 
all other factors considered, this new price is lower than 97 percent of the 
sales volume in the area before Sealtest lowered the price. This low price makes 
it impossible for any dairy to sell ice cream at a profit, and if continued very 
long will force a number of independent plants out of business. At the same 
time Sealtest has been raising prices in other areas where competitive situations 
are as bad, or worse, than they are here. 

The plain fact is that through ineptness and mismanagement, Sealtest has 
lost a lot of volume in the past few years and has taken this method of regaining 
their position. Right now they can use the excuse that they are meeting the 
price of the 3 percent of the volume which was sold at a cutthroat figure (and 
which will always be sold that way). 

Of course Sealtest’s profits in other areas will more than carry the losses 
they will take in this one. 


The letter of the Armstrong Creamery Co., concluded as have many 
others I have received from small and independent business concerns in 


a plea for the passage of H. R. 11. The closing words of that letter 
were: 


It is the only salvation for a great number of independent businesses, 


Representatives of farmers have testified before this distinguished 
committee, and before other committees, strongly supporting S. 11 
and H.R.11. You have heard the testimony on behalf of the National 
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Farmers Union, which has a membership representing almost 1 million 
voters. That testimony strongly supports the proposed legislation you 
have under consideration. In the cmpanatal Record for March 
21, 1956, at page 4712, is a showing that representatives of consumer 
groups are in support of S. 11 and H. R. 11. Also the Record for 
March 27, 1956, page 5167, shows that wholesalers and retailers in 
large numbers have made strong please for the passage of this legis- 
lation. 

I have noted that on the afternoon of March 14, 1957, representa- 
tives of several hundred small-business men, who are retailers of 
petroleum products, appeared before your committee and testified 
(transcript, pp. 518-520) to the effect that the major oil companies 
are discriminating in price to the damage and destruction of small 
business. They urged passage of S. 11 and H. R. 11. 

The Federal Trade Commission is the agency of Government charged 
with the primary responsibility of the enforcement of Federal legis- 
lation dealing with price discrimination. That agency has dealt with 
the problem of price discrimination since it was created in the Wilson 
administration in 1914. Prior to that time, the Bureau of Corpora- 
tions, its predecessor, studied and reported upon the problem of price 
discriminaiton during the period of 1903-14. It is the only agency of 
Government with any substantial experience in dealing with the prob- 
lem of price discrimination. In view of that fact, it is believed that 
its position respecting the pending legislation should be regarded as 
important. After careful study of S. 11 and H. R. 11, the Federal 
Trade Commission has announced that it supports those bills. In its 
official formal report to the Committee on the Judiciary, House of 
Representatives, on March 12, 1957, the Commission stated : 

The Commission is of the opinion that the objectives of H. R. 11 and H. R. 
398 are of sufficient importance to the effective operation of the Clayton Act that 
such legislation should be enacted without awaiting further case by case develop- 
ment under section 2 (b) as presently worded. (H. R. 398 was introduced by 
Hon. Byron G. Rogers, of Colorado. It is an identical companion Dill to 
HOR: 11.) 

On March 26, 1957, all members of the Federal Trade Commission 
appeared before this distinguished committee and explained why the 
Commission is supporting S. 11 and H. R. 11. 

You received testimony in your hearings on March 12 and 13, 1957, 
which established beyond question that the major oi] companies met 
secretly in October 1956, and planned a campaign to oppose this pro- 
posed legislation. The testimony you have adduced shows that the 
representatives of the major oil companies, with the cooperation of 
the American Petroleum Institute, arranged for each of a number of 
the major oil companies to distribute to their high officials, copies of a 
master brief containing a number of arguments against S. 11 and 
H. R. 11. Those arguments were reproduced and dressed up to give 
them the greatest possible force for persuading the unwary that S. 11 
and H. R. 11 would be harmful to small business and should not be 
passed. Also the representatives of other big-business concerns and 
the Washington representatives of the United States Chamber of Com- 
merce and the National Association of Manufacturers have sought to 
yxersuade small and independent businesses that S. 11 would prove 
harmful. In my statement today, I have made reference to an instance 
of the law department of the National Association of Manufacturers 
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preparing and distributing to small manufacturers, a brief arguing 
against the passage of S. 11. 

‘Therefore, you have before you clear and unmistakable evidence that 
Standard Oil Company of Indiana, Standard Oil Company of Cali- 
fornia, Gulf Oil Corp., Shell Oil Co., Pure Oil Co., and a great number 
of other big-business firms, which according to other testimony before 
vou, are currently practicing price discriminations destructive of small 

yusiness, are campaigning against S. 11 and H. R. 11, and are urgin 
you to prevent the passage of such proposed legislation which woul 
curd their practice of destructive price discrimination. 

In addition, a number of small and independent business concerns 
have written or wired that they are opposing S. 11 and H. R. 11. 
Some of those who have so expressed their opposition have done so by 
presenting the same arguments which have been included in the master 
brief against S. 11 and H. R. 11 as distributed by the American Petro- 
leum Institute and its members and representatives. In fact, some 
small and independent businessmen who have voiced opposition to 
S. 11 and H. R. 11 have frankly stated that they were pressured into 
doing so by the representatives of the major oil companies. 

Not all of the opposition to S. 11 and H. R. 11 has come directly 
from the oflices of giant corporations. Some attorneys who have repre- 
sented such corporations in price discrimination cases have appeared 
and testified against this legislation. For example, Mr. Hammond 
Chaffetz and Mr. William Simon who have argoed ih court in defense 
of price discrimination practices of the Standard Oil Company of 
Indiana have appeared before your distinguished committee and op- 
posed this legislation. They have held prominent positions on com- 
mittees dealing with this subject in the antitrust sections of the New 
York State and the American Bar Associations. And those who 
served with them on those committees have been persuaded to voice 
opposition to S. 11 and H. R. 11. Also those representatives of major 
oil companies served as members of the Attorney General’s National 
Committee To Study the Antitrust Laws, and during March 1955 
that committee, with the help of the gentlemen I have named, issued a 
report which took a position contrary to what is provided for in S. 11 
and H. R.11. It is notable that at page 181 of the report of the Attor- 
ney General’s National Committee To Study the Antitrust Laws, the 
following statement appears : 

And, gentlemen, for your information that report of the Attorney 
General’s Committee To Study the Antitrust Laws, which was dev- 
astating the small business, was sent by the Attorney General of the 
United States to every United States judge, including the Supreme 
Court of the United States. The first time in history I have ever 
known that to be done. 

I never did as a Member of Congress attempt to propagandize, if 
you want to call it that, the courts of the country on any issue that I 
was interested in. Except to reply to the Attorney General, I never 
communicated with the United States district judges. I felt that 
according to the separation of powers provision of the Constitution, 
I should respect it and not do that. But in this case the Attorney 
General of the United States sent that report which was destructive 
to small business to the courts and evidently they are giving some 


consideration to what was in that real propaganda in deciding these 
cases. 
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Senator Kreravver. Mr. Patman, that is unbelievable. 

Mr. Parman.I know it is. It isshocking. 

Senator Keravuver. The Attorney General of the United States sent 
this one-sided opinion of the Attorney General’s committee to every 
Federal judge, including the judges of the Supreme Court ? 

Mr. Patman. That is right, and more shocking still, just as shock- 
ing to me as it is to you, I never heard of that before, the minority 
views of members of that Commission who took the side of small 
business were not wholly included, just certain excerpts in this report. 

Senator Kerauver. They wouldn’t let them file a minority report, 
you remember. 

Mr. Parman. That is right, and they objected. It is worse than 
being one sided. The minority was not properly represented in it. 

Senator Kerauver. This was printed at Government expense 
and 

Mr. Parman. [ assume so. 

Senator O’Manonety. Mr. Chairman, I would like to suggest that 
we consider the advisability of writing a letter of inquiry to each of 
these judges on our behalf to determine whether or not they received 
this report, with a statement, of course, that the antitrust committee 
has not reached any conclusion whatsoever with respect to this report 
of this Attorney General’s committee. 

Mr. Parman. And more important still 

Senator O’Manoney. Let’s take that under advisement. 

Senator Krrauver. Very well. 

Senator O’Manoney. I wanted to make a suggestion because—off 
the record. 

(Discussion off the record.) 

Senator Krerauver. We will take that suggestion under considera- 
tion. I really think this is a shocking thing that the Congressman has 
revealed. 

Mr. Parman. And it was paid for out of the funds appropriated 
for the enforcement of antitrust laws. 

Senator O’Manoney. That certainly ought to be investigated. 

IT am sorry I have to run off. 

Mr. Parman. That is all right, Senator. I appreciate your fine 
service. And in addition, Senator, before you leave, you probably 
will be interested in this. We got up an answer to this, the House 
Committee on Small Business, and we sent it to all the judges who 
had received the material from the Attorney General and we received 
a lot of letters from those judges thanking us because they were glad 
to hear the other side. 

And they made certain references which I shall not repeat. here. 

Senator O’Manoney. This is a demonstration of your effective lead- 
ership, Congressman Patman. That I want on the record. 

Mr. Parman. It has been established that other members of the 
Attorney General’s committee had been representing big-business 
concerns charged with violations of our antitrust laws. 

Incidentally, Hon. Sinclair Weeks, Secretary of Commerce, was a 
member of the Attorney General’s committee. He has reported to 
the Committee on the Judiciary, House of Representatives, in statin 
the official position of the Department of Commerce, that he is oppose 
to the passage of S. 11 and H. R. 11. In that connection he made it 
clear that he is for the practice of price discrimination when done in 
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“good faith” even though the effect “may have been to substantially 
lessen competition or tend to create a monopoly.” 

Of course, the Department of Justice, which is under the jurisdic- 
tion of the Attorney General, has voiced its opposition to S. 11 and 
H. R. 11. It did so in a report to the Committee on the Judiciary, 
House of Representatives, March 28, 1957. Before I complete my 
statement I shall make further comment regarding that report from 
the Department of Justice. 

The propaganda which has been prepared and distributed by repre- 
sentatives of the American Petroleum Institute and their members, 
and by some of those who were members of the Attorney General’s 
National Committee To Study the Antitrust Laws, is loaded with 
misstatements. Those misstatements have created misconceptions 
about the Robinson-Patman Act and what S. 11 and H. R. 11 would 
provide. 

The “master brief” of the API, a copy of which has been placed 
in the record of the proceedings before your distinguished committee, 
contains many misstatements. For example, it contains a statement 
that President Truman vetoed legislation similar to what is provided 
for in S. 11 and H. R. 11. What President Truman vetoed in 1950 
was 8. 1008. That bill, in effect, provided for the opposite of what 
S. 11 and H. R. 11 would provide. Attorneys who have represented 
major oil companies have appeared before you and testified and 
added to the confusion created by such misstatement because they 
adopted and made such misstatement a part of their testimony. 

Mr. William Simon, who testified before this committee on March 
26, 1957, at transcript page 1406, stated that the bill which went 
to President Truman contained the Carroll-Kefauver amendments. 
I have understood that Mr. Simon has been dabbling around with 
this matter for a number of years. Therefore, he should know that 
the fact is the Carroll-Kefauver amendments to 8. 1008 were knocked 
out in conference and did not appear in the bill as it was presented 
to President Truman. The bill which was vetoed would have weak- 
ened the law. The Carroll-Kefauver amendments would have 
strengthened the law. 

Likewise, on March 14, 1957, Mr. Hammond Chaffetz, one of the 
legal representatives of the Standard Oil Company of Indiana, at 
transcript page 459, testified that “President Truman did veto a bill 
which did have the Carroll-Kefauver amendment in it. The Car- 
roll-Kefauver amendment was very similar to the amendment which 
is proposed here.” Although those gentlemen have been dabbling in 
this matter for a number of years, it does not appear that they studied 
that bill or the action of the conferees in deleting from that bill the 
Carroll-Kefauver amendments. 

The fallacious argument has been made by representatives of major 
oil companies that if S. 11 and H. R. 11 were to be enacted, then any 
seller who wanted to lower his price to one customer would find it 
necessary to lower his price to all customers throughout the coun- 
try. It appears that the argument which was thus prepared by 
representatives of the major oil companies was artfully worded, 
widely distributed, and has had its calculated effect on a number of 
small and independent businessmen who are engaged in the sale and 
distribution of petroleum products. It has stirred a number of them 
to oppose the pending legislation. 
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Now, the representatives and members of the API, in distributing 
such fallacious arguments, pointed to proceedings currently in litiga- 
tion at the Federal Trade Commission as a basis for their state- 
ments. Those proceedings involve the Pure Oil Co. because it was 
discriminating in price with respect to sales it was making in Birm- 
ingham, Ala. 

With reckless abandon, reference was made to a sentence or two 
which appeared in the complaint of the Federal Trade Commission 
in that case. No effort was made by them to explain to the small and 
independent businessmen, or to the members of your distinguished 
committee, that if the facts alleged in the complaint in that case 
should be proven, there will be no “good faith” defense available in 
that case. Therefore what is provided for in S. 11 and Hf. R. 11 
would have no application to situations such as are involved in the 
case of F7'C v. Pure Oil Co. regarding the Birmingham, Ala., situ- 
ation. 

What I have just said about the Federal Trade Commission’s Pure 
Oil Co. case—sometimes referred to as the Birmingham, Ala., case— 
was made perfectly clear in the testimony given by representatives of 
the Federal Trade Commission when they appeared before your dis- 
tinguished committee on Friday, March 15, 1957. On that occasion, 
the FTC official who is in charge of the litigation on that case testified 
to the following effect : 

Senator Dirksen. Would these cases be affected by the pending bill? 

Mr. McIver. No, sir; I do not believe that the pending bill would have uuy 
effect on the result in these particular cases. (Transcript, pp. 785-786.) 

* * * * * x 2 

Mr. Drxon. Now if your theory is correct, good faith here will not be a defense 
to what you have charged? 

Mr. McIver. That is our contention. Yes, sir. (Transcript, p. 789.) 

The confusion which was created by the contention made in the API] 
“master brief” and by representatives of the major oil companies in 
the opposition they have voiced to S. 11 and H. R. 11 to the effect that 
if a seller should decide to lower his price to one of his customers, then 
if these bills passed he would be compelled to lower his price to all of 
his customers, seems to have enveloped the Attorney General of the 
United States and the Department of Justice. In the report from the 
Department of Justice to the Committee on the Judiciary, House of 
Representatives, March 28, 1957, on H. R. 11, it is made clear that one 
of the reasons why the Department is opposed to S. 11 and H. R. 11 is 
because it believed “that a seller constrained by law to reduce prices 
to some only at the cost of reducing prices to all might well decide to 
reduce them to none.” 

In that respect, the Department of Justice did not cite any case 
wherein the law had been construed to provide that requirement. 

Furthermore, in the report from the Department of Justice a num- 
ber of recent cases were cited in which the “good faith” defense had 
been rejected. And the observation was made that for that reason 
S. 11 and H. R. 11 are not needed. What the Department of Justice 
appeared to overlook is the fact that in each of the cases it cited, a 
discriminatory pricing system was in question. As early as 1945, 
the Supreme Court of the United States had ruled in the case of 
Federal Trade Commission v. A. EF’. Staley (324 U.S. 746) that under 











TO AMEND SECTION 2 OF THE CLAYTON ACT 1023 


the Robinson-Patman Act, a seller who adopts discriminatory pricin 
systems of his competitors will not have available to him the “go 
faith” defense provided for in the act. And the Court said: 


The act thus places emphasis on individual competitive situations * * * 


Therefore it would appear that the Department of Justice not only 
missed the point in its citation of the various cases referred to in its 
report opposing S. 11 and H. R. 11, but in doing so actually high- 
lighted its own confusion over what is provided for in the Robinson- 
Patman Act on the point it made about a seller being required to 
reduce his prices to all, if he reduces prices to one. It had simply 
overlooked what the Supreme Court had ruled in the Staley case 12 
years ago regarding the application of the Robinson-Patman Act to 
“individual competitive situations.” 

Since it is clear that the Robinson-Patman Act, as amended by 
S. 11 and H. R. 11, would not permit the “good faith” defense except 
and only for the purpose of meeting competition in “individual compe- 
titive situations,” the contrary cannot be true. In other words, when 
you lower your price in “good faith” to meet competition in an “indi- 
vidual competitive situation,” you are not doing so all the way across 
the country in all competitive situations. The Supreme Court held 
that the A. E. Staley Co. not only was not required to change its prices 
in all competitive situations in order to avail itself of the “good faith” 
defense, but the Court also went further and held that Staley did not 
act in “good faith” because it, in claiming to meet competition at one 
place, had changed its prices to all of its customers everywhere. 
What more is needed to refute the fallacious arguments which have 
been made by representatives of the major oil companies and the API 
in its “master brief,” that under the Robinson-Patman Act, as 
amended by S. 11 and H. R. 11, a seller would be required to lower 
his price to all of his customers if he should lower to one? 

Equally fallacious is the argument made in the API “master brief” 
and in statements made by others opposing S. 11 and H. R. 11 to the 
effect that those bills would prevent freight absorption. In the Record 
of March 18, 1957, at page A2145, I inserted a statement outlining 
why it is considered that S. 11 and H. R. 11 will not prevent freight 
absorption. I refer to that statement now for the benefit of those who 
wish to review more material dealing with that point. Furthermore, 
the API “master brief,” and the statements of others who are oppos- 
ing the pending bills, disregard and ignore the fact that S. 11 contains 
the provision to the effect that nothing contained therein shall be con- 
strued to alter the law applicable to freight absorption. 

On page 4 of the API “master brief” there appears the following 
statement : 

Furthermore, it is important to note that the Robinson-Patman Act marked 
a departure from the traditional ideal of American justice by putting the burden 
of proof upon the person charged with violating the law * * * unless he could 
prove that his price decision had no effect on competition, he would probably be 
in violation of the law if this legislation should pass. 

Now what are the facts? 

The general common-law rule regarding the burden of proof in a 
case in litigation applies in price discrimination cases under the Rob- 
inson-Patman Act. In general, that rule is to the following effect: 
The burden of proof in any proceeding lies at first on that party 
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against whom the judgment of the court would be given if no evidence 
at all were produced on either side—regard, of course, being had to any 
presumption which may appear upon the pleadings. 

Let us analyze how that rule applies in a price discrimination case 
arising under the Robinson-Patman Act. First of all, pleadings by 
the plaintiff or the Government in order to state a cause of action in 
a price discrimination case under the Robinson-Patman Act must 
among other things allege that— 

(1) The party charged with a violation of the law is engaged in 
commerce (meaning, of course, interstate commerce). 

(2) In the course of such commerce the party charged has discrim- 
inated in price between different purchasers of commodities of like 
grade and quality and that some of those purchases involved in such 
discrimination were in interstate commerce. 

(3) The sale of the commodities involved in the discrimination 
were sold for use, consumption, or resale within the United States or 
some other place under the jurisdiction of the United States. 

(4) The effect of such discrimination may be to substantially lessen 
competition or tend to create a monopoly in any line of commerce or to 
injure, destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimination, or 
with the customers of either of them. 

Pleadings by the plaintiff or the Government in such litigation not 
containing allegations to the effect indicated above would fail as not 
having stated a cause of action. 

What about the burden of proof in such proceedings? First, let us 
assume that a simple answer had been filed by the defendant who 
merely denied the allegations made by the plaintiff. Assume. further 
that no evidence was offered by either party. Then under the general 
rule regarding the burden of proof, the plaintiff would fail. He had 
alleged a good cause of action but he had failed to prove his case. 
The burden of proving the case is upon the plaintiff and that means 
proving each of the necessary allegations as above indicated. The 
defendant need not prove any of those allegations. In his pleadings 
it is sufficient for him merely to deny them. 

Momentarily, when they have lapsed into unguarded pose and per- 
mitted their better selves to express their inner thavighta arch op- 
ponents of S. 11 and H. R. 11 have acknowledged that what is con- 
tended in the API “master brief” is not true. They admit that the 
person charged does not have the burden of proving “that his price 
decision had no effect on the competition.” For example, see the 
testimony of Mr. William Simon a your distinguished committee 
Tuesday, March 26, 1957, at transcript, page 1392. 

In view of these circumstances, it 1s difficult to understand why some 
lawyers who oppose 8. 11 and H. R. 11 are so reckless as to charge that 
the effect of the passenge of S. 11 and H. R. 11 would be to require the 
defendant in a price discrimination case, under the Robinson-Patman 
Act, to prove his innocence. That is utter nonsense. I am disap- 
pointed that lawyers with ability have argued such nonsense. I can- 
not but believe that they know their argument is nonsense. 

Of course, no one supporting S. 11 and H. R. 11, to my knowledge, 
has taken the position that the burden of proof, under the Robinson- 
Patman Act, departs from the common-law rule in any respect. There- 
fore, all of us acknowledge that when a defendant asserts the “good 
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faith” defense, it is his burden to prove that he acted in “good faith.” 
Likewise, in criminal cases when one is charged with murder and 
asserts that he acted in self-defense, it is not the burden of the State 
to prove that he did not act in self-defense. The burden is on the 
defendant to make out that defense. 

At page 7 of the API “master brief,” the statement is made: 

If all manufacturers in an industry complied with this law, they would be 
in danger of being charged with a conspiracy to fix prices. 

That, like the API argument about the burden of proof, is utter 
nonsense. Nothing in the Robinson-Patman Act requires any two 
or more sellers of any commodity to charge the same or different 
prices. Nothing in that law requires any seller to act. in any par- 
ticular way regarding his relationship with another seller. The act 
applies only against a single seller’s action in discriminating in price. 
It is significant that the API “master brief” failed to cite any decision 
in a case supporting its nonsensical arguments. 

On page 8 of the API “master brief” are statements that both 
the Truman and Eisenhower administrations have opposed legislation 
such as is provided for in S. 11 and H. R. 11. I have pointed out 
that those statements are false insofar as they relate to the bill which 
was vetoed by President Truman in 1950. 

It is believed that statements in the API “master brief” respecting 
the position of the Eisenhower administration on legislation, such 
as is provided in S. 11 and H. R. 11, should be scrutinized as care- 
fully as the statements contained therein regarding the position of the 
Truman administration. The API “master brief” takes the position 
that the Eisenhower administration opposes legislation such as is pro- 
vided for in S. 11 and H. R. 11. Now, what ‘about President Eisen- 
hower? Where does he stand on S. il and H. R. 11? Certainly, 
small business would like to know. To my knowledge he has issued 
no statement in opposition to S. 11 and H. R. 11. On the contrary, 
my mind goes back to a statement he did issue to representatives of 
small business on October 16, 1952. The following are quotations 
from that statement: 

Orrices or DwicHt D. EISENHOWER, 
New York, N. Y., October 16, 1952. 
Mr. WATSON ROGERS, 
National Food Brokers Association, Washington, D. C. 

DEAR Mr. Rogers: At my conference today with you and representatives 
of other national associations of American industry and business, you asked 
for my views concerning the protection of small business from monopoly, and 
particularly concerning the provisions of our antitrust laws against unfair and 
discriminatory pricing practices that are destructive of competition and free 
enterprise. 

* * * * - * © 


* * * Our laws against unfair and destructive pricing practices, as well as 
other practices leading to monopoly, must be fearlessly, impartially, and ener- 
getically maintained and enforced. 

I am for such necessary rules of fair play because they preserve and strengthen 
free and fair competition, as opposed to monopolies which mean the end of 
competition. * * * 

Sincerely, 


Dwicut D. EISENHOWER. 
Small business is pleading for protection from the practice of de- 


structive price discrimination. Each time the Congress has investi- 
gated and studied the practice of price discrimination it has concluded 
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that such practice is monopolistic, anticompetitive, and, therefore, con- 
trary to our national public — for a free and competitive enter- 
prise system. Opponents of S. 11 and H. R. 11 are arguing for allow- 
ing a continuation of destructive price discriminations. They argue 
that legislation should not be passed that would assure a balbioe of 
price discrimination. In effect, they are telling the Congress to legis- 
late so that price disc rimination, at the same time, should be permitted 
as wellas prohibited. I am of the opinion that any effort to thus serve 
big business will fail to serve small business and our free and com- 
petitiv e enterprise system. 

If Congress should conclude that the representatives of big busi- 
ness are correct in their ar guments that price discrimination is a good 
thing, then it would be logic al for Congress to repeal all of our laws 
which prohibit price discrimination. W e should have more of what 
is good. However, if our experience in inv estigating and studying 
price discrimination since 1875 and the cone lusions we have reached on 
the basis of such experience are sound, then we must conclude anew 
that, price discriminations are bad. We should have less of what is 
bad. On that issue we should not legalize the use of a tool which 
will destroy small business. 

Promises to small business during an election year will not do the 
job. Action is needed to save small business from destruction. Enact- 
ment of S. 11 and H. R. 11 will help to do that job. 

Senator Kerrauver. Congressman Patman, you have given us a 
splendid statement. You have listed the background and the effect 
of the Jaw, and you have answered arguments “that have been made 
against it. I want to say that I think your statement should be given 
special weight and consideration by all people who are in business 
who are in favor of fair, competitive, free enterprise and who want 
to pl the place in our economy of the small-business man. 

ff the record. 

( Discussion off the record.) 

Senator Krravuver. As cosponsor of the Robinson-Patman Act, you 
know the situation, and everybody knows that you have fought for 
and been closely appreciative of the problems of small business ‘duri ing 
all of these years. 

I do feel that your statement should be especially considered by 
business people all over the country. 

Mr. Parman. Thank you very much. May I ask if I may insert 
in the record at this point relevant material that I have with me that 
I think would be worthy of consideration ? 

Senator Keravver. It will be inserted; and also you made certain 
references to records and the Congressional Record, some of which we 
have inserted. I will direct that those that have not been inserted be 
placed in the record following your statement. 

(The material referred to is as follows:) 

List of materials in the form of references to the Congressional Record relating 
to S. 11 and H. R. 11 accepted by the Subcommittee on Antitrust and Monopoly 
of the Committee on the Judiciary, United States Senate, as a part of its 
record of hearings on S. 11 to amend the Robinson-Patman Act with reference 
to equaliiy of opportunity (see transcript, p. 2126, of the testimony of Hon. 
Wright Patman, Wednesday, April 3, 1957) 


The following references are to the dates and pages of the Congressional Record 
on which the materials appear. In each instance the title of the speech, state- 
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ment, or designation of subject matter is indicated in order to assist those 
who would desire a quick reference to a specific item of interest relating to this 
proposed legislation. 

March 13, 1956: History of efforts to give small business equality of oppor- 
tunity prior to introduction of H. R. 11 (pp. 4120-4134). 

March 15, 1956: Food canners and processors ask for strong equality of oppor- 
tunity law (pp. 4247-4254). 

March 19, 1956: The life of independent wholesale bakers depends upon 
immediate passage of H. R. 11 (pp. 4530-4532). 

March 20, 1956: Stock prices and business failures at postwar high (pp. 
4630-4631). 

March 21, 1956: Consumer cooperatives, original antimonopolists support H. R. 
11 (p. 4712). 

March 22, 1956: The Committee on Small Business needs advice from the 
House (pp. 4790-4793 ) . 

March 26, 1956: Farmers urge legislation to strengthen the Robinson-Patman 
Act (pp. 5006-5007). 

March 27, 1956: Wholesale grocers remember when A. & P. collected dummy 
brokerage (pp. 5090-5091). 

March 28, 1956: Independent tire dealers say it is essential that Congress 
strengthen the Robinson-Patman Act (pp. 5167-5168). 

May 3, 1956: Further judicial weakening of the Robinson-Patman Act makes 
passage of H. R. 11 important (pp. 6676-6682). 

May 7, 1956: Decision of United States court of appeals reveals Federal anti- 
trust agencies to be working for monopoly and for widespread destruction to 
sinall business (pp. 6864-6865). 

June 11, 1956: H. R. 11 and §S. 11 would restore provisions of antitrust laws 
to their original intent (pp. 9014-9023, 9027-9029, and 9031-9032). 

June 11, 1956: Opponents of our antitrust laws parade monopolistic discrimi- 
nations as “evidence of competition” (p. 9032-9036). 

January 28, 1957: Major oil companies organize false-front lobby to oppose 
equality of opportunity bill (p. 930). 

January 29, 1957: Big oil companies pressuring service-station operators to 
wire Congressinen against H. R. 11, restrain the greed of the Captain Kidds in 
business and industry (pp. 1102). 

February 4, 1957: Small and independent manufacturers complain about price 
discrimination and call for a strong Robinson-Patman Act (p. A723). 

February 5, 1957: Standard Oil of California admits influencing its dealers 
to oppose H. R. 11 (p. 1401). 

March 11, 1957: H. R. 11 supported by Texas service stations, associated 
(p. 8010). 

March 14, 1957: Alabama Service Station Association asks fur passage of H. R. 
11, the equality of opportunity bill (p. A2084). 

March 18, 1957: How the equality of opportunity bill, H. R. 11, would apply 
to independent oil jobbers (p. 3429). 

March 18, 1957: Questions and answers on H. R.11 (p. A2112). 

March 18, 1957: Major oil companies can meet corapetition under H. R. 11 
(p. A2123). 

March 18, 1957: How H. R. 11 affects freight absorption (p. A2145). 

March 19, 1957: The Federal Trade Commission supports H. R. 11, the equality 
of opportunity bill (p. A2228). 

March 19, 1957: History of effort to outlaw monopolistic trade practices. 
(Price discrimination declared basic evil in station industry—SCSSA board 
announces intent to continue fight for passage of equality of opportunity bill) 
(p. A2235). 

April 1, 1957: Burden of proof in a price-discrimination case under the Robin- 
son-Patman Act—no one must prove his innocence—burden of proof not shifted 
(p. 4417). 

April 1, 1957: H. R. 11 is needed to protect small and independent manufac- 
turers from destructive price discrimination (p. 4418). 

April 1, 1957: Small food processors and canners want and need H. R. 11 (p. 
4418). 

April 1, 1957: Small and independent processors in the dairy industry want and 
need H. R. 11 (p. 4418). 

April 1, 1957: Representatives of giant corporations and representatives of 
NAM propagandize against H. R. 11 and 8. 11 (pp. 4418-4419). 
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Senator Kerauver. You speak of the poll you sent out to food 
processors and canners. 

Mr. Parman. Yes, sir. 

Senator Keravver. I wish you would explain that in some more 
detail. This is to small canners such as Senator Wiley and I have 
in our States? 

Mr. Parman. That is right. 

Senator Kerauver. And such as you have. They were sent out to 
ask whether they favored S. 11 and H. R. 11; is that correct? 

Mr. Parman. Yes, sir. Every one who was in the registry of the 
association, and the response—— 

Senator Kreravuver. Of what association ? 

Mr. Parman. The National Canners Association. 

Senator Kerauver. About how many are there? 

Mr. Patman. That includes the big ones as well as the little ones. 

Senator Krrauver. About a thousand of them ? 

Mr. Parman. There is a little bit more. It seems to me that there 
is more. About 1,911, I believe it said here. 

Senator Kerauver. One thousand nine hundred and eleven. 

Mr. Parman. And in 1 year they decreased 30 percent. 

Senator Keravuver. They reported back 15 to 1 that they favored 
the legislation we have here? 

Mr. Parman. That is proposed ; yes, sir. 

Senator Kerauver. That is included in the Congressional Record 
of March 15. Is that in spite of the fact, Congressman Patman, that 
these people like others have been subjected to a brief sent out by the 
National Manufacturers Association, by the big oil companies, through 
API, through all kinds of trade associations, by the National Oil 
Jobbers Association, which contains many, many misstatements of con- 
clusions as you have set out in your statement here? The returns you 
received were in spite of the propaganda that was sent out? 

Mr. Parman. Yes, sir; in spite of it, and you know it is often diffi- 
cult for representatives of small business to get their viewpoint over 
to the people. It is very difficult. 

No. 1, the newspapers are crowded so with so much important mat- 
ter and some that is not so important that is more newsworthy that 
they do not have the space to carry it and they don’t carry too much 
of it, and there is so much propaganda as you have suggested, Mr. 
Chairman. 

Now, the NAM and the United States Chamber of Commerce, they 
are great organizations. I know they are, and they have great men at 
the head of them, and they are doing what they consider to be in 
their own mind a very conscientious job in the interest of their coun- 
try. But necessarily the representatives of the big ones get to the top 
of these associations. They are the ones that have plenty of time 
off and have somebody to take their place when they are away from 
their businesses, and they can become leaders in these groups, and 
they are. And they become important and have positions of promin- 
ence and importance and positions of influence as directors of associa- 
tions, and although they are composed of about 90 or 95 percent of 
small concerns, I have never known an instance where there was a 

roposal in Congress affecting business where there was a conflict of 
interest between small business and big business that either one of these 
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fine associations took the side of small business. Not one time in my 
almost 30 years’ experience have I ever known that to be true. 

Now, that is quite an indictment against them. I know that. 

Senator Kerauver. The National Manufacturers Association—— 

Mr. Parman. And the United States Chamber of Commerce, and 
they just naturally fall into that groove. It is just inescapable. 

Senator Kerauver. That doesn’t mean that all the ordinary mem- 
bers feel that way. 

Mr. Parman. No. Most of them are small fellows, but they are 
being voted by the people at the top, you know, against their interests 
sometimes, 

I know these associations do a lot of good, and I don’t want to con- 
demn them, but I do want to deplore the fact that there is not one 
instance so far as I know in the history of this country where there 
was a conflict of interest between big business and little business where 
either one of them ever took the side of little business. If they can 
answer that, I wish they would. 

Senator Kerauver. You followed that over a period of how many 
years ¢ 

Mr. Parman. Nearly 30. 

Senator Keravver. I want to ask you just one further question, and 
then I will turn the questioning over to Senator Wiley. 

In your 30 years’ experience in Congress, how many great political 
lobbies or efforts of larger magnitude than this one—which has been 
carried out by the big oil companies to defeat legislation—have you 
seen that surpasesses the lobby or the educational program, as it is 
called, against this legislation? How many have you seen of greater 
dimensions or size? 

Mr. Parman. Well, individual businesses, apart from the Govern- 
ment, I think it is probably the most powerful one. But I think the 
most powerful lobbying job that was ever done in the United States 
of America was done by the Attorney General’s Committee To Study 
the Antitrust Laws. You see, they had a perfect setup there. They 
had the Government officials and also outsiders and composed prin- 
cipally of lobbyists, you know, against the antitrust laws. I say that 
advisedly, composed principally of lobbyists against the antitrust 
laws, and they some way maneuvered themselves into a position where 
they could get out a document that had all the appearance of an of- 
ficial document from the Attorney General of the United States, from 
Washington, D. C., to each Federal judge passing on these cases tell- 
ing them how the cases should be decided. That is the most effective 
lobbying job I have ever known of in the history of the world. 

Senator Krravver. An important part of that was the attack on the 
Robinson-Patman Act? 

Mr. Parman. Oh, a large part of it was. Most of the fellows on the 
committee, a large number of them, were fellows who had been at- 
tacking the law over the years. And we exposed in that same hearing, 
a blueprint for the destruction of our antitrust laws that started up 
here at. Pittsburgh, Pa., and we followed it all over the country, and 
finally brought it right down into focus and proved by the people who 
got it up that they got it up for that purpose. I mean, their testimony 
discloses that they did. 

Senator Krravver. We find that this massive brief prepared by the 
big oil companies through API and set up at the clandestine meeting 
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that they held, in different forms but the same content, has been sent 
out by trade associations to their representatives and members all over 
the United States. 

That is all right, but the damaging part of it is that it did not state 
the true facts or the true conclusions, as pointed out here. So they 
have not given the members a true picture of what this legislation is 
about. 

You have found that to be true, haven’t you / 

Mr. Parman. Yes, sir, and it isa captive group, a large part of it isa 
captive group. 

Senator Krrauver. We have had the oil jobbers here. There have 
been many of them presenting testimony. Can you imagine any group 
in more need of protection and who would be given better protection 
by a piece of legislation than the so-called independent oil jobbers 

Mr. Parman. You are exactly right. If this law is not passed, they 
won’t be in business long. They can be put out of business any time. 
There are not many independent refineries left. ‘The only ones that are 
left are those left just by the tolerance of the big concerns. If this 
does not go through they can single-shot them. T hey do not have to 
do anything else but just pick out one for liquidation and provide for 
reduction in price just across the street. 

And the bad part about that, I think, is that, you take the Standard 
Oil of Indiana—now let’s take the Detroit case, for instance: We will 
consider that there are four filling stations at an intersection there. 
One of these filling stations is the rump gasoline, that is from the little 
refiner who is making gasoline at 4 cents less, an off-brand, not a 
nationally advertised product, and who has to struggle, does not have 
a credit card, and is at a great disadvantage but st ill se ‘Hing for 2 cents 
under. 

Now then under the Standard Oil decision, the Supreme Court has 
said that Standard Oil can just pick out one of those stations there at 
the intersection, although the other three stations there are Standard 
Oil stations, all customers of Standard Oil. Now there is no law that 
compels a seller to select a customer—no law. They select their own 
customers voluntarily. Standard Oil selected these other three cus- 
tomers there, and Standard Oil wants the power to continue under that 
Supreme C ourt decision , Just to use one station there to compete with 
that off-brand gasoline and do a distinct harm and i injury to Standard 
Oil’s other station right across the street. 

Now Standard Oil did not have to pick out either of the stations as 
customers, but Standard Oil did—it was their choice. Now then, I 
think they should be compelled to treat their own customers right. 
That is all that is involved in this bill. 

Senator Krravuver. Congressman Patman, I made the statement 
some time ago that of all segments of American business that I know 
of, oil jobbers are sitting duc cks at the mercy of the big integrated com- 
panies who have shown in the past that they are grasping , for power. 
Unless these oil jobbers can get some law like S. 11 and TL. R. 11 that 
is going to protect them, they are going to be eliminated. 

And yet, remarkably they have been coming in and testifying 
against this bill. 

Do you agree with me? 
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Mr. Parman. I certainly do. And for the big companies it is just 
like shooting fish in a barrel. They haven’t a chance, not a chance. 
And it is not only in the oil business, but in the packing business——— 

Senator Kerauver. Would this bill give them some protection? 

Mr. Patman. Sure. In the packing business, cannery business, and 
everything else. 

Here we claim we are sincere, and we are sincere, in fighting commu- 
nism. But you know, the real authorities on communism, like Lenin 
and others, have always admitted in everything that they have written 
that the reason they could not get a start in America was because it 
had so many small producers and small people and small-business men 
throughout, and they have a stake in this capitalistic system, this pri- 
vate enterprise system, and as long as they are strong, communism 
does not have a chance. 

And the way it is now, with all the little fellows being crushed out 
of existence, and this concentration, we are headed for something that 
is not our form of government. It is either fascism or communism, 
it is not our form of government. It just will not last long. 

And if we want to continue to fight communism in the most effec- 
tive way, we want to encourage small business throughout the country. 

Senator Keravver. That is what you are trying to do in H. R. 11? 

Mr. Parman. Yes,sir. H.R. 11 and 8. 11, yes, sir. 

Senator Kerauver. Senator Wiley, do you have any questions ? 

Senator Witey. I am sorry I was not here to hear the entire dis- 
cussion. 

You give us this instance of the Standard Oil case. You claim that 
under the Standard Oil case, you did not say a reasonable district, 
and under the decision the Standard Oil could have just chosen one 
to compete with the independent dealer 

Mr. Parman, Yes, sir. 

Senator Witey. Instead of treating them all alike? 

Mr. Parman. Yes, sir. 

Senator Witry. That is the decision that they chose—what was 
that, 3 or 4? 

Mr. Parman. They chose 4 out of 358 dealers. Of course, some of 
them could have been their own stations. 

Senator Witry. Yes. What would S. 11 do? 

Mr. Patman. That would compel them to treat their customers right. 
And if they are going to reduce the price to compete with this Red 
Indian gasoline, it is all right to do it, we do not object 

Senator Witry. How many stations would they have to—— 

Mr. Parman. I am getting to that, Senator—but they must do it 
in the same competitive area in all their stations, not in the State, not 
over the Nation, but in that competitive area. 

Senator Wixry. Of course, we get then into the question of what is 
a competitive area. However, I want to ask a few questions here be- 
cause yesterday we had a witness here, Mr. Bison, who represented 
the grocery business. 

Mr. Parman. Retail grocers ? 

Senator Wixry. Yes, sir. I assume you agree with him, that the 
present statute or S. 11 would have no application as far as intrastate 
is concerned ¢ 

Mr. Parman. Oh, no; it would not touch intrastate. 

Senator Wixry. He also testified 
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Mr. Parman. Now, of course, there are many States that have laws 
that apply to intrastate 

Senator Witey. I understand that. 

Mr. Parman. Very comparable to this one. 

Senator Wier. Take les instance in my own State most of the 
wholesaler suppliers of the little stores, and those are the fellows we 
are all interested in, the little hardware store, the little grocery store, 
the corner store, even the stores that handle other commodities, we must 
see that they are not given the ax or stabbed in the back. 

So far as their suppliers are in intrastate, this law would have no 
application. We agree on that ? 

Mr. Parman. That is right. 

Senator Wizey. All right. What in your opinion, in a few words, 
is the great disadvantage of the Standard Oil of Indiana case insofar 
as small business is concerned ¢ 

Mr. Parman. The great disadvantage is that it permits discrimina- 
tion in price among a seller’s own customers. 

Senator Wixey. Interstate / 

Mr. Parman. In interstate. Of course most of their business is 
interstate. In fact, there is not too much business in intrastate not 
involving commerce. Most of it is affected by interstate commerce. 

Senator Witry. Gasoline; yes. But for instance, in my own State 
I can think of, within a radius of 60-70 miles, at least 6 wholesalers 
that supply the different grocers, and so forth, all intrastate. H.R. 11 
would keep the defense of meeting a lower price of a competitor in 
good faith as an answer to a charge of injuring a competitor, would it 
not ¢ 

Mr. Parman. It just means this, if I understand it correctly, Sen- 
ator Wiley, that we say to Standard Oil, “Now it is all right for you 
to meet competition in good faith, that is fine and we do not object 
to it, but you cannot stop there, you have to have that same good faith 
in dealing with your other customers in that same competitive area and 
give your other customers the same right to meet that competition in 
good faith.” 

Senator Winey. We have gone over that ground so many times, and 
specific instances. You think the best illustration would be the Stand- 
ard Oil case ¢ 

Mr. Parman. On oil, yes, sir. But, of course, it applies to drugs, 
merchandise, hardware—everything. There are no exceptions or 
exemptions or limitations. 

Senator Wirery. One of the big arguments raised before us by op- 
ponents of the bill is that the company affected would have to charge 
the same price all over the country. Is that true? 

Mr. Parman. No, sir; it is not true. 

Senator Wirey. That involves the question of how big an area of 
competition it is. Would you give us your idea of what “area of com- 
petition” means ? 

Mr. Parman. I think it has been defined—pretty well defined—in 
specific instances, and, of course in gasoline it w ould be a very small 
area, it should not be large. But in the case of other things—automo- 
biles would be much larger. 

Senator Witry. The charge is it might create a rigidity of price and 
destroy the price flexibility “essential to American competition. 
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Mr. Parman. There is nothing in it that requires any price fixing. 
It is as far removed from price fixing as any legislation 1 know of. 

Senator Wirry. That is your answer, your conclusion. Would you 
give me an illustration to show that ? 

Mr. Parman. You could not have an illustration because it is indi- 
vidual price making. 

Senator WiLey. ‘We have talked a great deal about canners. In my 
State I guess we raise about 36 percent of the peas canned in this 
country. We have a lot of independent canneries all over. Over in 
Minnesota they raise more peas. Consequently, if a Minnesota canner 
sold to a wholesaler in my State, that would be interstate commerce. 
Would he have to make the same price to all the other wholesalers in 
my State and in Minnesota ? 

Mr. Parman. He would only make prices to his own customers in 
that competitive area the same. 

Senator Wirey. In view of the fact that you have canneries all 
over—now we get to the next step—these other canneries, of course, 
are in competition then, too ? 

Mr. Parman. Yes, sir. 

Senator Witey. We have had the illustration twice, where someone 
buys from these canneries the entire product and gets a smaller dis- 
count, and then goes to the other cannery and uses that as a wedge. 
That is not my illustration; my illustration is that a cannery in Min- 
nesota indulges in intrastate commerce, and my canneries indulge in 
intrastate commerce. 

We might as well get the facts in these cases instead of simply 
drawing conclusions, and see how they work. The local man, the can- 
nery, sells to the wholesaler, of course, without any Federal limita- 
tion whatsoever. But the Minnesota canner, because he is in interstate 
commerce, and because the district is large—they are in competition in 
two States—he finds himself in the position where he has got to com- 
pete with the canners in my State. He will have to keep a uniform 
price; won’t he? 

Mr. Parman. As between his customers; yes. 

But, Senator, you stated that 36 percent of the 

Senator Keravver. That is as between his customers in a competi- 
tive area? 

Mr. Parman. That is right. Of course, he would not have to treat 
his customers alike in different competitive areas. 

Senator Wirry. I assume the two States are competitive, which they 
are, not only in that commodity but in a good many other commodities. 
But I am seeking light. 

Mr. Parman. Y es, sir; but, Senator, may I invite your attention to 
the fact that you stated 36 percent of the peas, for instance, canned 
af as, eas up there in your State, which is something you should 
e proud of, of course. So that means that the case you are mention- 
ing, insofar as peas is concerned, is an exceptional case, because most 
of their business will be outside of your State in interstate commerce 
in competition with others. 

Senator Wiriry. No; I do not know about that. Because we raise 
36 percent, can 36 percent—that is true—but we also raise a lot of 
corn, canned corn, and we can tomatoes, and we can a good many other 
things, beets, beans, and all those things. 
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I might say, we do not raise such a big percentage, but having asso- 
ciated myself with this young man to my right so often, where I can 
put in a plug for Wisconsin, I put it in. ow nett 

But as I say, I am not seeking simply to find out why there is this 
disagreement. You know, I cannot agree with your conclusion that 
all these fellows that testified against this bill are simply creatures 
of emotion or wrong direction. 

Mr. Parman. I did not intend to leave that impression, Senator. 

Senator Wizey. They are exercising their American right of dis- 
sension, just as we have in religion and politics and economics and 
everything else. 

Mr. Patrman. And I respect it. 

Senator Witey. Some of them, I think, were very honest. I am in 
the position where I do not want the remedy to be worse than the 
disease. I am in the position, also, where I owe no obligation to any 
of them, even folks in my own party I do not owe obligation to. The 
recent election demonstrated that. [Laughter.] 

I am just seeking to correct what I know is an evil, where power, 
economic, political, or even religious, gets in the hands of people who 
want to use that power at their advantage to the detriment of the 
little fellow. I want that power curtailed. 

However, I do not want to curtail it so that this country of ours is 
damaged in its economic strength and in its pursuit of leadership. 

So that is my position, and I want it understood clearly. 

Mr. Patman. That is my position, too, Senator. I will buy that. 

Senator Witey. Now, we buy lots of things in common, you and I, 

Another point raised by the opponents is that a company which 
meets prices is not starting the harm, that the injury to competition 
is done by the competitor when he first lowers his price which the 
company must meet. 

Is that an injury to competition, or is that just good American 
competition ? 

Mr. Parman. Well, it would be good American competition if, like 
the Standard Oil, it would give all its customers the opportunity to 
meet that competition. But if you allow them to use just one station 
to meet the competition of another station, why, that is restricting it. 
And it should be so that Standard Oil would have to give all the other 
customers of Standard Oil an opportunity to meet the price. 

Senator Wier. You have answered the previous question. That 
does not apply all over the country, that applies to what you think is a 
competitive section ? 

Mr. Parman. That is right, and that is a question of fact. 

Senator Winey. Yes, it is a question of fact. But what bothered me 
was that, supposing that is the rule that applies, and to meet competi- 
tion in the given area, like Detroit, it is said that the whole city of 
Detroit is the competitive area. Suppose we assume that 





Mr. Parman. It is all right for the sake of argument, yes. 

Senator Keravver. Just assume it is all a competitive area. 

Mr. Parman. I will assume that for the purpose of your question. 

Senator Wizey. Just a minute. Was it Red Indian that caused 
the harm, or was it Standard that caused the harm in the Detroit case? 

Mr. Parman. Well, I do not know that Red Indian was causing any 
harm. If they could sell, they wanted to sell, at 2 cents less, they could 
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do it. They had no advertising expense, they had no buildup in na- 
tional advertising, or anything like that 

Senator Wirixy. I get your point on that. Now, get mine: Within 
a given area, and I said Detroit, but let’s take an area a half-mile in 
each direction. Right over on that highway this fellow gets it because 
he is just on this side of the highway, competing with this fellow who 
is in here. So here is another Sendh of fellows that are sore, and they 
are losing their business. 

So I am raising one of the serious questions that have been raised, 
which, in my opinion, is very indefinite. If we can clarify it or do 
something in that respect, fine. 

Because I think what we will find, if you pass this legislation, is 
that it is not a cureall, and maybe you had better take a little look and 
see if there are not—have you any amendments to suggest ? 

Mr. Parman. No,sir. 

Senator Wrrxy. No amendments? 

Mr. Parman. No. 

Senator Winey. Do you think you have found the answer ? 

Mr. Parman. No. I would like to have it a lot better, but I feel it 
is so reasonable I do not see how any person who is studying it, like I 
know you are, can afford to be against it. 

Senator Witey. You compliment me. 

After all of this confused talk, on both sides of the question, you 
could even say that we have a right to be confused. 

The act would place no obligation on a wholesaler, for instance, 
which you have said, in intrastate business. We have agreed on that. 

This is true even if you received the supplies mainly from outside 
the State, isn’t it? 

Mr. Parman. No, if he got his supplies from outside, he would be, 
in that particular business, in interstate on purchases. 

Senator WiLey. Oh, yes. 

Mr. Parman. But. in his sale—— 

Senator Witey. To the retailer. 

Mr. Parman. To the retailer, 1 think it would be intrastate, just 
like the reailer’s sale would be intrastate. 

Senator Witry. Now we are coming to another very dangerous 
thing that does affect the small grocery man, in my opinion. The 
wholesalers in my area, 6 or 7 of them within a given area of 100 miles, 
are competing for that business. They undoubtedly get a lot of their 
supplies from out of State. However, they are doing intrastate busi- 
ness, and so one wholesaler says: 

“Now, I got these peas in Minnesota, but it does not make any 
difference, I am selling them in intrastate business.” 

This fellow says, “Il got the peas in Wisconsin,” and he is doing 
intrastate both ways; he got them from the producer and he is now 
the distributor. So they get into a little price war. 

Does this bill apply? 

Mr. Parman. Well, Senator, you are talking about exceptions. I 
do not think we should—— 

Senator Witzy. No, I am not. 

Mr. Parman. It is the general rule which I think is what should 
concern us. 

Now may I invite your attention, on that particular point you are 
talking about, to the State of Idaho, where the legislature is in session 
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now and they are considerng a bill for intrastate just like S. 11. And 
I think that if we pass S. 11, the States that do not have a comparable 
law will pass it, because they want to protect their hometown mer- 
chants. You see, this law will protect the hometown merchants, 

Senator Winey. I think you are right. I think, as I said yester- 
day, that the largest part of small business is intrastate. 

Mr. Parman. Well, I would not accept that as true. 

Now in Idaho, the reason they do not pass that is because Congress 
has not passed this S. 11. If we will pass S. 11, I think the Idaho 
Legislature will pass one that will take care of the intrastate situation, 
and I think other States that do not have similar laws will pass them, 
too, because they want to protect their hometown merchants. It is 
getting serious. 

Senator Witey. I think that is the only way the hometown mer- 
chants will be protected. 

Mr. Parman. Yes, sir. 

Senator Witey. I do not think you will get it by national legislation 
when a large percentage of them are, after all, intrastate. 

Mr. Parman. But this is a step, Senator, a long step in the right 
direction. 

Senator Kerauver. Before we leave the wholesale business of Wis- 
consin, Senator Wiley says there may be 100 wholesalers in an area, 
many of whom buy their materials, say, from Minnesota in interstate. 

The law applies to discriminatory prices that the sellers may make. 
The sellers are also selling to the big chains. Without this law, the 
wholesaler is in danger of being extinguished, because he has nothing 
to protect him from the seller making a very discriminatory price to 
the big chains, who are really in competition with the wholesaler. 
Isn’t that true ¢ 

Mr. Parman. That is exactly right; yes, sir. 

Senator Winey. That is as clear as mud to me, because you do not 
accept the facts that I said, that there were 6 of them in a given area, 
and 3 of them got their goods from outside and 3 of them got their 
goods from inside, and all of them selling to 200 retailers. 

There isn’t any interstate commerce in this; this is intrastate. The 
fellow inside, whether he gets the goods from the outside, is dealing in 
intrastate commerce, is he not? If you disagree on that, then I want 
to know the answer. 

Senator Krravuver. May I ask, were the three who were in interstate 
commerce getting their supplies over in Minnesota ? 

Senator Wirey. Yes. 

Senator Keravver. In competition with one another. That seller 
would not be able to discriminate as between those three. 

Senator Witey. You mean the seller that sells to them ? 

Mr. Parman. That is right. 

Senator Wizey. All right, I will agree to that. 

Senator Kreravuver. The law would not be applicable to the interstate 
suppliers who get their supplies purely from inside the State of 
Wisconsin. 

Senator Witry. You are taking another step. I took the final and 
third step, the step from the wholesaler to the retailer in each in- 
stance. You are going up to where the seller sells to the wholesaler. 
Now we will agree on that. 
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I am just seeking to clear my own mind of much confusion that 
exists due to the statements that have come to us. 

This bill is not as broad as the wage-and-hour law which obligates 
even those whose business affects interstate commerce, or is in the 
stream of commerce; is that right ? 

Mr. Parman. I have not tried to compare them, Senator. 

Senator Krrauver. Your counsel there, Mr. MacIntyre—— 

Mr. Parman. He suggests it applies to all interstate commerce—we 
know that. 

Senator Witry. Take the three levels of competition: The primary, 
the manufacturer; the secondary, the wholesaler; the third one, the 
retailer. 

Most manufacturers do some interstate commerce, don’t they, so 
the act obligates most manufacturers. However, most wholesalers, 
as we have seen during the testimony yesterday, confine their business 
to one State except the very large national wholesalers. 1 am talking 
about. the little country store, and those are the fellows I am interested 
in, because I see them going out of business and I know they do not 
go out of business just because of price. 

You see, these great big chain fellows come in with beautiful stores 
and everything set up and find their salesmen and everything else, 
which is part of the competition that I do not think any law can do 
away with. 

Mr. Parman. That is due to credit. The big fellow can get credit 
now, and the little fellow cannot get any. So you see, the little fellow 
in your hometown, although they can run just as good a supermarket 
as anyone in the world, cannot get the credit to build that supermarket. 
But the outside concern has plenty of money coming in there to build 
it and put them out of business. 1t is going on all over America today. 

Senator Witey. All right, what is the angwer ? 

Mr. Parman. High interest and tight credit. 

Senator Witey. That is not in your bill,isit? [Laughter.] 

Mr. Patman. No. 

Senator Witry. In the same way, most retailers are engaged only in 
intrastate commerce, and that we have agreed is correct. So that 
although most wholesalers and retailers would not be obligated by 
the act, they will, nevertheless, receive the protection of the act. Is 
that right? 

Mr. Parman. Yes, the wholesaler who buys from the outside, he has 
protection. There is no question about that. 

Senator Witry. That is, the intrastate wholesaler and retailer will 
be protected from price discrimination by the big interstate manufac- 
turer and wholesaler. Am I right about that? 

Mr. Parman. But do not overlook the fact that there are a number 
of State laws, what you might call junior Robinson-Patman laws. 
Twenty-two States passed them in a very short time. I do not know 
how many States have them now. 

Senator Wixry. Pretty soon you will argue there isn’t any need for 
this law then because the States are going to take care of it. 

Mr. Patman. No, the States have a different situation. They have 
a different situation. 

Senator Wirry. Let’s get another statement of facts. Assume that 
a Wisconsin canner of peas—you see, I am talking about Wisconsin 
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eas again. You do that down in Texas, don’t you? What have you 
own there, shorthorns, longhorns ? 

Mr. Patman. We have most every kind. [Laughter. ] 

Senator Wizey. Allright. Now assume a Wisconsin canner of peas 
sells to a wholesaler in Chicago and to a wholesaler in Portland, Oreg., 
at the same price, let us call it “X,” but he sells to a wholesaler in New 
York City at a discount of “Y” percent. Would this be a price dis- 
crimination under the Robinson-Patman Act ? 

Mr. Parman. You will have to clarify that a little bit for me, Sena- 
tor, if you will? 

Senator Wirey. The clarification is that there are three spots. To 
two of them he gives the same price, and at the third spot, which we 
have said was New York City, he gives a special discount. 

Mr. Patan. If it is not in the same competitive area, it is all right. 

Senator Wirry. You know, this is an awfully small world. When 
I came to Congress the first time, Texas was isolated from bombing, 
but now it is very close. 

Mr. Parman. Yes, sir. 

Senator Witry. The same with my State. There are just a few 
isolated mines out there now. Geographically it is not isolated, 
we are only 6 hours away from the bombers up in Siberia. So when 
you talk about competitive areas—when you are crossing the conti- 
nent in a little over 3 hours—every area is competitive. So I think 
we have to think in terms of it being a very small world, and every- 
one is a neighbor to someone else, every country is a neighbor. 

So we come again to whether Portland, Oreg., Chicago, and New 
York are entitled to the same price. 

Mr. Parman. I think we can safely leave the question of fact up 

to the judges and juries. They have done a pretty good job in the 
rast. 
Senator Wier. Suppose the wholesaler getting a discount were in 
Portland, Maine, and he was in competition with a New York whole- 
saler for a northeastern market. Would the situation be different 
under S. 11? 

Mr. Parman. It goes back to the same competitive area. 

Senator Wirry. If they are competing for the market in New 
York, they would be in the same area: would they not? 

Mr. Parman. Of course they fix their own price, Senator; each 
one fixes his own price. There is nothing in this that has any price 
fixing at all. 

Senator Wny. Thisis where the manufacturer offers a discriminat- 
ing price to customers, 1 in Maine and 1 in New York. They are both 
competing for the same market in New York. 

Mr. Parman. Well, where it is construed to be the same competitive 
area, it would be a violation of the law. 

Senator Wirry. Supposing the home office of the canner learns that 
a seller and canner down in Texas is offering similar peas in the 
Wisconsin market at a discount of “Y” percent. May the Wisconsin 
canner meet that competition under H. R. 11, and still take the 
henefit of the defense of meeting competition in good faith? 

Mr. Patman. Senator, you are talking about exceptions. You 
know these people—— 

Senator Witry. They make the rule. 
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Mr. Parman. I know, but these people we are opposing here, you 
know they are the smartest people on earth, they have plenty of mone 
and they hire brains, and they hire the finest brains in the world, 
and the finest public-relations people, and they just make black look 
white and they create confusion when there is no confusion. 

They take the Golden Rule and make confusion out of it. AJ this 
is _ the Golden Rule; it just makes the fellows treat the customers 
right. 

Senator Witry. We have had that Golden Rule in the Ten Com- 
mandments for a good many centuries, and it has not worked. Even 
in Texas they violate parts of it. 

Mr. Parman. And it is violated in Wisconsin. 

Senator Wixry. I agree. But you have established now that we 
= agree that the rule does not work by itself, it requires something 
else. 

Mr. Parman. The law against murder does not work either 100 
percent, but it is a good law and I would not repeal it. J 

Senator Witey. No; I would not repeal it either. But I am talking 
about this, that my Wisconsin canners are not those big people you 
are talking about. I have seen them in my own town go broke and 
new organizations start up. They are small people, ad I am trying 
to find out what the true situation is. Because originally they threw 
the canner problem into these hearings, and I have been doing a little 
thinking about it because I have, I do not know how many, canning 
factories in the State. It is important that my canning factories know 
something about what this law will or will not do for them if it becomes 
the law of the land. 

It is not only true with the canning factories; it is true as to every 
little manufacturer. We both agree that the little manufacturer has 
to be protected as well as the wholesaler, as well as the retailer, against 
the octopuses. We agree to that. 

Mr. Patman. Yes, sir; we do. 

Senator Wier. But this is protection against people—people have 
tried time and time again, and lots of times, as I say, the cure is worse 
than the disease. I do not want that to happen here. When I hear 
strong men argue the way that they have, I want to be sure that I do 
not make the mistake. 

Senator Krerauver. What do you say about those canners in Wis- 
consin ¢ 

Mr. Parman. I think you will find, Senator, I suspect you will 
admit, there is a lot of concentration even in your State in the canning 
industry now. 

A lot of mergers are going on, and a lot of little fellows are going 
out of business. I want to assure you that I believe this will protect 
them. 

Senator Wirey. I think, Mr. Chairman, you have been very kind. 
I had another committee meeting this morning, but when I was as- 
sured that this distinguished Texan was to be here, I left that meeting. 
Not on your account, but on his account. [Laughter.] 

Senator Keravcver. On his behalf, may I say we appreciate your 
coming. 

Mr. Parman. I feel highly honored, Senator Wiley. I am always 
glad to discuss these questions with you because I know you want to 
do exactly the right about it, too. 
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Senator Krravver. Congressman Patman, you have been very gen- 
erous with your time. Can you stay any longer? 

Mr. Parman. I have another matter, but of course if anyone wants 
to ask any questions, I will stay to answer them. 

Senator Keravver. Mr. Dixon, do you have any questions ? 

Mr. Dixon. If the Congressman does not have any objection, I 
would like to ask Mr. MacIntyre a question while Senator Wiley is 
here. 

Senator Keravuver. All right. 

Mr. MacIntyre was supervisor of the enforcement of the Robinson- 
Patman Act for many, many years at the Federal Trade Commission. 
I expect he knows more about it than any man in the country. He is 
counsel for the Small Business Committee. 

Mr. Drxon. I would like to ask this of Mr. MacIntyre. I labored 
long in the vineyard at the Federal Trade Commission under Mr. Mac- 
Intyre’s supervision on the trial staff down there. 

I would like to ask Mr. MacIntyre if, in his experience, it is not 
true that the great majority of all the wholesalers in the United States, 
whether they are wholesalers in food, hardware, or various and sundry 
items, are not dependent upon the goods that they sell from a source 
outside the State where they operate? 

Mr. MacIntyre. From what experience I had at the Federal Trade 
Commission in studying situations of that kind, I found that they 
were, for the most part, buying from without the State. 

Mr. Drxon. Those wholesalers are in competition for existence with 
chains ~ also get their supplies from outside the State, are they 
not, sir ? 

Mr. MacIntyre. In a great many of the instances they were. 

Mr. Drxon. That still takes into account the situation that Senator 
Wiley has outlined here, that there are those instances where there 
are manufacturers that sell to wholesalers in the same State, that sell 
to retailers in the same State. You are aware of those situations, 
are you not, sir? 

Mr. MacIntyre. Yes;I am. And for the benefit of Senator Wiley, 
I would like to say this: When I first went with the Federal Trade 
Commission, better than a quarter of a century ago, I lugged a brief- 
case up in your State to investigate price discriminations against one 
of your little canning companies up there. 

We were not able to do much for that concern in the enforcement 
of the law because of the court decisions that had shot holes into the 
antiprice discrimination law. 

Senator Wirry. Didn’t you know enough to stay there? That is 
God’s country. [Laughter. | 

Mr. MacIntyre. It isa very fine country. 

Senator Wizry. That is very illuminating. Now tell us the facts 
so we know just what the competition is, what is that discrimination, 
who is creating it, how does it work? Conclusions do not mean much 
to me, because I used to be a lawyer, and I learned you get the facts 
before you even start to get your conclusions. If you do not, you are 
liable to go off the deep end. 

Where is that competition and how does it work, who is doing the 
dirty work, and so forth ? 
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Mr. MacInryre. Mr. Patman gave an example on page 8 of his 
statement, a factual example, of what is going on today. It explains 
how it works, Senator. 

Senator Krerauver. You tell us about it, Mr. MacIntyre. 

Mr. MacIntyre. There is a national concern, a processor, not a 
little distributor or retailer, but a national concern processing a com- 
modity, went into a State—and it could be Wisconsin, but it happens 
to be Kansas in this instance. It was a little sore at that little local 
man there and the competition that it was geting from him ‘ 

Senator Witey. What product? 

Mr. MacIntyre. It happened to be ice cream in this instance. The 
National Dairy Products Co. was the large one. The little one was 
Armstrong Creamery. And you have a lot of creameries out in Wis- 
consin also. | 

Senator Winey. Yes. 

Mr. MacIntyre. And this little creamery in Kansas wanted to really 
do what was right, as Mr. Patman outlined it to you, and it was 
attempting to do that. Through ineptness and mismanagement this 
large national concern had lost some business, so it proceeded to dis- 
criminate, to take that business away from the little fellows in Kansas, 
drive them out of business, and holdiie its prices high in some other 
area. 

But they are discriminating in Kansas to put them out of business, 
just as it can be done under the present situation in Wisconsin. 

Now that is an interstate business, that big National Dairy Prod- 
ucts Corp. The little Armstrong Creamery in Wichita perhaps isn’t 
interstate business, but it is being put out of business by the big inter- 
state outfit. 

Senator Witey. When you say discriminate, give us the facts. 
Just what did they do? I want to know that, because maybe I will 
find similar instances. I will ask the next question: How would this 
statute, if it became law, remedy this particular set of facts? 

Mr. MacIntyre. Mr. Patman sets that out on page 8. We outlined 
those facts a little earlier in the morning session. 

Senator Kerauver. Let’s take them again, Mr. MacIntyre. 

Mr. MacIntyre. Now they were selling ice cream at 25 cents per 
gallon less. That is, lowered it 25 cents per gallon, throughout that 
particular area. That was lower than 97 percent of all the sales that 
were then taking place in the area. But it had the claim, the large, 
nationwide concern, had the basis for the claim that it was meeting 
| competition, which under the present law gives them the absolute 
license to discriminate in price. 

And that letter closed off with the words: 








Of course Sealtest’s profits in other areas will more than carry the losses they 

will take in this one. 

Senator Wiiry. Now we are back to the question of competitive 
areas and so forth. That is, they lowered the price in all of Kansas 
25 cents a gallon? 

Mr. MacIntyre. No; this was in Wichita, where this little con- 

cern is located. 

Senator Kerauver. And in Kansas City ? 

Mr. MacInryre. Yes; and in Kansas City. 
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Mr. Drxon. A good-faith defense can be raised to an area discrimi- 
nation as well as to any other type of discrimination, can it not, Mr. 
Maclntyre? 

Mr. MacIntyre. It can where the competitive situation is at it was 
outlined in that letter from that little creamery. 

Senator Krravuver. Mr. Langdon West is here representing Sen- 
ator Hennings, and we know Senator Hennings is very interested. 
Do you want to ask any questions ? 

Mr. West. No; I have no questions, thank you, Senator. It has 
been very interesting. 

Senator Kerauver. Mr. Chumbris, do you have any questions to 
ask before the Congressman leaves ? 

Mr. Cuumeris. I have just several, Senator. 

I would like to pursue a question that Senator Wiley asked you a 
little while ago, in which he pointed out that, using Standard of 
Indiana as the example, where a supplier goes in to a dealer of 
Standard and offers that jobber—let’s call him a jobber—a price 
lower than what Standard was offering him. So that jobber goes to 
Standard and says, “I have been offered,” let’s say, “3 cents a gallon 
less than you are offering me; do you wish to meet it?” 

Now Standard has 4 or 5 other jobbers along the line in that com- 
petitive area. And under the present law Standard could give that 
particular jobber that 3 cents less and continue to give the other 
jobbers in that competitive area the price he had been giving them. 

Now the point I want to pursue is this, that let’s assume that 
Standard is not a supplier in this instance, it is just an ordinary busi- 
nessman who finds himself in that same position. He has 1 of 2 
choices under S. 11; he has the choice of either meeting that lower 
price that this other man offered him, and at the same time he would 
then, under S. 11, have to give that same price to all dealers; or he 
would have to withdraw ? 

Mr. Patman. All dealers in the same competitive area. 

Mr. Cuumeris. Competitive area, the other 4 or 5 that I just men- 
tioned. Or, he could withdraw from the picture completely. Now 
let’s assume that this particular dealer 

Mr. Parman. Withdraw from the picture ? 

Mr. Cuumeprts. I mean, he has the choice. In other words, let’s 
say he figures that he could give that 3 cents less to this particular 
jobber, but it would not be economically possible for him to give it 
to the other 5. Or, let’s say this competitive area might be what you 
mentioned, there were 356 gas stations in the Detroit area, but all 
of them may not have been in the competitive area. So he has ¥ 
choices: he either meets that lower price, and in so doing, under S. 
11, he would have to give it to all 5 or 10, or whatever the number is 
in that competitive area, or pull out completely. 

Now let’s assume under S. 11 he would pull out. In pulling out, 
wouldn’t he be hurting his business and at the same time may be less- 
ening competition, because there is one supplier doing less business. 

And 1 step further, in doing so, this jobber still is getting the 
lower price, so the other 4 or 5 dealers, or 10 in that competitive area, 
will still be injured by that 3 cents. — 

Now I would like to have your reaction to that set of facts? 

Mr. Parman. I do not like the phrase “pull out.” He hasn’t got 
in and therefore he does not pull out. 
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Jt: Cuvumeris. He is already in. I mean, these are his dealers as 
of now. 

Mr. Parman. Let’s look at it from the standpoint of the public. 
Now if you let Standard just single-shot that little refinery that way, 
with just one single shot put him out of business, which it could do, 
why then of course the ablie will be denied that lower price on that 
unbranded gasoline indefinitely. In other words, Standard would 
just have a monopoly. 

Now if you permit him, Standard, to meet that competition just 
at that one place and not meet it at the oher places, why of course that 
is discriminating against their own customers whom they selected 
themselves. And from the standpoint of their own customers, they 
should not be allowed to do that. I think that is wrong. Don’t you 
think so? 

Mr. Cuumpris. That is not my question. I understand your point 
of view, and you very well expressed it in your brief here this morning, 
in your statement—a very excellent statement. 

But we have had jobbers who have appeared before our subcom- 
mittee in the last 6 weeks that we have been holding hearings, and 
they bring out this precise example that I have given you. 

Mr. MacArthur Fron the cement people, and some people from 
lumber, and some gas people, and various other industries have used 
this very similar example. Their argument is that I have the choice 
of either meeting that lower price to one of my jobbers, and if I do 
that I have to give it to all of my jobbers in that competitive area—— 

Mr. Parman. That is right. 

Mr. Cuumpris. Or I will have to pull out because I cannot eco- 
nomically give it to them. 

Senator Witey. Quit the business, you mean ? 

Mr. Parman. He would not quit business. 

Mr. Cuumpris. I mean pull out of that particular area, which will 
lessen the amount of his business. And as Senator Dirksen pointed 
out when Mr. MacArthur was before us, then that particular supplier 
would have to look elsewhere to make up for it, if he was forced to 
meet those particular jobbers. 

Mr. Parman. Maybe Mr. Johnson would like to comment on that. 

Mr. Jounson. The comment I might offer is that the most efficient 
supplier, rather than inevitably the biggest supplier, would win out 
in the competitive contest. 

Does that answer your question ? 

Mr. Cuumperis. No, that does not answer the question that the job- 
bers have presented to this subcommittee. Let’s put it that way. 

I mean, we have had jobber afer jobber who has used this particular 
illustration, and their further point was that whether this supplier 
met that lower price or not, whether he met it or not, the lower price 
is already given and so these other dealers would be hurt by it anyway. 

Do you agree ? 

Mr. Jonnson. All right, let me begin with why you have any prob- 
lem on this subject at all. If all of your competitors were of the same 
size, if they all sold the same volume of goods, there would be no prob- 
lem, there would be no need for any law at all on price discrimination. 
The only reason you have any problem is that your bigger competitors 
put the smaller competitors out of business—without respect to effi- 
ciency. 
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This is true of manufacturers, and true of sellers, at any trade level, 
even when they pay the same price for their supplies, and have the 
same unit cost of operations. The big seller will destroy the small 
sellers. 

But in addition, where you have a regime of price discrimination, 
the big buyers usually receive an additional unearned advantage in 
the price they pay for their supplies. 

Does that answer your question ? 

Mr. Cuvumepris. All I wanted to bring out was an answer to a prob- 
lem that has been presented to the subcommittee by the jobbers, be- 
cause,they feel that they are going to be seriously injured by S. 11. 

Mr. Jounson. It is entirely true, the supplier would be confronted 
with a choice: He may have to lower his price to a larger number of 
customers than he would like to lower the price to, or he has the choice 
of, as you say, “pulling out.” 

Mr. Cuumprtis. That is right. I mean, I am correct in the illustra- 
tion; he has one of those two choices? 

Mr. Jounson. When that arrangement exists, then it is a question 
of which supplier will sell at the lowest uniform price to get the buyers’ 
business. 

If I may go back to the Standard case again, let us assume that you 
have a small seller, as Red Indian was, trying to break into the 
market. Now we begin with the premise that the kind of competition 
that we are trying to preserve does not mean that each man now in 
business has the right to a certain share of the market; rather it 
means that this will be an open market, an opportunity for anyone 
to come in who can build a better mousetrap, or build a standard 
mousetrap cheaper, even though the newcomer is small. 

Now where will your Red Indian ever find entry into the market if 
you permit Standard to discriminate in price to meet the lower price 
at any point in the market that Red Indian tries to enter? You do 
not have an open market, you have a closed market, one where the 
biggest supplier can keep the smaller suppliers out. 

Mr. Cuumerts. Yes; but let’s carry that just one step further 
Let’s say that this supplier that we are referring to decided to with- 
draw from that particular area ? 

Mr. Jonnson. Yes. 

Mr. Cuumpris. Then, Red Indian gets in there. That goes back 
and the reverse, if Standard should drive his competitor out, and then 
he can go back and raise the price back to level. Is that right? 

Mr. Jounson. That is right. 

Mr. Cuvumerts. I mean, it could go that way, too? 

Mr. Jonnson. I think the effect is that you have put some terrific 
pressure on the high-priced seller, you put pressure on him to lower 
all his prices. And if he is inefficient and cannot stand it, he is driven 
out of business. 

Mr. Cuumerts. There is one question that came up yesterday, and 
this applies particularly to the food business. There were many illus- 
trations of coercive buyers who are forcing the seller or the manufac- 
turer, or the jobber, whatever way you want to put it, to press this 
price down and down and down, and in doing so, my point comes up 
to this—let’s say that a very large seller—he may be A. & P., as an 
illustration—which has its outlets all through the country, will go toa 
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manufacturer, and in going to him—the illustration brought out—he 
kept going every year, pressing the price down, a bigger discount 
each year, until this particular manufacturer was making very little 
profit from A. & P. 

But what would happen to that particular manufacturer then, when 
he barely makes a profit at all with A. & P., what would happen to 
him or others in his similar position if under S. 11 he were required 
also to give that same price to other dealers in that particular com- 
petitive area? 

Senator Krerauver. Before you answer that, Congressman Patman 
has to leave. 

Off the record. 

Discussion off the record. ) 

Senator Kerauver. Proceed. 

Mr. Jounson. Am I correct in this observation, that your canner 
who is discriminating, selling to small competing retailers of A. & P. 
and charging them a higher price, and charging the A. & P. a lower 
price, aad making a small margin on the sales to A. & P., that he is 
doing that in response to a competing offer from another manufacturer 
who will sell uniformly at a low price to A. & P. # 

Mr. Cuumepris. Let me start my illustration over again. 

Senator Kerauver. Let’s try to get it down plainly and clearly. 

Mr. Cuumpris. I will use the exact illustration that was used at 
the hearing on Friday. <A big dealer goes in and buys all of his 
products from one cannery and in doing so, gets a very, very good 
price. I think that the price used in the illustration was $1.10. 

Then that big dealer goes to a bigger cannery which has, let’s say, 
9 dealers, and this big dealer says, “I am able to get all of the corn”— 
I think that was the illustration “for $1.10.” He had been getting 
$1.25, and that is what he had been charging all 10 of his dealers. 

So the big canner, wanting to keep the big dealer as one of his 
customers, keep his product in his store, says, “All right, I will give 
you that at $1.10, although I will make a very small margin of profit.” 

Under the existing law, he can still give his other dealers $1.25. 
Now, under S. 11, he would have the choice of either saying “No” to 
the big dealer or lowering the price to $1.10. Now that is the illus- 
tration that is given. 

What impact would that have on these canneries, what solution do 
you have for that situation that faces these canneries all over the 
country ¢ 

Mr. Jounson. I can see the result as the law is now, as I under- 
stand the law to be, and I can see the competitive result under the 
law as I understand the bill would make it. Now, as I understand 
the law presently, you permit your large canner to foreclose the mar- 
ket, A. & P.’s market, to the small canner who perhaps does not have 
its own distribution system, its own national advertising, it doesn’t 
have enough money to have those things, and does not, as a practical 
fact, have access to your independent retailers. The independent 
retailers would perhaps like to buy from him if they knew about 
him, and he would like to sell to them if he knew about them. In 
other words, you permit the big canner to take both the high-priced 
business and the low-priced business. And you also create inequalities 
among the buyers; give A. & P. an advantage; squeeze out the com- 
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peting retailers, and at the same time you drive out the small manu- 
facturer. That is the law as it stands now. 

Mr. Cuumprts. I do not think with the illustration that I gave you 
that would be. The illustration I gave you was that this big dealer 
went to this one canner, and this canner for some reason sold out his 
entire lot. 

Senator Keravuver. Can you answer it pretty quickly. Otherwise, 
[ was going to suggest that you write the answer and put it in the 
record at this point. 

Mr. JoHnson. I am afraid I am delaying matters. 

Senator Keravver. I do not want to hurry you, but suppose you 
go on right now and see if you can get it cleared up. 

Mr. Cuumeris. Are they going to be back? T can withdraw my 
question. 

Mr. Jonnson. Let me see if I can put it simply. Here is an un- 
known canner X, who comes in and offers $1 under to A. & P. Del 
Monte is privileged to meet that price and, therefore, A. & P. does 
not buy from canner X, he buys Del Monte. 

Does that answer it? 

Mr. Cuumpris. Let it go in the record as it is. 

Mr. Jounson. I will be glad to try to frame an answer in writing 
if you would like. 

Senator Keravuver. If you and Mr. Chumbris would discuss the 
matter and see if you are talking about the same thing he is talking 
about, and then compare the answer, we will put it in at this point. 
You discuss it with him and see that you have the same thing. 

We thank you very much, Mr. McIntyre and Mr. Johnson. 

(Material to be inserted at this point follows :) 

SELECT COMMITTEE ON SMALL BUSINESS OF THE 
House OF REPRESENTATIVES OF THE UNITED Srares, 
STH CONGRESS, 
Washinyton, D.C., April 12, 7957. 
Hon. Estes KEFAUVER, 


Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Judiciary Committee, Washington, D. C. 

My Dear Mr, CHArRMAN: When I accompanied Representative Patinan in his 
appearance before your subcommittee on April 3, and subsequently attempted 
to answer two of the questions raised by Mr. Chumbris, it was suggested that 
I elaborate on these answers in writing, to be included as a continuation of 
my oral remarks. 

A brief elaboration is attached herewith. 

Sincerely yours, 
Wm. SumMMERS JOHNSON, 
Chief Economist. 


CONTINUING Mr. JOHNSON’S ANSWERS TO QUESTIONS PosED by Mr. CHUMBRIS 


It has been suggested that I supply in writing a further elaboration of my 
answers to two questions posed by Mr. Chumbris. 


INJURY AMONG BUYERS 


The first question involves a situation where a supplier discriminates in 
price among his competing dealers, to mect the lower price of a competitor. The 
question then is this: Is the “injury” to competition among the buyers caused 
by the supplier who discriminates; or is the “injury” really caused by the com- 
petitor who offers the lower price in the first place, since “the lower price is 
already given and so those other dealers would be hurt by it anyway.” It is to 
be assumed, of course, that the competitor who offers the lower price is offering 
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a uniformly low price, and not a discriminatory price, since the question is con- 
cerned with what the effect would be if neither supplier were permitted to | 
discriminate. | 

The answer, in brief, is that the “injury” among the buyers is caused by the 
discrimination—that is, by the one supplier’s two prices, rather than by the other 
supplier’s single, low price. While it could be said that the first appearance 
in the market of the low, nondiscriminatory price is the cause of a monetary 
price inequality among the buyers, this is the normal competitive stimulus to 
a general price readjustment. The discrimination, on the other hand, suspends 
the price adjustments whicb ~would follow to correct the inequality under more 
highly competitive conditions, under which conditions the discrimination would 
not arise. Where there is a discrimination to meet the competitor’s uniformly 
low price, there is frozen a pattern of price inequality among buyers which, 
except for the discrimination, would either not arise or would be promptly 
corrected after it did arise. 

Let us consider one by one the steps in the price adjustments which would take 
place in response to the first seller’s initial offer of a low, uniform price, if 
discriminations were prohibited. We may then contrast these adjustments to 
what takes place when the second seller discriminates to meet the first seller’s 
offer. 

In the first place, if the discrimination were prohibited, the price inequality 
might never arise. The high-priced seller would be confronted with a choice: 
He could either (a) reduce his price to all, or (b) give up the business of the 
contested buyers and maintain his price to the other buyers. As often as not 

the pressures for reducing prices to all would be determining; furthermore, 

even if the seller decides the other way, there is a continuing pressure to 

| reduce prices later, so as to regain the lost business. This is, of course, a 
pressure which never develops where the seller is free to discriminate to retain 
both the high-priced and low-priced business. 

But what happens when the high-priced supplier does decide to forego the busi- 

ness of the contested dealers and to maintain his price to the remaining 
dealers? 

The more fortunate dealers will, of course, take business away from the dealers 
who pay the high price, just as if a single supplier sold to the different dealers 
at different prices. But here again there is a crucial difference. Under the 
nondiscriminatory arrangement, when the dealers paying the high prices lose 
business, the supplier to those dealers also loses business. When the supplier 

| discriminates to retain both the high-priced and low-priced business, he main- 
| tains his volume even though some of his dealers may be putting his other 





dealers out of business. So here, then, the nondiscriminatory requirement puts 

another pressure on the high-priced seller to reduce prices, thus tending to elim- 

inate such inequalities among buyers as may have developed. And here, also, 
| is a pressure which is largely inoperative when the supplier discriminates among 
| competing dealers. 

Finally, one other decisive force operates, under the nondiscriminatory 
arrangement, to correct price inequalities. The fact that the low-priced sup- 
plier is selling at a uniformly low price usually means that this price is to 
him a profitable price, and he will take all the business he can get at this 

price. Consequently, if all of the buyers within a competitive area do not 
have equal access to low-priced goods from this supplier, it will usually be 
only because, as a temporary matter, this supplier does not have sufficient 
capacity to serve all who would like to buy. This means, then, that if the low- 
priced seller can succeed in getting business in the first instance by offering 
low prices, and the market is still open, he will soon be in a position to expand. 
At this point, certainly, the inequalities among the buyers will be eliminated, 
since the high priced seller must now either reduce his price or lose his remain- 
ing customers. 

All of these pressures—first, those which tend to prevent price inequalities 
from arising, and second, those which tend to bring about a correction of those 
inequalities which do arise—are pressures which are avoided, or rendered in- 
operative, when the seller discriminates to keep both the high-priced business 
and the low-priced business. In contrast, when sellers are free to discriminate 
to hold buyers in the face of a low-priced competitor, price inequalities among 
buyers not only develop, but they may continue indefinitely. The inequalities 
may continue until the low-priced seller goes out of business, or else withdraws 
the low-price offer—unless, of course, all the disfavored buyers go out of business 
first. 
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Manifestly, it is not the temporary inequalities among buyers which cause 
the great damage. Temporary inequalities will arise merely because some of 
the dealers buy, or fail to buy, on changes in the market. Rather, it is the pro- 
longed discrimination, continuing year after year, that causes the real damage, 
and as a matter of practical enforcement possibilities, it is this prolonged dis- 
crimination with which the law is concerned. An examination of the Robinson- 
Patman Act cases brought by the Government would show, I believe, that in al- 
most every instance the discriminations had been in existence for many years, 
and sometimes decades, before a complaint was filed. Consider, for example, 
the Standard Oil (Indiana) case, which has been much discussed here. The 
complaint was filed in October of 1945. The Commission charged, and it later 
found, that the same discriminatory pricing pattern had been continuously in 
effect from the time the amended act was passed, or for almost 10 years. Fur- 
thermore, the defendant in the case introduced evidence showing that the dis- 
criminations had been established several years prior to that. 

There is a general qualification to all I have said, and will say in answer to the 
next question: In the same sense in which the questions have been put, I am 
discussing two sellers only to illustrate the more usual competitive processes 
where there are a number of sellers. If there were only two sellers, literally, 
other problems would arise. 

For example, when suppliers are in reality quite few, or competition among 
them is weak for other reasons, it is frequently of benefit to all of the suppliers 
for one or more of them to discriminate in favor of a few dealers. In these 
cases the discrimination is the means by which the supplier controls his dealers’ 
resale prices and also controls his dealers’ profit margins. Where the dealers 
are numerous, the supplier can, by cutting prices to a few, squeeze the margins 
of the many. This process does not necessarily result however in consumers 
paying lower prices than they otherwise would; on the contrary, the consumer 
price in such situations can be assumed to be one which maximizes profits, and 
the margin squeeze on the dealers only diverts a larger share of these profits 
to the suppliers. Nor is the process good for the competitive system. Any mo- 
nopoly tinkering with prices and profits is bad, as the courts have frequently 
recognized, and this is as true of tinkering which keeps prices and profits 
artificially low, as it is of tinkering which keeps prices and profits artificially 
high. 

INJURY AMONG SELLERS 


Mr. Chumbris’ second question is concerned with effects of discrimination on 
the competition among suppliers. In the situation which has been described, 
a small supplier offers A. & P. his entire output at a low price. His entire output 
will meet only a part of A. & P.’s requirement for this particular kind of goods. 
Then a large supplier meets this low price on its sales to A. & P., but continues to 
make sales to A. & P.’s independent competitors at its usual high price. One 
of the conditions in this problem is, as stated by Mr. Chumbris, that the dis- 
criminating supplier barely makes a profit on the price it charges A. & P. The 
question, then, is what would happen to this discriminating supplier “if, under 
S. 11, he were required also to give that same price to other dealers in that 
particular competitive area”? 

In my oral answer to this question I have indicated that, in order to consider 
the whole competitive problem, we must also consider what happens to the 
small supplier who offers the single, low price. 

As I understand the Standard Oil (Indiana) ruling, the justification for the 
large supplier’s discrimination does not require that A. & P. actually purchase 
from the small supplier. It is only necessary that the small supplier make an 
offer of the low price, and as long as that offer continues, the large supplier is 
justified in continuing his discrimination to meet that offer. Under these cir- 
cumstances, then, there is a question whether A. & P. would purchase the little- 
known brand of a small supplier when A. & P. could purchase, at the same price, 
the well-known brand of a large supplier. Or to state the matter another way, 
there is a question whether, under the discriminatory price-meeting practice, 
the small supplier could make any sales at all, no matter how low a price he 
offered. Even if the brands of both suppliers are equal in all other respects, 
the mere fact that the large supplier’s brand is known to retail elsewhere at 
prices higher than A. & P. expects to charge for it will, normally, make that 
brand preferable to A. & P. 

Under the conditions stated, A. & P. would not as a usual matter purchase the 
goods of the small supplier. The exceptional case would arise—and no doubt 
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there are many—when A. & P. finds such purchases necessary to keep a par- 
ticular supplier in business and, in its wisdom, recognizes a long-run advantage 
in keeping that supplier in business. The advantage to A. & P., obviously would 
be in maintaining a lever for bargaining with its large suppliers in the future, 
and in maintaining, also, a legal justification which makes it easy for the large 
suppliers to meet A. & P.’s demands. It is pertinent to note however that where 
a small supplier is so fortunately situated as this, his continued existence results 
from a big buyer’s strategic considerations, not from a system of competition in 
which the small, low-cost producer can succeed on his own merits. 

As to the precise question, however, of what happens to the big supplier who 
is said to be confronted with the choice, under 8S. 11, of either losing A. & P.’s 
business or meeting the smaller competitor’s price to the independent grocers, as 
well as to A. & P.: The answer is that, whichever choice the large supplier makes, 
he will make relatively less profits than if he discriminates to obtain both the 
high-priced business and the low-priced business. Conversely, small suppliers 
as a Class will make relatively more profits. In those cases where the larger 
suppliers elect to withdraw from the low-priced business, rather than meet the 
smaller suppliers on equal terms, the smaller suppliers would then expand their 
sales and enjoy a large share of the total market. 

In the question which has been posed, it has been said that, in meeting the small 
supplier’s price, the large supplier makes a very low profit on its sales to A. & P. 
A companion question that might be considered, then, is this: Since the small 
supplier must take a low profit on all of his business, why cannot the large 
supplier take a low profit on a somewhat larger fraction of his business than 
now? 

The point is, of course, that S. 11 would lessen the artificial advantages of big- 
ness in the competition among suppliers. Small suppliers would have a better 
chance of survival and a better chance to grow. 

As I understand S. 11 and H. R. 11, these bills would not eliminate entirely the 
artificial advantage of bigness in the competitive contest between suppliers. Far 
from it. The advantage from discriminating to take both the high-priced business 
and the low-priced business flows to the larger suppliers, over the smaller sup- 
pliers, even where the smaller suppliers discriminate too. Under these bills, 
suppliers could still discriminate to a large extent, to take both the high-priced 
and low-priced business. These bills would only tend to widen the area in which 
the low price must be given, if it is given at all, to meet the competition of a low- 
priced competitor. For this reason, however, the bills would remove some of the 
advantages of mere bigness in the competition among sellers, and they would make 
the question of success or failure hinge somewhat more than now on the question 
of which sellers can produce and sell at the lowest prices, and hinge somewhat 
less on the question of which seller is the biggest. 


COMMENTS ON STATEMENT OF ANTITRUST LAW SECTION, ILLINOIS STATE Bar 
ASSOCIATION 


Marcu 23, 1957. 

DEAR COLLEAGUE: Thank you for letting me see the letter and the state- 
ment from the antitrust law section of the Illinois State Bar Association. It is 
returned herewith. 

I do not agree with the premise from which these lawyers’ argument starts, 
and I do not agree with their method of argumentation. Hence we are too far 
apart at the beginning to make appropriate any detailed comments on their 
statement. 

As for their premise, it is that price discrimination is necessary and wholesome 
for competition, and hence should not be effectively curbed. This understand- 
ably leads then to the conclusion that H. R. 11 is “not necessary to effective 
enforcement of the Robinson-Patman Act.” As indicated, I disagree with their 
major premise and I also disagree with their conclusion that the Robinson- 
Patman Act can be effectively enforced when it does not provide effective curbs 
on price discrimination. 

As for their method of argumentation, or analysis, I will make one point: 
The abstractions and wordplay which is the stuff of this analysis does not 
accommodate the basic reality which makes the law and any discussion of the 
law relevant. The reality is that business firms in competition for markets in 
the United States are of considerably different sizes, and have considerably dif- 


91068—57—pt. 2——22 








1050 TO AMEND SECTION 2 OF THE CLAYTON ACT 





ferent weights in the market, both as buyers and as sellers. If this were not the 
case, there would be no anticompetitive effect of price discrimination and no need 
for any law on the subject. 

The legislative investigations of the subject, going back to 1914, have neces- 
sarily taken account of the basic reality of the problem, and the legislative 
findings resulting from these investigations have been at odds with the lawyers’ 
premise concerning the effects of discriminatory selling. ‘The legislative findings 
have been more to this effect : 

First, where manufacturers (or sellers at any trade level) discriminate in 
price, the effect—whether intended or not—is that the big sellers tend to destroy 
or squeeze out smaller competing sellers, without respect to effiiciency or other 
merits. 

Second, the bigger trade buyers receive an unearned advantage in the prices 
they pay for supplies, which—whether intended or not—they use to destroy 
or squeeze out smaller competitors. 

Third, there is a considerable volume of evidence in this committee’s hearings 
on the petroleum industry last year which leads to the conclusion that it is by 
their discriminatory pricing techniques that the major oil companies are able to: 
(a) “Contain” the would-be competition from off-brand competitors; (b) control 
prices at which independent dealers sell to consumers and thus keep these prices 
at levels which maximize profits in the whole system ; and (c) squeeze the margins 
of the independent dealers so as to take for themselves a maximum portion of the 
maximum profits in the system. 

One comment on a detail of the antitrust law section’s statement: A great 
deal of space is given over to a contrived argument that the language “substan- 
tially to lessen competition or tend to create a monopoly” describes competitive 
effects which could not be distinguished from a mere “injury” to competition 
of the most minute kind. 

It happens that this quoted language is well known to the courts. It is the 
language which has for several decades defined illegal exclusive-dealing agree- 
ments and illegal tie-in sales agreements, under section 3 of the act; and it fs 
the same language which defines illegal corporate mergers under section 7 of the 
act. It can hardly be said that this language has stopped exclusive-dealing and 
tie-in sales agreements having only minor effects, or that it has stopped corporate 
mergers having only minor effects. 

I hope these remarks will be useful to you. 

Sincerely yours, 





WRIGHT PATMAN. 


JAPANESE TEXTILE Imports ArE Not AFFECTED BY H. R. 11 


Marcu 8, 1957. 


Dear COLLEAGUE: I have heard quite a bit of this argument about the necessity 
for meeting the competition of imported Japanese textiles. On first hearing, 
the argument sounds persuasive, since we know that the American textile indus- 
try is up against some tough competition from the Japanese imports. The argu- 
ment is, however, not really related to H. R. 11. Furthermore, even if it were, 
it would seem to me that if imports of Japanese textiles present a problem that 
needs correction, we should correct it by raising the tariff. It would not make 
sense to try to meet the problem by having a weakness in our antitrust laws to 
permit a practice which will destroy competition in our textile industry at home 
and destroy competition among the distributors and dealers in textile products. 

If we allow unlimited discriminations in price, a very few big manufacturers 
will end up getting both the high-priced business and the low-priced business, 
and the small manufacturers will have none. Similarly, if we allow this, a few 
big distributors will get the low prices, while the small buyers will pay the high 
prices, and all of the small buyers will soon be out of business. 

H. R. 11 will overturn, in part at least, the majority ruling of the Supreme 
Court in the Standard Oil (Indiana) case. The essential facts in that case 
were these: Standard was selling to certain of its customers at a price below 
that charged other of its customers who were in competition with the favored 
customers. The favored customers had available to them offers from a low-price 
distributor of an off-brand gasoline. In making these discriminations, Standard 
was therefore meeting the price of a competitor. Yet the competing dealers of 
Standard were sorely injured and in many cases, put out of business. The 
Supreme Court ruled that Standard was justified in its discriminations because 
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of the fact that it was meeting a competitor’s price. H.R. 11 would say, in effect, 
that the supplier can sell to a customer at any price he pleases, but he must not 
at the very same time charge a substantially higher price to other customers who 
are in competition with that customer. 

Now as for the argument that an American manufacturer should be free to 
discriminate in price among his customers so that he can meet the price at 
which imported Japanese goods may be offered to any of his customers, this 
does not help the American textile industry. Obviously, if « price cut to one 
customer keeps the Japanese goods out of his hands, then the goods are going to 
be offered to another customer, and so on, until they are sold. Discriminating 
in price is not going to cause the Japanese goods to be withdrawn from the 
market or to be dumped in New York Harbor. Freedom to discriminate in 
American markets is undoubtedly an advantage to big American manufacturers 
over smaller American manufacturers, and to big American buyers over smaller 
competing buyers, but it is of no advantage to American textile manufacturers as 
a whole in meeting the competition of Japanese imports. 

I hope these remarks will be helpful to you. 

Sincerely yours, 
WRIGHT PATMAN. 


Mason Or, CoMPANIES ORGANIZE FALSE-FroNt Lossy To Oppose EQUALITY OF 
OpPORTUNITY BILL 


Speech of Hon. Wright Patman, of Texas, in the House of Representatives, 
Monday, January 27, 1957 


Mr. PATMAN. Mr. Speaker, on the opening day of this Congress Members began 
receiving a flood of telegrams and letters from gasoline jobbers and retailers 
concerning the equality-of-opportunity bill, H. R. 11. Contrary to the position 
we would expect independent jobbers and retailers to take, these wires and letters 
have not asked for support of H. R. 11, but have asked for its defeat. 

Since I am one of the authors of this legislation, several Members have asked 
me to look into this pressure drive and try to find out what is behind it. As 
most Members know, H. R. 11 was designed to help small-business people, in- 
cluding gasoline jobbers and retailers. Furthermore, retail gasoline dealers 
have, for several years, been pleading for this legislation. So naturally Members 
have wondered why it is that small-business people who would be helped by 
the legislation are participating in a drive to defeat the legislation. I am now 
prepared to give the answer. 


MEETING AT THE BLACKSTONE HOTEL, CHICAGO 


The drive was organized by the major oil companies on October 1 of last year. 
I have here a photostatic copy of a private and confidental letter of that date 
which invites certain members of the industry to an organizing meeting in 
Chicago, at the Blackstone Hotel, on October 12. I believe that the content 
of this letter will leave no doubt in anyone’s mind that the “legislative propos- 
als” referred to in the letter, as being the purpose of that organizing meeting are 
in fact the various forms in which the equality of opportunity bill have been 
presented. 

I also have here some recent letters and other literature which the oil com- 
panies have been sending to their jobbers and retail dealers, which letters and lit- 
erature advise these jobbers and retailers that passage of the equality of op- 
portunity bill would be contrary to their interests. 

Finally, I will present for the Members’ attention a wire from one gasoline 
retailer who wired his Senator asking him to oppose H. R. 11, and then 2 days 
later, this retailer wired his Senator again explaining that he had not sent the 
first wire voluntarily, but had been pressured into sending it by his supplier, the 
Standard Oil Co. of California. The second wire ends by asking the Senator to 
support H. R. 11. 


PRIVATE AND CONFIDENTIAL INVITATION LIST 


Coming first to the letter which announced the October meeting, we may 
notice that it is signed by one J. G. Jordan. It is marked “private and confi- 
dential.” It is written on plain paper, without a letterhead, and there is nothing 
on the face of the letter to indicate who J. G. Jordan is or what organization 
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he is with. There is attached to this letter however, a brief reply form which 
the recipient of the letter was to mail in to indicate whether he would not be 
present at the meeting. The reply form was to be mailed to room 3801 at 50 
West 50th Street, New York 20, N. Y. 

My references show that 50 West 50th Street, New York, N. Y., is the address 
of Rockefeller Plaza, and that the 38th floor is occupied in part by the American 
Petroleum Institute. The American Petroleum Institute—or API, as it is called— 
is the organization of the oil companies, not the oil jobbers or the retailers, All 
of the big oil companies are members, and its influence is worldwide. 


WHO IS MR. JORDAN? 


Now who is Mr. J. G. Jordan? 

Room 3801 is listed as the office occupied by Mr. J. G. Jordan who is vice presi- 
dent in charge of marketing of the Shell Oil Co., and who is also vice president 
for marketing of the American Petroleum Institute. Mr. Jordan is also listed as a 
member of the board of directors of the API and a member of its executive com- 
mittee—which, I am told, is no small seat of power in these United States or any- 
where that the streams of world commerce flow. 

Mr. Jordan’s letter is of course too discreet to mention the equality of oppor- 
tunity bill by name. It simply warns the reader of what is called legislative pro- 
posals affecting the marketing segment of the oil industry. The letter also says 
of the these proposals that, and I quote, “Their importance and potential effects 
are such as to require an organization of all interests of oil marketing.” This let- 
ter makes clear that the formation of such an organization is the purpose of the 
October meeting. 

I ask that Mr. Jordan’s letter, which I have marked “Exhibit I,” be inserted in 
the Record at the end of my remarks, together with the reply form and the invita- 
tion list which are attached to this letter. 


ALL MAJOR OIL COMPANIES INVITED 


Needless to say, the invitation list contains the names of all of the major oil 
companies. 

But others appear on the list too. Indeed, it would not have been necessary to 
call a special meeting and send out invitations if the business of this meeting was 
merely to mobilize the major oil companies against H. R.11. The purpose of the 
meeting was to bring in certain oil jobbers and retailers, and particularly the 
State and national heads of oil jobber and retail associations, to try to sell these 
groups on the idea that small jobbers and retailers would be hurt by this leg- 


islation. 
THE THREAT THAT H. R. 11 WILL PASS 


As most of the Members, know, small-business people in the gasoline business, 
and, I believe, in every line of business, have been pleading for the “equality of 
opportunity bill’ for several years. Not a few began asking for such legislation 
as early as 1951, right after the Supreme Court put the loophole into the antitrust 
laws which this legislation is designed to plug. That loophole was created by 
the Court’s opinion in the Standard Oil (Indiana) case. Since that time the 
meaning of the loophole has become clearer, and the loophole has been enlarged 
by later decisions of the lower courts and the Federal Trade Commission. In 
the last term of Congress, the House passed the equality-of-opportunity bill by a 
vote of 393 to 3. This was near the end of the session, however, and the Senate 
did not have an opportunity to take up the bill, although the Senate committee 
reported it. Clearly, this is a commitment to pass this legislation in this session 
We all understand now the necessity for it, and small-business people expect, 
and assume, that Congress will pass this bill promptly. Predictions have been 
made in the trade press that this bill would be taken up and passed as about the 
first order of business. 


OIL COMPANIES SHED TEARS FOR THEIR DEALERS 


All of this is clear to the major oil companies too, as it is to big business in 
other fields. The bill puts a curb on abuse of power. It takes away some of the 
artificial advantages of bigness. And it would thus make big and small com- 
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petitors compete on more equal terms. Naturally, big business does not like the 
bill. We are witnessing then, a highly deceitful program by which the major oil 
companies are trying to lead their jobbers and retailers to believe the legislation 
will hurt small business. And in some instances the major oil companies are 
actually pressuring their jobbers and retailers to send in wires and letters oppos- 
ing the bill. 

Now I would like to call to the Members’ attention photostatic copies of litera- 
ture which some of the major oil companies have sent out to their dealers. Here 
is a letter on the letterhead of Pure Progress, a publication of the Pure Oil Co. 
| It is dated simply “January 1957” and is signed by W. J. McAfee, editor, Pure 
Progress. This letter reads as follows: 





JANUARY 1957. 


Deak Pure Or, DEALER: Your success and ours—your opportunities to progress 
and ours—are inseparable. That’s why we want you to know about a common 
problem that may soon face us both. 

The new session of Congress is reviving consideration of legislation which out- 
laws the right of a supplier to help its dealers meet price competition in good 
faith. This legislation is pretty complicated, but we have boiled down the 
essentials in the attached. 

If this legislation is passed, we honestly believe that Pure Oil dealers—and 
all service station dealers—will eventually suffer. That's why we're calling it 
to your attention now. 

Thanks. 

W. J. McAFEE, 
Editor, Pure Progress. 


H. R. 11 AS EXPLAINED BY PURE OIL CO. 


Then there is attached to this letter a 6-page statement which bears the fol- 
lowing title: “What the Proposed ‘Anti-Good Faith Competition’ Legislation 
Would Do to Dealers.” I will not read this statement in full; a few selected 
paragraphs will be sufficient to indicate the flavor and purpose of it. The first 
two paragraphs read as follows: 

“At the 1956 session of Congress, legislatjon outlawing the good faith meeting 
of price competition passed the House of Representatives but failed in the Senate. 
Thus, many businessmen—large and small—narrowly escaped being suffocated 
by an altogether unworkable law. Although this legislation would have injured 
the whole range of industries, the oil business would have been hit very hard 
because it is more competitive than most other businesses. 

“In fact, had this legislation passed, one whole branch of the oil business— 
independent jobbers—would have been practically eliminated by act of Congress. 
Service station operators, who were represented by some groups as favoring this 
legislation, would have found their position undermined by this bill.” 

Then the next paragraph deals with what is called the threat that the equality- 
of-opportunity bill will be revived in 1957. Then here are some sample para- 
graphs which purport to explain how the retail-gasoline dealers would be hurt by 
passage of the equality-of-opportunity bill: 

“Price cutters would be protected by bill: Far from preventing gasoline-price 
wars, the objectives of the proponents of this legislation would encourage them. 
The legislation is intended to create what is a perfect atmosphere for the insti- 
gator of a price war: A price-cutter’s dream. 

a “ + * s a 2 


“This would encourage price cutters by ruling out any defense against their 
operations in the retail-gasoline field. The price cutter could move into a mar- 
ket with the assurance that he could draw to himself as much business as his 
pumps could handle, that no matter what he did his competitors would have no 
defense against him. 

oo * * * 7 * - 


“Once the price war got raging, dealers throughout that area would, of course, 
feel the effcts through a big drop in their gallonage. They would appeal to their 
suppliers to reduce their tank wagon price to the invading refiner’s level. They 
would warn that if they could not get this relief, the price cutter would force 
them out of business, causing their supplier to lose them as customers just as 
completely as if a competitor had taken them away.” 
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BETAILER WIRED HIS SENATOR INVOLUNTARILY 


The wire from the retailer I mentioned reads as follows: 


Hon. ALAN BIBLE. 
United States Senator, 
Senate Office Building, Washington, D. O.: 


About 7:30 p. m. last Friday, January 18, I sent you a wire which I desire to 
explain the true circumstances about. 

I did not send this wire voluntarily but was pressured into sending it by rep- 
resentative of my supplying company, Standard Oil Company of California, who 
told me that H. R. 11, the equality-of-opportunity bill, would be injurious to 
service-station operators. 

I bave since learned that this is wholly untrue and that our national organiza- 
tion and State association are both unanimously supporting this legislation. 

I ask you to support this legislation in the interest of service station operators 
and to be on the watch for this propaganda lobbying campaign by which major oil 
companies are victimizing and pressuring service-station operators to send wires 
against the operator’s own interests. 

Ray EyLer, 
Ray Eyler’s West End Service Station. 
RENO, NEV. 


STANDARD OIL OF CALIFORNIA REQUESTS DEALERS TO WIKRE MEMBERS OF CONGRESS 


A second statement was sent in by a retail-gasoline dealer of Salt Lake City, 
Utah. This dealer has written that the statement was given to him by one Mr. 
Al Millis, merchandiser for the Standard Oil Company of California, on January 
16,1957. This dealer has further written as follows: 

“Mr. Mills requested me to use this document in meetings with other service- 
station operators in an effort to persuade them to oppose H. R, 11, the equality- 
of-opportunity bill, and to get them to send wires and letters to their respective 
Congressmen and Senators in opposition to such legislation.” 

In this instance the statement is broken down into two shorter pieces. One 
piece is titled “What the Anti-Good-Faith Competition Legislation Would Do,” 
and another is titled “Why Anti-Good-Faith Legislation Would Hurt Gasoline 
Retailers.” It is apparent furthermore, that these two statements came from 
the same source as that statement sent out by the Pure Oil Co., which I have al- 
ready mentioned. Many of the paragraphs are identical with the paragraphs in 
the Pure Oil statement—word for word, and comma for comma. For example, I 
will cite one paragraph from the statement titled “Why Anti-Good-Faith Legisla- 
tion Would Hurt Gasoline Retailers,” and as may be seen this is identical with 
the paragraph I have already read from the statement circulated by Pure Oil: 

“This would encourage price cutters by ruling out any defense against their 
operations in the retail gasoline field. The price cutter would move into a market 
with the assurance that he could draw to himself as much business as his pumps 
could handle, that no matter what he did his competitors would have no defense 
against him.” 


API IS COMMON SOURCE OF OIL COMPANIES’ BTATEMENTS 


What then is the common source of statements circulated by two different major 
oil companies, the Pure Oil Co. and the Standard Oil Co. of California? The 
answer to this is supplied by the statement sent in by the Salt Lake City retailer 
as having been given to him by a representative of Standard of California. In 
addition to the two statements I have already mentioned, there is a third, briefer, 
statement which carries the notation that it is, and I quote, a “condensation of 
APIC brief what the proposed ‘anti-good-faith competition’ legislation would do to 
the oil business—December 7, 1956.” 

Then in this brief statement there are several paragraphs which appear verba- 
tim in the longer statements circulated by both Standard of California and by 
the Pure Oil Co. For example, the condensation from the APIC brief contains 
this sentence: 

“The legislation would have injured industry generally, and had it passed, 
service-station operators, who were represented by some groups as favoring this 
legislation, would have found their position undermined.” 
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Note then the puints of identity in this paragraph from the Pure Oil statement 
which is pitched somewhat more at jobbers than retailers. The paragraph reads 
as follows: 

“In fact, had this legislation passed, oue whole branch of the oil business—in- 
dependent jobbers—would have been practically eliminated by act of Congress. 
Service-station operators, who were represented by some groups as favoring this 
legislation, would have found their position undermined by this bill.” 

I believe that we can assume then that both of these statements from the Pure 
Oil Co. and Standard Oil of California had a common origin in a brief which 
was circulated by a committee of the American Petroleum Institute. 

I hope this will satisfactorily answer the questions of the Members about where 
the pressures are coming from which have been made to appear as coming from 
the independent oil jobbers and retailers. 

The letter signed by Mr. Jordan which I have referred to as exhibit I is as 
follows: 

Exureit I 
“OcTOBER 1, 1956. 
“PRIVATE AND CONFIDENTIAL 


“As you may be aware, there has been considerable activity at local, State and 
national levels in various forms of legislative proposals affecting the marketing 
segment of the oil industry. Many of these proposals are of particular interest 
tu suppliers (large and small), jobbers, refiners, and dealers. 

“Their importance and potential effects are such as to require an organization 
of all interests of oil marketing. Therefore, it is proposed that a meeting be held 
in Chicago on Friday, October 12, at 9:30 a. m. in the Blackstone Hotel, Crystal 
Ballroom, and Hubbard Room to be followed by Inncheon. It is hoped that you 
will be present to aid in the review, discussions, and plans toward an approach to 
the solution of these problems. It is expected that adequate legal counsel will 
be in attendance, and in addition to them the attached list reflects those invited 
to attend. 

“Kindly advise me of your intention to be present. 

“Very truly yours, 
“J. G. Jorpan.” 


The reply form attached to Mr. Jordan's letter is labeled Exhibit Ia, as follows: 


Exursrr Ia 


“New York, N. Y., October 1956. 
“Mr. JorpaN: I shall (shall not) be present at the meeting in Chicago on 
Friday, October 12, at the Blackstone Hotel, at 9: 30 a. m.” 
Finally, the invitation list attached to Mr. Jordan’s letter is labeled exhibit Ib 
as follows: 
Exutpit Ip 


“BLACKSTONE Horet, Cuicaco MEETING, OcroneR 12, INvIrTATION List 


“A. L. Frame, Cities Service Refining, New York: UWerbert Willette, Socony 
Mobil Oil Co., New York; M. F. Breeckel, Sinclair Refining, New York: J. G. 
Jordan, Shell Oil, New York; Bronce L. Kay, Esso Standard Oil, New York: T. 
A. Aldridge, American Oil, New York; J. G. Jimines, Tidewater Oil, New York: 
Cc. J. Guzzo, Gulf Oil, Pittsburgh; Frank R. Markley, Sun Oil, Philadelphia: 
Dwight T. Colley, Atlantic Refining, Philadelphia; S. C. Bartlett, The Texas Co., 
New York; 8. N. Elliott, Standard Oil (Ohio) ; Harry J. Kennedy, Continental 
Oil, Houston; Howard G. Vesper, Standard Oil (California) ; W. G. King, Jr., 
Richfield Oil, Los Angeles Arthur C. Stewart, Union Oil, Los Angeles: Frank 
A. Watts, Humble Oil and Refining, Houston; T. KE. Fitzgerald, D-X Snnray 
Oil, Tulsa; Merrill H. Utley. Standard Oil (Kentucky); Robert N. Scnoll, 
Esso Standard, New York; Wm. F. Kenney, Shel! Oil, New York; Hillyer Brown, 
Standard Oil (California) ; Osear John Dorwin, The Texas Co., New York: 
Austin T. Foster, Socony Mobil Oil, New York; Archie D. Gray, Gulf Oil Corp., 
Pittsburgh; Thomas. E. Sunderland, Standard Oil, Chicago; Lloyd F. Than- 
houser, Continental, Houston; Joseph P. Walsh, Sinclair Oil, New York; Jesse 
Stickel, Crown Central Petroleum, Baltimore; Everette F. Wells, Ashland Oil 
and Refining, Kentucky; C. D. Hill, Carter Oil, Billings, Mont.; Robert W. Lee, 
Husky Oil, Cody, Wyo.; Ted Martin, Lion Oil; I. L. Goldman, Aurora Gasoline, 








1056 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Detroit ; J. A. Doctor, Champlin Refining, Oklahoma ; Samuel Rosenwasser, S. R. 
Service Station, Brooklyn, N. Y.; Nels Stover, Ohio Oil, Findlay, Ohio; Dwight 
F. Benton, Standard Oil (Indiana); Lisle W. Sweet, Pure Oil, Chicago; E. N. 
Lyons, Phillips Petroleum, Bartlesville; Jess Knowles, Skelly Oil, Kansas City ; 
Howard Cowden, Consumers National Cooperative Refining Association, Kansas 
City; John Divine, New York City; John Harper, Harper Oil, New York; 
Robert M. Jenney, Jenney Oil, Boston; Harry Milton, Milton Oil, Clayton, Mo. ; 
J. B. Fisher, Kendall Refining, Bradford, Pa.; Rayburn L. Foster, Phillips Pe- 
troleum, Bartlesville; Charles E. Hardwick, Ohio Oil, Ohio; Wm. A. McAfee, 
Standard Oil, Cleveland; R. L. Milligan, Pure Oil, Chicago; Henry L. O’Brien, 
Cities Service, New York; Joseph L. Nolan, Farmers Exchange, St. Paul; B. L. 
Majewski, Great American Oil, Chicago;; Calvin Houghland, Direct Oil, Nash- 
ville Robert O. Anderson, Malco Refining, Roswell, N. Mex.; L. R. Kamperman, 
Leonard Refining, Michigan ; Don Dickey, Wayzata, Minnesota; Royal E. Decker, 
Ylymouth Oil, Detroit; Leslie R. Neal, San Antonio, Tex.; W. Tom Jones, Mont- 
gomery, Ala.; Geo. C. Sheehan, Portland, Oreg.; Sam Bohlen, Snyder Oil, Ohio; 
Russel 8. Williams, Gasteria, Indianapolis; B. E. Devere, Pathfinder Petroleum, 
Los Angeles; Stanton K. Smith, Smith Oil and Refining, Rockford; Stan Briet- 
weiser, Vickers Petroleum, Kansas; Raymond Tollette, Cosden Refining, Texas ; 
Norman Foley, Fresno, Calif.” 


ACTION ON H. R. 11 IS UP TO THE COMMITTEE ON THE JUDICIARY 


The equality-of-opportunity bill, H. R. 11, has been referred to the Committee 
on the Judiciary. This committee reported the bill favorably in the last session 
of the past Congress under the title H. R. 1840. I hope, therefore, that the com- 
mittee will act promptly in reporting the bill favorably again. I have written 
the distinguished chairman of the Committee on the Judiciary (Mr. Celler) to this 
effect, and for the information of the Members I would like to have my letter 
inserted in the Record, as follows: 

JANUARY 25, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My DEAR Mr. CHAIRMAN: My purpose in writing you is to express some thoughts 
I have about the equality-of-opportunity bill, H. R. 11, which I introduced Janu- 
ary 3, 1957, and which was at that time referred to the Committee on the Judi- 
ciary for consideration and report. 

It is my hope, and I know the hope of countless small-business men and their 
representatives, that the Committee on the Judiciary will find it possible to com- 
plete its consideration and report H. R. 11 at the earliest possible date. I do not 
mean by that to indicate that the bill should be reported without adequate con- 
sideration. Much consideration was given it by your committee and, indeed, 
by the House of Representatives during the 84th Congress. That consideration 
was based upon the record of extensive hearings and the reports thereon. So 
extensive have been the hearings on the bill that many small-business men and 
their representatives have expressed the thought that additional hearings on it 
are unnecessary. However, I am aware that representatives of oil jobbers and 
some other business firms have requested that they be given an opportunity to 
be heard on H. R. 11. I believe that anyone who wants to be heard on the bill, 
and who is able to present new additional information which would assist in 
the consideration of the bill, should be heard. That is a matter for consideration 
and decision by you and your committee. I merely express my hope for an early 
consideration and a reporting of the bill. 

I am concerned about the fact that Members are being flooded with telegrams 
and other communications ostensibly from independent small- and medium-sized 
business firms objecting to H. R. 11 and protesting against it being reported with- 
out each of them being heard on it. From the information which has come to 
me about those protests, it appears that almost all of them are from oil jobbers 
and a few from retailers who distribute gasoline and oil at retail. 

An examination of the protests from the retail distributors of gasoline and oil 
has revealed that most of them have come from “captive” service stations, that is, 
stations that are under contract with and are subservient to major oil companies, 
such as Standard Oil Company of California. In other words, protests have come 
in to Members from retail gasoline service stations which are “captives” of the 
major oil companies. They are “captives” because the major oil companies own 
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the stations and have merely contracted with the operators to sell the products of 
the oil company through the facilities of the station, but only so long as the ar- 
rangements and the relationships are pleasing to the major oil company. Under 
such circumstances, it is clear that the subservient “captive” retail operator 
would not like to do anything or fail to do anything that would displease the 
major oil company involved. 

In recent days we have learned that major oil companies which have “captive” 
subservient retail filling station operators have made arrangements for the retail 
operators to flood Members of the House of Representatives with wires objecting 
to H. R. 11 and demanding to be heard thereon. Instances were called to my 
attention where such “captive” stations of the Standard Oil Company of Cali- 
fornia followed up by sending wires to Members. In addition, we have received 
information which will be documented in the very near future to the effect that 
representatives of major oil companies met in Chicago during October of 1956 
after I announced that I would reintroduce H. R. 11, and there mapped a pro- 
gram and campaign to oppose H. R. 11. Some evidence of participation in such 
campaign by the major oil companies has already become available and will be 
presented in the very near future. 

Likewise, we are informed that Members are now being flooded with wires from 
oil jobbers, who are located in their respective districts, objecting to H. R. 11 
and demanding to be heard thereon. These wires fit a pattern, and we under- 
stand that the are being sent at the urging of a national organization. The 
arguments presented bear strong resemblance to the arguments which have been 
made in the past by major oil companies to laws which prohibit price discrimi- 
nation. Therefore it is clear that these wires from the oil jobbers are furthering 
the cause of the major oil companies in opposing laws against price discrimi- 
nation. That is true whether or not the oil jobbers are acting at the present 
time at the urging of the major oil companies in opposing H. R. 11. 

It is unfortunate that the oil jobbers and retailers of gasoline and oil have 
been led to believe that H. R. 11, if enacted into law, will adversely affect 
them. Certainly I want no part in anything that would operate to the damage of 
small and independent business firms, Therefore I would not now be supporting 
H. R. 11 if I had any idea that it could adversely affect any small and inde- 
pendent business firm which wants and tries to do business in a fair and 
nondiscriminatory manner. 

Frankly, the truth of the matter is that oil jobbers and retailers who sell 
gasoline and oil have been led into the erroneous belief that House Resolution 
11 will adversely affect them. In the first place, the Robinson-Patman Act, as 
amended by House Resolution 11, would apply only to sales made in interstate 
commerce. We know that with very few exceptions oil jobbers and the small 
business firms engaged in the retail sale of gasoline and oil are not engaged in 
making sales and shipments in interstate commerce. In other words, they do 
not as a rule ship their products from one State to another. Therefore, with 
respect to their sales, House Resolution 11 could have no application. 

Now, what about the purchase made by oil jobbers and others from the major 
oil companies? Of course, in man instances those purchases involve interstate 
sales and shipments by the major oil companies. 

Examples of interstate sales and shipments by major oil companies to oil 
jobbers were those involved in the case of the Federal Trade Commission v. 
Standard Oil Company of Indiana (340 U.S. 231). 

The circumstances which gave rise to the Standard Oil Company of Indiana 
case were these: The Standard Oil Company had about 300 customers in the De- 
troit, Mich., area. Almost all of these customers were retailers who were 
engaged in buying gasoline directly as retailers from Standard and reselling it to 
the consuming public at retail. In the area Standard also had customers who 
were true oil jobbers. They bought directly from Standard at the lower prices, 
available only to oil jobbers. They resold the gasoline at higher prices to their 
retailer-customers who were in competition with the retailers buying directly as 
retailers from Standard. In addition, Standard had four customers who were 
neither true oil jobbers nor true retailers. These four customers included what is 
known as jobber-retailers. Such dual and hybrid operators were in effect chain- 
store retailers. They purchased their supplies directly from Standard at the 
lowest possible price available to any jobber or wholesaler. However, they were 
not jobbers. They were retailers. But they were favored by Standard with price 
concessions not available to other competing customers of Standard. This un- 
fair advantage that Standard gave its favored customers had telling adverse 
effects on all of its other customers in the area, whether they were oil jobbers or 
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retailers. Consequently, the Federal Trade Commission ordered Standard to 
stop favoring that limited number of its customers with that unfair advantage, 
when at the same time it was refusing to give similar advantage to other com- 
peting customers. 

Standard objected to the Federal Trade Commission order. It contended that 
if it had not discriminated in favor of one of these chainstore retailer organiza- 
tions and against its other competing customers in the area, it would have lost the 
business of the large chainstore retailer organizations to one of Standard’s 
competitors. 

Should Standard of Indiana in that instance be permitted to continue discrim- 
inating in price with damage to a majority of all of its customers, simply because 
one of Standard’s competitors had lowered its prices in the area with the result- 
ing prospect that the Standard Oil Company of Indiana would lose some business? 
That was the question that Standard sought to have decided in its favor. The 
Supreme Court accommodated Standard Oil Company of Indiana by deciding that 
question as Standard wanted it decided. 

Standard did not prove that the lower price of its competitor in the Detroit 
area was discriminatory. ‘Therefore, in effect, the Court’s decision in favor of 
Standard is to preclude a smaller competitor of Standard from lowering its prices 
to all of its customers in an area such as Detroit, without facing the propsect of 
Standard discriminating in price by lowering Standard’s price in the area where 
that competitor does business, while at the same time holding the level of Stand- 
ard’s prices to its customers in other areas at a higher level. 

Faced with that threat of annihilation by Standard through its practice of price 
discrimination, its competitors are likely to prove reluctant to lower their prices 
to their customers in the public interest as they see fit. 

Thus, the deadly practice of price discrimination as used by Standard Oil Com- 
pany of Indiana and other such large sellers permits them to tighten their 
monopoly grip over interstate commerce. With that grip tightened around 
Standard’s competitors and its oil jobbers and oil retailer customers, there can 
be no free and open competition. Any customer of Standard’s who is an oil 
jobber or an oil retailer will be permitted to exist only as Standard decides. 
Uniess the law is strengthened Standard will remain free to use the practice of 
price discrimination to destroy not only its competitors but to destroy any of its 
oil jobber customers or oil retailer customers it chooses to destroy. That price is - 
too high to pay in order to permit Standard to maintain temporarily at its 
pleasure any jobber-retailer, chainstore organization it chooses to favor through 
the practice of price discrimination. 

It appears from a recent inquiry that less than 5 percent of the oil jobbers in 
the country can be classed as oil jobber-retailers. Even their selfish interest for 
temporary existence should not be at the expense of the other 95 percent true oil 
jobbers and the thousands and tens of thousands of oil retailers. 

I am sure that as the small and independent business firms which operate as 
true oil jobbers and as retailers in the distribution of gasoline and oil realize how 
H. R. 11 will help protect them from this deadly practice of price discrimination. 
They will join with the small and independent business firms in urging the Com- 
mittee on the Judiciary to promptly report the equality of opportunity bill favor- 
ably. 

Sincerely, 
WRIGHT PATMAN, 
Member of Congress. 


Bic Om CoMPANIES PRESSURING SERVICE STATION OpERATORS To WIRE CONGRESS- 
MEN AGAINST H. R. 11—RESTRAIN THE GREED OF THE CAPTAIN Kipps 1n Bust- 
NESS AND INDUSTRY 


Speech of Hon. Wright Patman, of Texas, in the House of Representatives, 
Tuesday, January 29, 1957 


Mr. PaTMAN. Mr. Speaker, I have received an interesting letter from the Texas 
Service Stations, Associated, Charles M. Wolfe, president, greater Houston unit, 
which outlines the views of the operators of service stations in our State and 
warns Members of Congress about the kind of opposition we face. 

In Washington, D. C., today there are more people representing big business, 
including big oil companies, who are constantly in contact with every Member 
of Congress through some device or means than there are Members of the United 
States House of Representatives and the United States Senate. I do not charge 
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that they are improperly contacting Members of Congress; neither do I charge 
that their activities are unlawful. I am merely reciting what I believe to be 
a fact in order to let our friends know the kind of opposition we have. 

It will be noticed that the letter which I am inserting includes the following: 

First. Endorsement of H. R. 11 and S. 11, which are the same as during the 84th 
Congress. 

Second. Expression of gratification that the House passed the bill last session 
by a vote of 393 to 3. 

Third. Information that 60,000 service station operators are forced out of 
business each year because of unfair practices that this bill will eure—this bill 
is desperately needed. 

Fourth. Service-station operators are victims of price discrimination which 
destroys their businesses and savings and which causes the consumer to be 
gouged by monopoly prices. 

Fifth. Big oil companies are propagandizing their captive lessee dealers who 
operate on short-term leases to wire Congress against the bill. 

The letter is as follows: 

Texas Service STATIONS, ASSOCIATED, 
Houston, Tex., January 26, 1957. 
Hon. WricgHt PATMAN, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN PatTMAN: During the last session of Congress our members 
strongly supported H. R. 11 and S. 11, the equality-of-opportunity bill, to close 
the good faith loophole in the Robinson-Patman Act, created by the Supreme 
Court decision in the Standard Oil-Detroit case. We were deeply gratified that 
the House passed this bill by a vote of 393 to 3, and that it was unanimously 
approved by the Senate Judiciary Committee even though it was not adopted 
before adjournment. 

Events of the past few months have confirmed our need for adoption of this 
bill in the present session where it has been reintroduced with the same number, 
H. 2.11 and 8.11. Destructive price discrimination has been on the rise in our 
industry, and it is one of the principal factors causing an estimated 60,000 serv- 
ice-station operators to fail in business, quit, or be forced out of business each 
year. 

This bill will close the loophole which permits this price discrimination, by 
preventing use of the good-faith defense to destroy competition. Service-station 
operators and other small-business groups desperately need this protection. Re- 
membering the rate at which our businesses are being destroyed through price 
discrimination, we ask you to do everything in your power to see that this bill 
is passed early enough in this session to give us this vital protection against this 
monopolistic practice. 

We make this request in our members’ behalf because service-station operators 
are victims of price discrimination which destroys our businesses and savings, 
and we also make this request in the interest of preserving small-business oppor- 
tunity in America and in the interest of consumers who are gouged by monopoly 
price fixing after small business is destroyed. 

Inasmuch as this bill will prevent major oil companies from fighting inde- 
pendent brand competition with their dealers’ money through price discrimina- 
tion and will prevent cutting of dealers’ margins through price discrimination, 
the major oil companies have opposed this bill. Now, however, they are going 
one step further. They are propagandizing their captive lessee dealers who 
operate on shurt-term leases to wire Congress opposing this bill. 

Since these short-term dealers can be put out of their stations on a few days’ 
notice if the company wants to discipline them, it is not surprising that consid- 
erable numbers of them might yield to supplier propaganda and send wires 
against their own self-interest. We think you should know of this practice as it 
is going on across the country, and be warned against it. 

We are thankful that in a democracy we the people can appeal to you as our 
elected representatives to solve this grave problem through the adoption of wise 
legislation. We need your help and sincerely ask that you do everything pos- 
sible for the success of this bill. Our members have a tremendous interest in 
what is happening in Congress on this bill and we will appreciate hearing from 
you as to progress which is being made. 

Thank you very much for your support. 

Sincerely yours, 
CHas. M. WOLFE, 
President, Greater Houston Unit, 
Texas Service Stations, Associated. 
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IDEAS—-POSSIBLY THOUGHT PROVOKING 


People interested in oil production, refining, and distribution have been dealt 
with fairly by Congress. They are well protected taxwise and otherwise. Many 
people believe that the very oil companies that are fighting the little man by 
opposing H. R. 11 have been granted special privileges. 

It is difficult to understand why such big people who have enjoyed and are now 
enjoying so much security and benefits from our Government are determined to 
kill a bill intended to give equality of opportunity to the little man, a bill that 
does not propose special rights or benefits to the little-business man but only 
gives him an opportunity to enjoy fair competition, and if he works hard enough 
and is lucky, he can eke out a decent standara of living for himself and family. 


PROTECTS HOMETOWN MERCHANT 


Just in a few words, let me explain what H. R. 11 is intended to do. It is 
intended to guarantee, for instance, the hometown merchant the right to buy his 
goods, wares, and merchandise from General Motors, General Mills, General 
Electric, or General Foods under the same terms and conditions that the chain- 
store across the street is permitted to buy its goods, wares, and merchandise 
from the same seller. It makes it a violation of the law for the seller to dis- 
criminate against the hometown merchant, whether he is in the dry-goods busi- 
ness, grocery business, drug business, service-station business, or any other kind 
of locally owned business. 


COMPLETE MONOPOLY IN SIGHT 


What could be fairer than that? Why should any concern, even the big ones, 
insist on having the right to discriminate against the hometown merchant? In 
other words, they are asking for the right to unfairly destroy any business. If 
something is not done within the next 2 decades, the corporations with assets 
of over $100 million each will own all manufacturing, processing, and distrib- 
uting businesses in the United States. 


RESTRAIN GREED 


Small business is the backbone of our country and certainly should be encour- 
aged to the extent that Congress will not permit the big concerns to unduly and 
unfairly destroy them. It is not asking too much of Congress to ask that the 
little man be protected against unfair, unjust, and racketeering tactics that some 
big concerns—not all of them—insist on engaging. Among the big people of 
America, most of them are bighearted, generous, charitable, and believe in the 
Golden Rule, and actually practice the Golden Rule in their business, but there 
are some Captain Kidds in business and industry—some racketeers—who have no 
regard for the rights of the other man. It is the latter group that we are trying 
to deal with by restraining their greed and selfishness. 


STANDARD O1L OF CALIFORNIA ADMITS INFLUENCING Its DEALERS To Oppose 
Ei, eee 12 


Speech of Hon. Wright Patman, of Texas, in the House of Representatives, 
Tuesday, February 5, 1957 


Mr. PATMAN. Mr. Speaker, on January 28 I described the organization and 
the workings of a new lobby of the major oil companies, the purpose of which is 
to have the oil jobbers and retail gasoline dealers wire and write Members of 
Congress in opposition to H. R. 11. 

On January 31 Standard of California released a statement from its San Fran- 
cisco office, in answer to my statement of the 28th. This statement contains an 
unmistakable admission that the company has in fact been inspiring its customers 
to wire Members of Congress to oppose H. R. 11. 

Having been caught redhanded, as it were, the company now becomes indignant 
and declares that: 

“We believe our company has acted entirely within its rights in carrying to our 
dealers a program of information to point out to them the damaging effects this 
bad piece of legislation would have on their business and the oil business in 
general.” 
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And this company further says: 

“We believe we not only have a right to express this opinion, but a duty to 
do so,” 

On February 1, the Washington representative of Standard of California sent 
me a copy of this statement, requesting that I insert it in the Congressional 
Record. Standard requests this, its letter says, “in the interest of fair play.” 


Is IT FAIR PLAY TO MISLEAD MEMBERS OF CONGRESS? 


Now let us examine the basis for this demand for fair play. 

First, Standard argues that it has a right to express its opinion. With this 
I would agree. The question is, however, why has this company not come out in 
the open before now and expressed its opposition to H. R. 11, instead of working 
behind the scenes to have its customers do this. Certainly this silence on its own 
behalf could not be because Standard is unable to get top-level attention paid to 
its views. As I have said before, the major oii companies have been able to win 
great favors from the Federal Government, and they have been able to get con- 
sideration of their interests, both at home and abroad. 

Where, during the past month, has a major oil company sent wires or letters 
to Members of Congress opposing the bill in its own name? Why, in short, have 
they preferred to give us the “falsefront” lobby? 

The answer is to be found, not in the oil companies’ spirit of fair play, but in 
the very point of H. R. 11. This bill says certain things about how a supplier 
may and may not treat its customers. Therefore, if the bill does anything it 
must either help the supplier or help the supplier’s customers. Standard of Cali- 
fornia has preferred to have Members of Congress believe that the bill would 
hurt its customers, and it has tried to make its customers believe that. What 
kind of “fair play” is this? 

The news statement which Standard of California wishes me to place in the 
Record also says that its representatives have not pressured dealers to send wires 
opposing H. R. 11. Admittedly, however, this company has not hesitated to try 
to pressure and mislead Members of Congress, by inspiring a flood of wires 
which would have the Members think that H. R. 11 would hurt the jobbers and 
retail gasoline dealers. What kind of fair play shall we call that? 


Is IT FAIR PLAY TO MISLEAD CUSTOMERS? 


Finally, this new statement of Standard of California continues the same old 
propaganda line that the company has been giving its dealers. It claims that 
H. R. 11 would prevent the company from “assisting our dealers to meet com- 
petiton.” Since this is obviously not true, by what standards of fair play can 
the company demand that we lend our limited and feeble means of publicity to 
such a statement? 

The simple fact is that H. R. 11 will not prevent Standard from meeting the 
price of an off-brand seller, or from meeting the price of any competitor’s gaso- 
line. Nor will the bill prevent Standard from discriminating in price to assist 
its dealers in meeting any competition that may be generated by a competing 
brand of gasoline. What the bill would do, however, is to require Standard to 
assist its dealers to meet the competition that is generated by Standard itself. 

During the past 2 years the House Smaii Business Committee has heard 
testimony from a great number of retail gasoline dealers from all parts of the 
country. Many of these were still in business when they testified. Many others 
had already been put out of business by their suppliers’ practice of discriminat- 
ing in prices as between their dealers. These people have uniformly complained 
about one major oil company or another, complaining that the company dis- 
criminates by charging some of its dealers high prices while granting other com- 
peting dealers low prices. These dealers and ex-dealers have, furthermore, 
uniformly asked for passage of H. R. 11. The bill is designed specifically to 
eliminate the kind of discriminations they are complaining about. 


IS IT FAIR PLAY TO DESTROY CUSTOMERS ? 


Now what is this conflict about and what will H. R. 11 do? Let us say that 
there are 4 filling stations at a given intersection. Three of these are Standard 
dealers and one is a dealer who sells an off-brand gasoline at 2 cents less than 
Standard’s regular retail price. 

Now the discrimination is made when Standard reduces its price to one of its 
dealers at the intersection, but not to its other two dealers. The understanding 
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is of course that the dealer who receives the lower price wil) reduce his price to 
consumers—or there need not be a spoken understanding, the dealer will do it 
anyway. The result is of course that the low consumer price offered by this 
favored dealer will divert trade from the off-brand dealer. But an equal result 
will be that Standard’s favored dealer will also divert trade from the other two 
Standard dealers who are not given a price by which they can meet the compe- 
tition. 

True, the eventual result is likely to be that the off-brand dealer will go out 
of business, as will the small refiner who supplies him, and then Standard’s 
price to the favored dealer will be raised again. But in the meantime, Standard’s 
other two dealers will most likely go out of business too. Sample studies which 
have been submitted to the Small Business Committee indicate that about one- 
third of the retail gasoline dealers go out of business each year, only to be 
replaced by other young men who hojefully scrape together a few thousand 
dollars to invest in this business. 

Standard of California now professes great concern and tenderness for its 
jobbers and dealers. Reading the company’s statement one would gain the im- 
pression that its greatest wish is to assist its jobbers and dealers in meeting 
competition. But if this were true, why, then, when Standard assists one dealer 
to meet competition does it not assist all of its other dealers who are in actual 
competition with that dealer? The oil companies are free to do that now. 
And if they did it, there would perhaps be no need for H. R. 11, insofar as the 
gasoline business is concerned. There would be no need for a law to require the 
oil companies to do What they say they wish todo. But there is a need, and this 
is what H. R. 11 does: It tells the supplier to give equal treatment to all of its 
dealers who are in competition in and among themselves. Or, more precisely, it 
tells the supplier not to give his dealers such unequal treatment that he causes 
a “substantial lessening of competition or a tendency to create monopoly.” There 
are exceptions of course. For example, if the supplier has cost differences in 
serving the different dealers, these differences may be reflected in his prices. 

If we judge by the actions of most of the major vil companies, rather than by 
their words, I think we would have to say that the company does not wish to 
assist its dealers to meet their competition, but to crush its own competition in 
a way which involves the smallest possible reduction in the corporation’s profits. 
Indeed, we would have to say that these great oil corporations even discriminate 
among their dealers when there is no competition to be crushed, merely to squeeze 
their dealers’ margins, so that the oil companies will themselves take a maximum 
portion of the profit contained in the price they prescribe for consumers. 

Do these practices constitute fair play? 


WHAT ARE THE POWER RELATIONSHIPS ? 


Let us consider briefly how the economic power of the top oil companies com- 
pares with that of the independent jobbers and dealers, and then ask the question 
again. 

Standard Oil of California has assets of about $2 billion. Its profits in the 
year 1955, came to $231 million, after taxes. No doubt they were much higher 
last year. It is one of the 6 largest oil companies, which together have assets 
of more than $18 billion and had profits last year of about $2 billion, after 
paying taxes and paying all advertising and lobbying expenses. 

Each of these six companies owns industrial enterprises which far exceed 
the wealth of most of the individual nations of the world. They have had tre- 
mendous financial and other assistance from the Federal Government, in not 
only maintaining but extending their holdings of both production fields and 
markets on all the continents of the globe. Directly or indirectly they have had 
the assistance of the Federal Government, not only in maintaining but in extend- 
ing the cartel by which their prices are fixed and their markets are protected. 

These and other major oil companies have long since bought up most of the 
jobber-distributor plants, most of the filling stations, and most of the good 
filling-station sites in the United States. 

As for the independent jobbers who once distributed gasoline, these have 
been largely replaced by the oil companies’ own distributing systems, and are 
becoming more so. In some instances a substantial jobber is allowed to dupli- 
eate, to an extent, the services of the oil company’s distribution system, bul 
only where the gasoline of some small refiner remains accessible to such u 
jobber. For the most part, the independent jobber still exists only in ares 
where markets are thin and he must send his trucks over back roads to make 
small deliveries, or in urban markets where there is fringe business of a type 
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which the oil companies do not care to handle. As an independent jobber in 
New York wrote me on January 22: 

“I have the undesired business that the major oil companies do not care 
for * * *, I pick up my oil from the major oil companies and deliver it to 
my bulk plant and sell these many peddlers in their 300-gallon, 500-gallon, 
and larger tank trucks. They in turn sell this oil to people in the under- 
privileged slums who cannot buy more than 5 gallons at a time.” 

Incidentally, this jobber adds: 

“Unfortunately I do not have much respect for the major companies as they 
treat most jobbers worse than a sharecropper.” 

As for the retail filling stations, however, the trend has been somewhat 
different. The oil companies lease these stations, for the most part, to inde- 
pendent operators, for the simple reason that it is cheaper than paying wages. 
Young men, always hopeful that they can establish a small business of their 
own, save or borrow a few thousand dollars to invest in one of these leased 
stations, and then work 12, 14, or perhaps 16 hours a day trying to hang onto 
their investment. Here, then, is the important question: Are these young men 
being accorded fair play when the supplier with whom they have teamed up 
in good faith, and with whom they have made an investment, squeezes them 
out by discriminating in prices among them? 


IS ABUSE OF POWER THE BASIC PRINCIPLE OF THE AMERICAN BUSINESS SYSTEM? 


Standard Oil of California now says in its statement to me that H. R. 11 is 
“wholly contrary to the basic principles of the American business system.” If 
this be true—if the American business system allows wanton abuse of power to 
crush a small competitor and allows the great corporate combines to destroy 
willy-nilly the customers who have tied their economic destinies to these com- 
bines in good faith—then the system is immoral and should be modified. 

In asking for H. R. 11, small-business people are asking only for something 
approaching the Golden Rule, in business. What they ask for is modest and 
reasonable. They should have it and have it without delay. 


NATIONAL ASSOCIATION OF INDEPENDENT GASOLINE DEALERS SUPPORTS H. R. 11 


I received yesterday a telegram from the National Congress of Petroleum 
Retailers which reads in part as follows: 

“In order to correct any false impression that may have been gained, we wish 
to advise that the National Congress of Petroleum Retailers is the only national 
association representing the retail segment of the petroleum industry and has 
membership in 36 States from coast to coast. NCPR, speaking for approxi- 
mately 200,000 independent service station operators across the Nation, strongly 
supports the equality of opportunity bill and strongly urges its prompt adoption 
by the Congress. 

“No practice has done so much to destroy free enterprise in the retail petro- 
leum industry as price discrimination. 

s * * oo” * * * 

“The injury to small business in general and to the Nation’s service station 
operators in particular caused by the Supreme Court decision in the Standard 
Oil (Detroit) case will continue to deepen and worsen until Congress acts to 
remedy this situation. We earnestly request the help of Congress to secure the 
adoption of this desperately needed legislation as early as possible in the present 
session. 

“JOHN W. NERLINGER, Jr., 
“Brecutive Secretary.” 


TEXAS ASSOCIATION OF INDEPENDENT DEALERS SUPPORTS H. R. 11 


I also have a letter dated January 30 from Texas Service Stations, Associated, 
which reads in part as follows: 

“Events of the past few months have confirmed our need for adoption of this 
bill in the present session where it has been reintroduced with fhe same number, 
H. R. 11 and 8. 11. Destructive price discrimination has been on the rise in our 
industry, and it is one of the principal factors causing an estimated 60,000 service 
station operators to fail in business, quit or be forced out of business each year. 


> * * * * ~ * 
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“We make this request in our members’ behalf because service station opera- 
tors are victims of price discrimination which destroys our businesses and 
savings, and we also make this request in the interest of preserving small busi- 
ness’ opportunity in America and in the interest of consumers who are gouged 
by monopoly price fixing after small business is destroyed.” 





SMALL AND INDEPENDENT MANUFACTURERS COMPLAIN ABOUT PRICE DISCRIMINATION 
AND CALL FOR A STRONG ROBINSON-PATMAN ACT 


Extension of remarks of Hon. Wright Patman, of Texas, in the House of 
Representatives, Monday, February 4, 1957 


Mr. ParMan. Mr. Speaker, during the 84th Congress extensive hearings were 
held by the House Small Business Committee on the subject of price discrimina- 
tion and by the Committee on the Judiciary regarding legislative proposals to 
strengthen the Robinson-Patman Act against price discriminations which sub- 
stantially lessen competition and tend to create a monopoly. Small and inde- 
pendent businessmen and their representatives who testified during the course of 
those hearings were unanimous on the point that the practice of price discrimina- 
tion is destroying small business and our free and competitive enterprise system. 
They strongly supported H. R. 11, the equality of opportunity bill, which was de- 
signed to strengthen the Robinson-Patman Act as a safeguard against the monop- 
olistie practice of price discrimination. Therefore the reports which have been 
made to the House of Representatives, including House Report No. 2966 by the 
House Select Committee on Small Business entitled “Price Discrimination, the 
Robinson-Patman Act, and the Attorney General’s National Committee To Study 
the Antitrust Laws” reflect the testimony to which I have referred. 

Despite the clear showing made in the reports on the hearings dealing with the 
practice of price discrimination and the pleas of small-business men for amend- 
ments to the laws to strengthen prohibitions against that monopolistic practice, 
we are now hearing and reading statements made by the opponents to the Robin- 
son-Patman Act and to the proposals to help small business that the reports 
dealing with the practice of price discrimination which have been made to the 
House of Representatives “lack objectivity” and that they were based upon the 
testimony of selected witnesses. In that connection the following statement 
was made: 

“For example, on that question of price discrimination, no food manufacturers 
or processors were called to give their views.” 

That statement is not only erroneous, it suggests that food manufacturers and 
processors would have been opposed to a strengthening of the anti-price-discrimi- 
nation law. The truth is that the committee heard six witnesses from firms that 
manufacture bread and sell it at wholesale. Mr. Roosevelt’s subcommittee 
heard 3 witnesses from this industry and, in addition, we received a petition 
signed by 48 other wholesale bakers calling for a strengthening of the Robinson- 
Patman Act. This petition is in our record. 

The secretary of the Illinois Bakers Association told our committee that there 
had been a net reduction of independent wholesale bakers in his State of 50 
percent from 10 years ago. 

You cannot read anywhere either stronger or more intelligent and understanding 
pleas for a strengthening the Robinson-Patman Act than were given by these 
wholesale bakers before our committee. 

Now, what is the reason for thinking that food processors are opposed to the act? 

The report of the Attorney General’s National Committee To Study the Anti- 
trust Laws made recommendations for weakening all subsections of the Robinson- 
I’atman Act. As it happens, however, when our committee began hearings it was 
the recommendations in subsection 2 (¢c) that received publicity. A local lawyer- 
lobbyist who has carried on a campaign against one such section of the act after 
another. was then carrying on a campaign against subsection 2 (c). He appeared 
before our committee with prepared press releases which charged that this section 
is responsible for the growing spread between consumer prices and the prices 
farmers receive. This charge received terrific press notices all over the United 
States. 














TO AMEND SECTION 2 OF THE CLAYTON ACT 1065 


Consequently, I sent out a form letter to all food manufacturers and all fruit 
and vegetable canners listed in their directories. I asked them to tell me 
frankly, and off the record, what they thought of the act. I have never read such 
vigorous statements of support as these replies contained. The replies were 
vigorous in support of the act and for a strengthening of the act by a margin of 
more than 15 to 1. 

Let me read a few sentences from some of the extracts. 

One large food processor wrote: 

“T am writing to state this company’s strong opposition to the position of the 
Attorney General’s Committee To Study the Antitrust Laws regarding the bro- 
kerage section of the Robinson-Patman Act. 

* * ao * * * * 


“Please forgive the length of this letter. This company well remembers the 
brokerage practices that existed before the adoption of section 2 (c) of the 
Robinson-Patman Act. They were costly and unfair and should never be per- 
mitted again.” 

A vegetable canner wrote: 

“We have vigorously defended the Robinson-Patman Act from its original 
enactment in 1936 for the reason that prior to that date we experienced some of 
the worst conditions from price cutting and freezing out of small manufacturers 
from several different angles, viz, secret rebates, fictitious retailers, and numer- 
ous other ways in which big distributors named the price of the processor regard- 
less as to whether they were able to deliver merchandise at the price. We, there- 
fore, think that instead of the Robinson-Patman Act being weakened that it 
should be strengthened as big business certainly is trying to get around and have 
been getting around the Robinson-Patman Act now for the past 2 years due to 
negligence on the part of the Federal Trade Commission that had a Chairman 
who was in sympathy with big business.” 

An organization of food distributors wrote: 

“We consider that the Robinson-Patman Act was one of the best pieces of 
legislation that ever happened in this country in the last 100 years. 

* * * * * * * 

“Tt may be, Congressman Patman, that some canners in this country are intimi- 
dated and afraid that anything they say might be held against them by large 
buyers, but if the truth was known the canning industry is 100 percent for the 
Robinson-Patman bill. Without it I honestly believe the economy of the whole 
country would be undermined. You have always had my keen admiration.” 

Another canner wrote: 

“We think by all means the Robinson-Patman Act should be strengthened and 
a stop put to trying to wreck it.” 

A packer wrote: 

“So far as our company is concerned, we certainly are in favor of retaining 
the present legislation and, as a matter of fact, strengthening this legislation, 
if such might be possible.” 

Another food processor wrote: 

“We would be most interested in seeing this law strengthened manyfold, 
rather than weakened as big business is apparently trying to do.” 

Another canner wrote: 

“We are certain that the majority of the membership of the National Can- 
ners Association is definitely opposed to the weakening. 

“The writer and his company will be glad to go on record at any time in 
saying that we favor strengthening of the act rather than any weakening.” 

Another food processor wrote: 

“As a small-business man, I would like to see the Robinson-Patman Act 
strengthened wherever necessary, especially the clause which entitles a manu- 
facturer to meet competitive prices.’ 

Let me read you a letter which came to me Jeuk the other day from the 
president of a small canning company. This is a small but a substantial com- 
pany. The letter is dated January 23, 1957. 

This gentleman has been doing some research on the canning companies 
in his industry. Beginning with the directory of the National Canners Associa- 
tion in 1945 there were 1,911 canning firms listed. By the close of 1955, 581 of 
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these, or 30 percent had gone out of business. These are not merely canning 
plants but canning firms. Some firms had more than one plant. More than 
that, it does not include new firms which started up and then went out of 
business in this 10-year period. 
His letter reads as follows: 
SALTER CANNING Co., INC., 
North Rose, N. Y., January 23, 1957. 
Representative WRIGHT PATMAN, 
Washington, D. C. 


Deak Mr. PatMAN: I am grateful to have your letter of the 8th, January, in 
reply to mine of December 17 and 20. In the past I have remarked upon the 
mortality rate within our industry, and recently I decided to bring together 
some talking statistics. The findings, enclosed, even startle me. 

Forty-five States are listed. Three States had no fruit or vegetable canneries. 
Earlier we sent questionnaires to the several regional associations. Some re- 
plied, some did not. The extreme right column gives their reports for 1956 to 
1957. The 13 for Virginia and 12 for Wisconsin—we understand these are old 
operators. Of interest is that the failure rate is now at a quickening pace. 
This, at a time of an expanding economy and boom. What would it be in a 
depression ? 

Of course, here is the truth: Small business is not participating in the ex- 
pansion or in the boom. It is clearly demonstrated here. There is no reason to 
believe that the canning industry is the only one so on the decline. I dare say 
this is the picture of all small businesses. 

Two years ago this March the Attorney General’s committee issued its study 
of the antitrust laws. I predicted it was a signal the bars were down, that the 
Robinson-Patman Act was dead. This extremely high mortality rate in our 
industry can only imply that as tin-can prices to us are hiked (three times 
during 1956), our large competitors are enjoying the old rebates. I am watch- 
ing the situation closely; we are in strong position financially; and if the storm 
drifts our way, we are closing up tighter than a drum. 

From past history and in light of current events, it seems to me the com- 
mittee should be devoting its attention to paving the way for one giant corpora- 
tion and one giant bank. I am serious. The will of the people through Con- 
gress is consistently ignored by our Federal administrative agencies—here I 
have in mind the FTC and antitrust—and our high courts have furnished tre- 
mendous momentum toward that end. 

Most sincerely, 


L. J. Satter, Salter Canning Co. 
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Decline in the number of names of independent canners of basic fruits and 
vegetables, in the continental United States, from the close of 1945 to the close 
of 1955—taken from the National Canners Association’s Canners Directory of 
1946 and 1956 


Total number of firms: 
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(This decline is in the number of firms. Some firms that closed had two or more plants. Also, to this 
decline can be added many new canners that started up but quit within the designated 10-year period. 
Reckoning with these 2 aspects, the clesure of individual plants would exceed the decline here recorded 
by another 7 to 10 percent.) 
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H. RB, 11 SUPPORTED BY TEXAS SERVICE STATIONS, ASSOCIATED 


Mr. PatrMan. Mr. Speaker, I received a letter from the Texas Service Sta- 
tions, Associated, endorsing H. R. 11 and 8.11. The members of this group have 
not been misled by the propaganda put out by the large oil companies. 

The truth is H. R. 11, the equality of opportunity bill, is nothing more or less 
than an effort to induce businessmen to comply with the Golden Rule in busi- 
ness. The Robinson-Patman Act is intended to prevent a manufacturer from 
favoring one customer over another in the same competitive area by giving a 
favorite customer a secret preferential discount. 

The Robinson-Patman law provides that a manufacturer or seller may select 
his own customers; the law does not require any concern to select any particular 
customer under any circumstances to sell his goods, wares, or merchandise. 
However, when the manufacturer selects two customers in a small town—one an 
interstate chain and the other a hometown merchant—this manufacturer is 
compelled, under the Robinson-Patman law, to apply the Golden Rule in his busi- 
ness and not give the interstate chain such a low preferential price that it can 
destroy or seriously harm the hometown merchant across the street. The 
law contemplates that under certain circumstances there will be differences in 
the cost of manufacturer’s sale and delivery in the merchandise to different 
customers. Any savings in this respect may be accounted for and allowed. The 
law will prohibit the manufacturer to give a special discount to one of his cus- 
tomers, who is a retail dealer, and not give the same discount to another customer, 
who is a retail dealer in competition with him under the same facts and cir- 
cumstances. 

In the case of gasoline, Standard Oil having 3 customers at 1 street inter- 
section, operating stations, has a perfect right to reduce its price to 1 of these 
3 stations to meet the competition in good faith of an off-brand dealer, operating 
a station at the fourth corner of the intersection in competition with Standard’s 
3 stations provided Standard gives the other 2 stations the same opportunity to 
compete with the off-brand dealer. It certainly is not wrong for Standard to be 
required to treat its customers fairly and since Standard has 3 stations at that 
intersection, why should not Standard be required to give the same price to all 
3 stations so that all 3 stations can compete with the off-brand dealer instead 
of just giving the opportunity to 1 of Standard’s favorite stations to do so? A 
lot is said about Standard being allowed to meet competition in good faith: 
there is nothing proposed that would prevent this. Why should anyone object 
to Standard also being required in good faith to treat all of its customers in that 
same competitive area right by giving them the same opportunity? 

There is a lot of misunderstanding caused by untrue propaganda of the 
proposal contained in H. R. 11. 

The letter is as follows: 


Texas SERVICE STATIONS, ASSOCIATED, 
Austin, Tea. 
Hon. WRIGHT PATMAN, 
House Office Building, Washington, D.C. 


Dear CONGRESSMAN PATMAN: Officers and directors of Texas Service Stations, 
Associated, met in executive session March 4 and 5 in the Stephen F. Austin 
Hotel, Austin, Tex., for the purpose of further discussing H. R. 11 and S. 11 and 
the propaganda being spread in opposition to this legislation. 

Opponents of these bills charge that H. R. 11 and S. 11 will render a major 
company helpless to assist, etc., in a price war; that H. R. 11 and S. 11 will 
produce chain price wars; that a major company could not paint a station in 
one location without doing the same thing for all stations under their brand if 
this amendment is passed. 

In its present form the primary provisions of the Robinson-Patman Act are 
directed against five classes of harmful discriminatory preference; namely, 
secret rebates and other kinds of preferential concessions to favored buyers; 
quantity discounts which exceed actual differences in cost of manufacture, sale, 
and delivery or which are available only to a favored buyer; special allowances 
or discounts in the guise of brokerage payments made by sellers to buyers; 
advertising, display, or promotional allowances which are not offered on pro- 
portionally equal terms to all competitors, regardless of size, or which are given 
for services not performed; and, services or facilities not accorded to all pur- 
chasers on proportionally equal terms. 
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If opposition charges were true the Robinson-Patman Act in its present form 
would create the conditions being warned against. H. R. 11 and §. 11 would 
simply amend this law to make major companies responsible for acts of prefer- 
ential treatment. If such preferential treatment is questioned as being discrim- 
inatory, an attempt to fix prices or an effort to create a monopoly; in any hear- 
ing on a complaint under this section the burden of proof that it is not falls 
upon the company. 

Our original requests for support of H. R. 11 and S. 11 were based upon the 
sincere belief that strengthening the Robinson-Patman Antiprice Discrimination 
Act would help prevent price wars rather than cause them as is charged. Plug- 
ging the loopholes in the law as it now exists, we concluded is an essential if 
violators are to be prevented from hiding discrimination, price fixing, and 
attempts to promote a monopoly behind so-called good faith preferential treat- 
ment. 

Having thoroughly reviewed all evidence at hand, the officers and board of 
directors of Texas Service Stations, Associated, concluded that the opposition’s 
charges, in their opinion, are completely without foundation; that the amend- 
ment of section 2 (b) to the Robinson-Patman Act as provided in H. R. 11 and 
S. 11 is imperative in the public interest and essential to the preservation of 
the small, independent businessman; and, finally, that H. R. 11 and S. 11 
demand our continued confidence and support. 

I sincerely believe the fate of the small-business man is in your hands, and 
very earnestly request your support of this amendment. 

Very sincerely yours, 
BEN Open, President. 


ALABAMA SERVICE STATION ASSOCIATION ASKS FOR PASSAGE OF H. R. 11, THE 
EQUALITY OF OPPORTUNITY BILL 


Extension of remarks of Hon. Wright Patman, of Texas, in the House of 
Representatives, Wednesday, March 13, 1957 


Mr. PATMAN. Mr. Speaker, any time we try to legislate to strengthen the anti- 
trust laws, or plug some loophole in the antitrust laws, we encounter some 
powerful opposition. This has been the case with H. R. 11, although this bill 
would give small-business firms only quite modest and reasonable protection 
from big business’ abuse of power. 

The giant corporations in several industries have been carriyng on cam- 
paigns against the bill. This biggest and most powerful campaign is being 
waged by the supergiant corporations in the oil industry. This is not I imag- 
ine, because the major oil companies are more opposed to H. R. 11 than are the 
major corporations in some of the other industries. It is because these corpora- 
tions have more lavish funds to spend on such campaigns, they have bigger and 
better oiled machinery for conducting a nationwide grassroots campaign, and, so 
it has seemed, the officials of these corporations are more arrogant and irre- 
sponsible even to what is, in the long run, their own self-interest. 

On January 28, and again on February 5, I called attention to a “false front” 
lobby which is being conducted by some of the major oil companies, to prevent 
passage of H. R. 11. This lobby was conceived and organized within the 
American Petroleum Institute, and it utilizes all of the most modern and effec- 
tive techniques of lobbying. It is appropriately called a false-front lobby 
for the reason that the major oil companies have not set about to persuade 
the public that the legislation will be bad for the major oil companies; rather, 
they have set about to persuade oil jobbers and retail dealers that the legisla- 
tion will be bad for these small-business men who, in fact, will be greatly helped 
by the legislation. 

DEALERS ARE NOT DECEIVED 


Despite all this expenditure of money and effort by the major oil companies 
however, most of the independent gasoline dealers appear not to have been per- 
suaded that black is white, and that they will be hurt by an antitrust law which 
would give them some protection against abuse of power which is inherent in these 
multibillion dollar oil corporations. In fact, I have received many letters from 
retail gasoline dealers and from State associations of retail gasoline dealers 
which express just the opposite point of view. One of these letters from a State 
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association has come to me from Mr. Allen Smith, chairman of the board of 
directors of the Alabama Service Station Association. 

Mr. Smith’s letter, omitting personal references to me appears below, after 
which I will comment on the reasons why H. R. 11 is in the public interest: 


ALABAMA SERVICE STATION ASSOCIATION, INC., 
Birmingham, Ala. 
Hon. WRIGHT PATMAN, 
House of Representatives, Washington, D. C. 
Dear Sir: I have just finished reading, with interest, your addresses in Con- 
gress on January 28 and February 5. 
* a * a * * * 


We, even collectively, cannot possibly raise funds and supply time and effort 
to fight our own battles as they should be fought. Fortunately, however, there 
are a few of us who are willing to make a sacrifice of time and money to see that 
justice is received by our more timid fellowmen. I am sure that you have al- 
ready found our association on record as supporting H. R. 11. 

Are you receiving full support from our representatives? 

We are thoroughly in accord with you in that if the big oil companies cannot 
meet competition at the established prices they should cut their tremendous 
earnings to meet it or else we need new blood in the oil industry. 

Please notify us of any way we can be of any help in this battle for us. 

Sincerely, 
T. ALLEN SMITH, 
Chairman, Board of Directors. 


H. R. 11 GIVES ONLY MODEST PROTECTION TO DEALERS 


Now what does H. R. 11 do? Does it say to the major oil company that it 
cannot discriminate in price to meet the competition of an off-brand dealer? 
Does it say that the oil company cannot discriminate in price to assist one of 
its independent dealers to meet the price of an off-brand dealer? Does it say 
that if a major oil company cuts its price to meet the competition of an off- 
brand dealer in Chicago, that it must also cut its price in New York—or at 
least, perhaps, that it must cut the price throughout the State of Illinois? 

The answer to all of these questions is “No.” 

What H. R. 11 does say to the major oil company is this: You may cut your 
price to one of your dealers in order to meet the competition of an off-brand 
station, but if you do so, then you must also cut your price to your other dealers 
who are in competition with that dealer for whom you wish to cut the price. 

Now of course, if the bill said that the major oil company must give absolutely 
equal treatment to its competing dealers, then the bill might prove troublesome 
and inconvenient to the oil company. But the bill does not require absolutely 
equal treatment. It only cautions the oil company against making discrimina- 
tions which are so gross and so prolonged that the effect may be, in the language 
of the bill, “substantially to lessen competition or tend to create a monopoly.” 

As I have said, I believe that in the long run H. R. 11 will prove to be a vital 
safeguard to continued private ownership of the major oil companies. However, 
it is easy to see why, from a narrow, short-run point of view, the big oil com- 
panies prefer the law as it is. Under the Supreme Court’s interpretation of 
section 2 of the Clayton Antitrust Act, as amended by the Robinson-Patman Act, 
an oil company may discriminate in price among its dealers as it pleases, if the 
lower of its prices meets a competitor’s price. 


BIG OIL COMPANIES BENEFIT FROM DISCRIMINATION 


This unrestrained license to mobilize great marketing power and pinpoint the 
whole weight of that power on any market—on any neighborhood—gives a for- 
midable advantage to the big oil companies. 

It permits the major oil company to take business from an off-brand filling 
station, and from the small refiner who supplies the off-brand station, at only an 
insignificant cost to the major oil company. Under the law as it now stands, 
the major oil company can cut prices to one of its dealers just across the street 
from the off-brand station, so that the dealer may meet the price of the off- 
brand station; but—and this is the point small business objects to—the oil com- 
pany need not, at the same time, reduce prices to its other dealers just down the 
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street who also lose business, and perhaps go out of business, because of the 
first dealer’s price reduction to meet competition. 

The practical result of this kind of “price meeting” is, of course, that the 
off-brand dealer is either squeezed out of business, or kept barely alive on a star- 
vation volume, depending upon the major oil company’s preference in the matter. 
An equal result is that some distributor who supplies that off-brand dealer is 
squeezed out, and the small refiner who supplies that distributor is squeezed out. 
Independent refiners have been going out of business faster than retail filling sta- 
tions over the past several years. But unlike the retail filling stations, as inde- 
pendent refiners have gone out of business, no new independent refiners have 
sprung up to take their place. More and more of the business is taken over 
by the major oil companies. 


MAJOR OIL COMPANIES LIKE A LITTLE OFF-BRAND COMPETITION 


The present license to discriminate to drive out the off-brand dealer is the 
basic power advantage by which the major oil company reaps many other ad- 
vantages. For example, while there is no great number of off-brand stations in 
the country, the major oil companies find it advantageous that a scattering of 
such dealers remain in business. Obviously, by the discriminatory devices 
which the oil companies regularly use, all of these off-brand stations could 
easily have been driven out of business long ago. In fact, some major oil com- 
panies actually supply many of these off-brand dealers—with first-grade gaso- 
line to be sold as unbranded gasoline. There are no longer enough independent 
refiners to supply them, located as they are at many places where freight costs 
make them inaccessible to the independent refiners. 

These off-brand dealers then provide the major oil companies with an excuse 
for discriminating in price to squeeze their dealers’ margins. The major oil 
company simply cuts its price to one of its dealers in an area, knowing that 
dealer will cut prices to meet the off-brand station, or to meet the price of a 
price-cutting dealer of another major brand, and this will then force down 
dealer margins in the whole area. 


PRICE DISCRIMINATION IS THE MEANS OF MONOPOLY PROFITS 


But does this major oil company control over prices and competition result 
in consumers receiving lower prices than if the monopoly control did not exist? 

No, the major oil companies determine the retail price; and retail prices are 
set at that level which will yield the maximum profit, considering the volume 
which will move at that price. Squeezing the dealers’ margin, then, is simply 
a device whereby the oil companies take a maximum portion of the profit con- 
tained in the retail price. In other words, the discriminatory technique has 
two effects: one, it gives the major oil companies the power to set retail prices 
at levels which maximize profits; and, two, it is the means by which the major 
oil companies take a maximum portion of these profits. It is thus both the 
instrument of monopoly and the means of milking the benefits of monopoly. 


H. R. 11 WILL CUT BIG OIL COMPANY PROFITS ONLY SLIGHTLY 


As I have said, H. R. 11 will not prevent the oil company from meeting compe- 
tition. But the bill will do this: It will say to the oil company that when it 
cuts its prices to one of its dealers, it must also cut prices to its other dealers 
who are in actual competition with that dealer. Of course, this will mean that 
it will cost the oil company a little more money—a little less profit—to meet 
the off-brand dealers’ competition. The company will have to reduce its prices, 
not in all of the States in which it markets, and not throughout a State where 
the competition occurs: but it will have to reduce prices to all of its leaders 
within an area who are so directly in competition among themselves that one 
dealer’s selling at a lower price than another would result in a substantial diver- 
sion of business from the others. 

I believe that the major oil companies can afford the very modest reduction 
in profits which would be required to treat their dealers fairly. Whenever 
they discriminate in price to subdue an off-brand dealer and drive out small 
refiners who supply such off-brand dealers, they would only have to be careful 
not to put their own dealers out of business. 
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How THE EQUALITY OF OPPORTUNITY BILL, H. R. 11, WouLD ApPpLy TO INDEPENDENT 
Om JOBBERS 


Mr. PatMAN. Mr. Speaker, on Saturday, March 16, I received a long telegram 
from the president of the Oil Jobbers Association of Texas expressing strong 
opposition to H. R. 11. 8S. 11 was also included, as it is the same bill. It is 
apparent that this opposition is based on a misunderstanding, both of the bill 
and of the loophole in the present law which the bill would plug. Furthermore, 
it is clear to me that this misunderstanding has been reached, not by the oil 
jobbers’ own analysis of the bill, but they have, to a large extent, been the 
victims of some deliberately misleading statements, both as to the present law, as 
to what the courts and the Federal Trade Commission have held in previous cases, 
and as to the nature of the bill. 

Believing that these oil jobbers will be very much in favor of plugging this 
loophole in one of our vital antitrust laws, once they understand the problem and 
the bill, I have replied to the Texas oil jobbers with a statement which I hope 
will be useful to all independent oil jobbers. Consequently, I am offering for 
the record at this point, both the telegram to the Texas congressional delegation, 
and my statement in reply. .These appear below. 


GASOLINE RETAILERS STRONGLY SUPPORT H. Rk, 11 


There is one point mentioned in the telegram to me which I felt needed no 
answer to the Texas oil jobbers, but which may escape the attention of others. 
This is a point that a trade journal which calls itself the Gasoline Retailer, 
and which purports to ‘speak for the independent retail dealers, is following an 
editorial and news policy in opposition to the bill. Independent gasoline dealers 
know for themselves whether and to what extent this publication speaks for 
their interests as opposed to the interests of the major oil companies, all of which 
advertise extensively in the magazine. 

I might remind the Members, however, that the Texas Service Stations, Asso- 
ciated, is in strong support of H. R. 11 and is urging its passage, as are a number 
of other State associations of independent gasoline dealers, and as is the National 
Congress of Petroleum Retailers. I put into the Congressional Record on Febru- 
ary 5, a telegram from the National Congress of Petroleum Retailers repeating 
their strong support of H. R. 11, and also excerpts from a letter of the Texas 
Service Stations, Associated, which is in strong support of the bill. And at other 
times I have put into the record letters and telegrams from other State associa- 
tions of petroleum retailers, including a most interesting letter from the Ala- 
bama Service Station Association, appearing at page A2084 of the daily Record 
of March 14. 

In addition, I will also insert at the end of my statement today, three recent 
letters in support of the bill, one coming from the Southern California Service 
Station Association, one from the Long Island Gasoline Retailers Association, 
Inc., and one from a member of the Oregon Association which tells me that this 
association is also seeking passage of a State law similar to H. R. 11. 


SOUTHERN CALIFORNIA RETAILERS URGE PASSAGE OF H. R. 11 


In the letter from the Southern California Service Station Association the 
statement is made that: 

“The recent increase in the wholesale price of gasoline clearly indicated that 
suppliers are definitely not in price competition with each other and can raise or 
lower the retail price of gasoline at any amount they so desire.” 

This statement, referring to the recent increase in the wholesale price, relates 
to the fact that in the week of February 6, nine major oil companies announced 
increases in the oil jobbers’ margins; and by the end of the following week these 
increases had become general throughout the industry. News items in the trade 
journals of February 6, including the Petroleum Retailer, quoted from statements 
and speeches of several oil company representatives, made to oil jobbers, to the 
effect that these increases in the oil jobbers’ margins demonstrate that oil com- 
panies and their jobbers can “get along,” and that the oil jobbers can obtain a 
solution to their margin problems without “running to the Government.” 


LONG ISLAND GASOLINE RETAILERS ASSOCIATION URGE PASSAGE OF H. R. 11 


In the letter from the Long Island Gasoline Retailers Association, which will 
appear below, the statement is made that: 
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“We find some of the major oil companies are attempting to discontinue their 
irregular practices, which may influence many of the service station operators 
to feel that law is not necessary. But, on the other hand, we find other major oil 
companies are making no attempt to straighten out their household, and since it 
only takes 1 or 2 to upset the market, the conditions on Long Island have not 
improved. From time to time we still have subsidies on one side of the street and 
not on the other, in amounts from 1 cent per gallon to 5 cents per gallon.” 

It is good to know that the mere threat of the passage of H. R. 11 has caused 
some of the major oil companies to take stock of some of their practices and take 
voluntary actions to eliminate some of their discriminatory practices. However, 
I fully agree with the point made in this letter which is that we must have an 
adequate antitrust law to protect the little man, and not simply depend upon 
voluntary actions to comply with what would be the law, if we made it effective. 


OREGON GASOLINE RETAILERS URGE PASSAGE OF H. R. 11 


The letter to me from an Oregon gasoline retailer throws some new light on 
the problems which small-business people are up against. This letter tells me 
that the Oregon Gasoline Dealer’s Association is urging the State legislature to 
pass a bill similar to H. R. 11. The writer of this letter, who says he has been 
chosen by his association to present their arguments to the appropriate State 
bodies, reports that the small-business people there are experiencing the same 
kind of opposition to this legislation at the State level as we are experiencing at 
the national level—with the major oil companies “coercing, misinterpreting, and 
propagandizing in every conceivable way.” 


TELEGRAM FROM TEXAS OIL JOBBERS 


Three hundred and sixty Texas oil jobbers have voted unanimously to request 
you to express to Senator Kefauver and Congressman Patman our indignation 
and resentment at their statements and implications that we have been acting 
under pressure from major oil companies in opposing the so-called equality of 
opportunity or good faith bills. We believe they should be renamed assassina- 
tion of opportunity bills and even a casual inspection will show that 8. 11, H. R. 
11, forbid good faith. We jobbers have maintained the same position on these 
matters for over 15 years and it has only been recently that others have dis- 
covered how S. 11, H. R. 11, will revolutionize the American competitive system 
that has made this country great. Please note that the service station dealers 
national newspaper, the Gasoline Retailer, is officially on record as opposing 
this so-called good faith legislation. In the present committee hearings no two 
people can agree on just what these bills mean. It would be simply ridiculous 
for Congress to enact such ambiguous legislation, we ask you to oppose these 
bills and to work actively to defeat them. Your reply to this telegram will be 
passed on to our membership. 


STATEMENT OF WRIGHT PATMAN IN ANSWER TO TELEGRAM FROM Texas OIL 
JOBBERS ASSOCIATION EXPRESSING OpposiTion To H. R. 11, THe HQuaALity or 
OpPoRTUNITY BILL 


I have your telegram of March 15, in which you tell me that 360 Texas oil 
jobbers have expressed “indignation and resentment” at statements of mine 
which you have taken to imply that oil jobbers who have expressed opposition 
to H. R. 11 have been acting under pressure from major oil companies.” 

First of all, let me say that I have the highest respect for the views andi 
wishes of Texas oil jobbers. Many of them are and have been my closest per- 
sonal friends for more years than I like to count; and I have spent much of 
my 30 years in Congress fighting their battles. I have not and do not intend 
to desert them now. 

I do not believe any statement I have made can, on careful reading, be fairly 
interpreted as implying that the oil jobber who opposes H. R. 11 is acting ‘“‘under 
pressure” from the major oil companies. I will return to this point later. 


JOBBERS MISUNDERSTAND H. R. 11 


There is no doubt, however, that many oil jobbers the country over badly 
misunderstand H. R. 11 and what it will do. Furthermore, their impressions as 
to how the bill would affect them are exactly the same as erroneous statements 
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which have been made in a propaganda “brief” prepared by a committee of the 
American Petroleum Institute, which statements have been copied and widely 
circulated by several of the major oil companies. The reason I know this is 
that I have received many letters from oil jobbers opposing the bill, and they all 
give reasons—when they give any reasons—based upon what the API “brief” 
says the bill does, not upon what the bill actually does. 


H. R. 11 WILL HELP INDEPENDENT JOBBERS AND WHOLESALERS 


Many of the letters I have received from oil jobbers opposing the bill—and I 
should say that some have been in strong support of the bill—assume that the 
bill is intended to help only the retail gasoline dealers. The truth is that the 
bill is intended to apply, and would apply, to all industries and all lines of 
trade—not just the petroleum industry; and it would help not just retailers, 
but independent wholesalers, jobbers, and distributors in all trades. The only 
difference between the effect of the bill on independent jobbers and whole- 
salers, and its effects on retailers, is this: While the bill would give the inde- 
pendent jobber and wholesaler some assurance of fair treatment from his 
supplier, it would also place on him some responsibility also for according fair 
treatment to his dealers. 

Jobber and wholesaler groups in many lines have been the foremost advocates 
of an adequate antiprice discrimination law, both now and when the Robinson- 
Patman Act was passed in 1936. For example, the United States Wholesale 
Grocers Association and the National Candy Wholesalers Association, Inc., are 
strongly supporting H. R. 11. Certainly, then, all jobber and wholesaler groups 
are not of the opinion that the bill will hurt the independent middleman. 

Let me begin at the beginning, and remind you why it is that our antitrust 
laws must place some curb on price discrimination. The reason is simply that 
when the practice is not curbed, big companies destroy smaller companies—not 
because they are more efficient, but merely because they are bigger. This works 
in two ways. 

PRICE DISCRIMINATION CREATES SELLER’S MONOPOLY 


First, big manufacturers—or big sellers at any trade level—destroy their 
smaller competitors, merely because they are bigger, and without respect to 
efficiency. For example, it was in this way that the old Standard Oil Co., which 
was subdivided under the Sherman Act in 1912, created a monopoly of more 
than 90 percent of all retined products sold in the United States. When Standard 
started out at Cleveland, Ohio, it was only one of 30 refiners then located in j 
that area. The company first obtained a size advantage—by merging with some 
of its competitors. Thereafter it simply cut prices in one market at a time 
until the smaller competitors in that market were driven out, then it jacked up 
the prices in that market and moved on to destroy the competitors in other 
markets. 
PRICE DISCRIMINATION DESTROYS HOMETOWN MERCHANTS 


An equally bad result of discriminatory selling is, however, this: Where the 
suppliers discriminate in prices, the big trade buyers, such as the big chain 
retailers, usually receive an unearned advantage—in the prices they pay— 
which enables them to destroy or squeeze out their smaller competitors. I am 
not talking about different prices which are justified by differences in the seller’s 
costs ; the law plainly allows the seller to discriminate between the chains and 
the hometown merchants up to the extent that he has cost savings in serving 
the volume buyer. I am talking about price discriminations which go beyond 
cost differences. When we were investigating trade conditions in 1935 and 
1936, we found, for example, that A. & P. was receiving millions and millions 
of dollars in unearned advantages; and of course these discriminatory advan- 
tages had resulted in the disappearance of tens of thousands of independent 
retailers. 

THE THREAT TO FREE ENTERPRISE 


In case you may have overlooked this threat of a few supergiant corporations 
taking all of the business of the country, let me point out some figures. Reports 
of the Securities and Exchange Commission and the Federal Trade Commission 
show that in June 1951, a few huge corporations with more than $100 million 
of assets owned 47 percent of all the assets of all manufacturing corporations. 
By June of last year, this had jumped to 59 percent. If this rate continues— 
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and there is no reason to think that it will not continue—then all of the assets 
of all the manufacturing corporations will be controlled by a few supergiants 
of this size within a period of 18 years. Most of these corporations are already 
very prominent in the distribution, which means that they will take over most 
of the distribution as well. Certainly, then, all of us who want to save a place 
for the local, independent businessman in our country, must put our heads 


together, to find some way of checking the artificial advantages of bigness in 
the competitive contest. 


PRESENT LAW PERMITS ABUSE OF POWER 


Now, what is the state of the present law, and what will H. R. 11 do? 

According to the majority ruling of the Supreme Court in the Standard Oil 
of Indiana case, a major oil company may cut its prices to a dealer across the 
street from an off-brand station without also cutting prices to its dealer just 
a block down the street, even though the result is to put the second dealer out 
of business. As a practical matter, this means that the major oil company 
may use its great marketing power to drive the off-brand station out of busi- 
ness, to drive out the independent distributor who supplies that station, and 
to destroy the small refiner who supplies that distributor. 

Likewise, a major oil company may cut its price to one jobber without cut- 
ting it for another of its jobbers who may be in direct competition with that 
jobber. 


“GOOD FAITH” IS NO SUBSTITUTE FOR ANTITRUST LAW 


Some of the oil company literature keeps repeating that price discriminations 
must be made in good faith. What is good faith? The fact is, the Court said 
that a supplier may discriminate in his prices to meet competition, without 
respect to the effects upon competition. Consequently, a defendant who comes 
into court under this law, comes in under the presumption that he was acting 
in good faith, when he has been doing only what the Court has plainly said 
he may do. The result is then that a discriminatory practice is automatically 
excused, unless the Government—or the plaintiff in a private suit—can prove 
bad faith, and this means proving that the defendant was also violating some 
other law, usually one of the anticonspiracy laws. Such, for example, are the 
charges in the present FTC complaints against the Pure Oil Co., at Birmingham, 
Ala., and the Sun Oil Co., at Jacksonville, Fla. (These are only charges, and 
I do not mean to suggest that we should consider these companies guilty until 
and unless proved guilty.) 

WHAT H. R. 11 DOES 


Now what will H. R. 11 do? 

It will create a tendency to require the supplier, when he reduces his price 
to one of his jobbers, to reduce his price also to any of his other jobbers who 
are in direct competition with that jobber. Likewise, it would create a tend- 
ency to require the jobber to accord equal treatment to all of his dealers who 
are in actual competition among themselves. The bill would not, contrary to 
some of the propaganda, require the supplier to cut prices in all of the States 
in which the supplier operates; nor would it require the supplier to cut prices 
throughout a single State. 

I use the term “tendency” for this reason: The bill does not require the sup- 
plier to give absolutely equal treatment to his competing customers. It only 
warns the supplier not to treat his competing customers so unfairly and un- 
equally that the effect of his discrimination may be, in the language of the bill, 
“substantially to lessen competition or tend to create a monopoly.” TI will 
come back to the exact meaning of this language in a moment when I discuss 
some of the things in the APT brief. 


WHERE JOBBER COMPETES WITH HIS SUPPLIER 


Now, I realize there are sometimes peculiar circumstances. It sometimes 
happens that a major oil company sells through an independent jobber and also 
makes tank-wagon deliveries to retail stations in the same area. In other words, 
the tank-wagon distribution systems on the jobber and his supplier are inter- 
mingled. Frankly, I suspect that such jobbers do not have a long future ahead. 
In most instances, the major lets such a jobber perform some of the distribution 
only because he has a kind of nuisance value to the major, which depends upon 
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the jobbers being able to turn to some independent refiner who does not have 
tank-wagon distribution in the area. When the independent refiner disappears, 
as they are very rapidly doing, then the major will have no use for that jobber. 
Nevertheless, we would not like a bill which would speed up that jobber’s 
disappearance. 

How, then, would H. R. 11 affect such a jobber? The fact is that there would 
be difficulties only under this combination of circumstances: (a) Only if the 
jobber sells to retail dealers at a tank-wagon price below the major’s tank-wagon 
price to competing dealers; and (0b) only if the retail dealers in turn cut prices 
to consumers and divert trade from the retail dealers supplied directly by the oil 
company; and (c) only if the diversion is so substantial, and so prolonged, that 
it threatens a “substantial lessening” of competition. 

Let me then ask you this: Even without considering the question of what a 
“substantial lessening” of competition means, how often do the other two condi- 
tions I have stated happen in reality? Do they happen often enough, and are 
they important enough to justify such a weakness in the antitrust law that the 
hometown merchants and small, independent businesses of all kinds will be 
destroyed? If so, what purchasing power will there be in our home communities 
to provide any business for the oil jobber who has been saved? 


WHO WANTS “SUBSTANTIAL LESSENING OF COMPETITION” ? 


Now let me point out a few statements in the API’s propaganda brief which 
have been circulated, directly and indirectly, to independent jobbers all over the 
country. 

First, the API brief refers to the key language of the bill which defines an 
illegal discrimination as “where the effect may be substantially to lessen compe- 
tition and tend to create a monopoly,” and says: 

“The Supreme Court has interpreted the phrase to mean that there may be a 
lessening of competition whenever one buyer gets a lower price than others.” 

That is sheer nonsense. In no decision upholding a charge of illegal discrimi- 
nation has the Supreme Court—or any other court—made such an interpretation ; 
and the API brief cites no such case. 

Consider these facts: This key language is well known to the courts. It is 
precisely the same language which has for several decades defined illegal exclu- 
sive-dealing agreements and tie-in sales agreements under section 3 of the act. 
It has never been interpreted as outlawing all exclusive-dealing and all tie-in 
sales agreements. 

This key language of the bill is also precisely that which defines an illegal 
merger under section 7 of the act. It has never been interpreted as outlawing 
all mergers. 

WHO HAS THE BURDEN OF PROOF? 


Now I come to a related statement in the API brief. It says: 

“The Robinson-Patman Act marked a departure from the traditional ideal of 
American justice by putting the burden of proof upon the person charged * * * 
this legislation would put a heavier burden on the accused businessman by 
requiring him to prove that he had not only met competition in good faith but 
that his doing so had not ‘substantially lessened competition.’ ”’ 

More fantastic nonsense. In an antitrust suit under the present law, and under 
H. R. 11, the Government has the burden of proving both that a discrimination 
has been made, and of proving the “substantial lessening of competition or 
tendency to create monopoly.” Any law that did otherwise would be instantly 
struck down as unconstitutional. 


MAJOR’S CONCERN FOR JOBBERS, SMALL REFINERS, AND RETAIL DEALERS 


It would take many pages to point out and answer all of the wrong state- 
ments in the API’s propaganda brief. Let me, however, call attention to just 
one more which appears on the first page of this so-called brief. Here you will 
note a flat claim that H. R. 11 will eliminate independent jobbers. Referring 
to the bill as it passed the House last year, the brief says: 

“In fact, had this legislation passed, one whole branch of the oil business— 
independent jobbers—would have been practically eliminated by act of Con- 
gress.” 
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The major oil companies’ brief also expresses tender solicitude fer all other 
branches of the oil business—all branches, that is, except themselves. The 
statement continues : "y 

“Another branch—independent refiners—would have been .condemned; toa 
lingering death. Even service-station operators * * * would have found their 
position undermined by this bill.” 

I suggest to you that the only branch of the business which would be incon- 
venienced by H. R. 11 is the one branch which is not mentioned, namely, the 
major oil companies. Yet, even these majors will not be hurt by H. R. 11. 
The bill will cost them only a little moncy-—a little less in profits—te give fair 
treatment to their customers—including yourselves. And this, it seems to me, 
is a small price to pay for what surely must be, in the long run, the major’s 
own self-interest—which is a future of private ownership of business in this 
country. 


My statement about “pressures” 


I come back now to your feeling that my statements have implied that oil 
jobbers who have expressed opposition to the bill have been “acting under 
pressure” from the major oil companies. I am enclosing reprints ef my state- 
ments dealing with pressures; ‘and I believe that after a full reading you will 
find they do not make this implication. I did refer to what I called “ ‘captive’ 
retail service stations” being pressured by the majors to send in wires opposing 
the bill; and I can point to many statements from retail dealers to substantiate 
my statement. 

The pertinent part of what I did say about oil jobbers’ opposition to the bill 
is this: 

“* * * it is clear that these wires from the oil jobbers are furthering the 
cause of the major oil companies in opposing laws against price discrimination. 
That is true whether or not the oil jobbers are acting at the present time at the 
urging of the major oil companies in opposing H. R. 11. 

“It is unfortunate that the oil jobbers and retailers of gasoline and oil have 
been led to believe that H. R. 11, if enacted into law, will adversely affect them. 
Certainly I want no part in anything that would operate to the damage of small 
and independent business firms.” 

This does not mean that I have lost faith in the independent oil jobbers, or 
lost faith in the determination of the great majority of business people to do 
the right thing—to support effective antitrust laws so as to maintain a place 
for independent business and maintain the free private enterprise system which 
is so essential to the way of life we want to keep. 

I firmly believe that every independent oil jobber—in Texas, particularly— 
who understands H. R. 11 will be in favor of the bill. 


LETTER FRoM SOUTHERN CALIFORNIA SERVICE STATION ASSOCIATION 


SOUTHERN CALIFORNIA SERVICE STATION ASSOCIATION, 
Los Angeles, Calif., March 4, 1957. 
Hon. Wright PATMAN, 
United States House Office Building, 
Washington, D. C. 

DEAR HONORABLE REPRESENTATIVE PATMAN : We would like to call your attention 
to the equality of opportunity bill, H. R. 11, which will, if enacted, eliminate the 
defense loophole of “meeting competition in good faith” now existing under the 
Robinson-Patman Act. 

Since our experience proves that price discrimination is the basic cause of 
retail gasoline price wars, we earnestly desire your support for this new law. 

We enclose an article which explains how the extension of subsidies, rebates, 
and special allowances to favor customers as a pretense of good faith destroys 
competition in the retail gasoline field. 

For the same reasons stated in the article, you will find that oil and gasoline 
suppliers are all able to reduce or increase the wholesale price of gasoline at 
approximately the same time and in just about the same amount, The recent 
increase in the wholesale price of gasoline clearly indicated that suppliers are 
definitely not in price competition with each other and can raise or lower the 
retail price of gasoline at any amount they so desire. 
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The only possible relief that can be obtained by service station dealers and 
other types of small businesses is to eliminate by law subsidies, rebates and spe- 
cial allowances and to require manufacturers and producers to lower the whole- 
sale price to all costomers rather than a selected few. This would yield a con- 
stant benefit to the public which would then enjoy consistently a nationwide 
competitive price. 

Your favorable consideration of this legislation will be deeply appreciated by 
ee of thousands of dealers throughout the Nation as well as those in your 
district. 

Yours very truly, 
EUGENE B. Pirrarvuea, 
SOSSA President. 


LETTER F'RoM LONG ISLAND GASOLINE RETAILERS ASSOCIATION, INC. 


LONG ISLAND GASOLINE RETAILERS ASSOCIATION, INC., 
Richmond Hill, N. Y., March 6, 1957. 
Hon. WrigHT PATMAN, 
House of Representatives, Washington, D. C. 


DeaR Sire: Many thanks for your kind thought in sending us the pamphlet 
containing your speeches of January 28, 29, and February 5, 1957. 

It was read and discussed at our meeting last night, also we read and discussed 
several of the pieces of material being distributed by the major oil companies 
against the H. R. 11 and S. 11 bills. 

We can see there will be several viewpoints on this law this year, more so than 
a year ago. We find some of the major oil companies are attempting to discon- 
tinue their irregular practices, which may influence many of the service-station 
operators to feel the law is not necessary. But, on the other hand, we find other 
major oil companies are making no attempt to straighten out their household, 
and since it only takes 1 or 2 to upset the market, the conditions on Long 
Island have not improved. From time to time we still have subsidies on one side 
of the street and not on the other, in amounts from 1 cent to 5 cents per gallon. 

This association has very carefully considered all angles of the law, and under 
present conditions and what may come in the future, we cannot see any other 
way for the service-station operator to maintain his competitive position in this 
market. 

We therefore advise that our position has not changed, and reqeust you to do 
everything you can to make proposed bills H. R. 11 and S. 11 a law. 

Thanking you again for your interest in our industry‘s welfare, I am, 


Respectfully yours, 
Ben Fasrizi, President, 


LETTER FROM OREGON RETAIL DEALER 


Omitting certain personal references to myself, the letter from the Oregon 

retail gasoline dealer is as follows: 
SrockYARD SERVICE, 
North Portland, Oreg., March 13, 1957. 
Hon. WRIGHT PATMAN, 
House of Representatives, Congress of the United States, 

Washington, D. C. 
aK a 


* * * * ” 


Dear Sir: At the present time the Oregon Gasoline Dealer’s Association is 
endeavoring to have State legislation enacted to remedy some of these evils. I 
am enclosing a copy of this bill. I am also enclosing a copy of our arguments 
encouraging passage of this bill, which I have been designated to present at the 
hearing the Highway Committee of the Oregon House of Representatives is hold- 
ing on Thursday, March 21. Perhaps some of this material will help you and 
others who are favorable to H. R. 11 and §. 11. 

a * * * * ao x 

We are experiencing the same type of opposition in our efforts at the State 

level that you describe experiencing at the national level. The major oil com- 
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panies here are coercing, misinterpreting, and propagandizing in every conceiv- 
able way. 
If there is anything that our association or I as an individual can do to further 
your efforts please let me know. 
Very truly yours, 
J. 8. BAKER. 


QUESTIONS AND ANSWERS ON H. R. 11 


Extension of remarks of Hon. Wright Patman, of Texas, in the House of Repre- 
sentatives, Wednesday, March 13, 1957 


Mr. PaATMAN. Mr. Speaker, I have received a letter from the executive secretary 
of the Gasoline Merchants of Brooklyn, which asks four specific questions 
about what could and could not be done under the strengthened antitrust laws 
which will result from enactment of H. R. 11, the equality of opportunity bill. 
I know that other Members are receiving similar questions about this bill, so 
I think they may be interested in these questions and my answers. They appear 
in my reply to Mr. Azarow, which is as follows: 

Marcu 14, 1957. 
Mr. Nat AZAROw, 
Hxecutive Secretary, Gasoline Merchants of Brooklyn, 
Brooklyn, N. Y. 

Dear Mr. AzArow: I am very glad to have your letter asking me specific 
questions about what can and cannot be done under H. R. 11, and I am happy 
to have the opportunity of answering these questions. 

Question No. 1: Could the major oil company meet the lower price of the 
off-brand supplier who is in intrastate commerce? 

Answer: Yes. The fact that the offbrand supplier is in intrastate commerce 
only, creates no complications to the major supplier’s privilege of discriminating 
to meet competition. 

Question No. 2: If this lower price could be given, would it have to be given 
to every retailer customer of the major oil supplier throughout the country, 
State, or city? 

Answer: No. H. R. 11 would tend to require the supplier to give the same 
price to all of its dealers who are in actual competition among themselves, but 
even among competing dealers it would not require absolutely fair and equal 
treatment. On the contrary, the bill would forbid the supplier to discriminate 
among competing dealers to such a gross and prolonged extent that the effect of 
the discrimination may be, in the language of the bill, “substantially to lessen 
competition or tend to create a monopoly.” In other words, even under this 
bill dealers would not have protection against a mere “injury” to competition. 

Question No. 3: Would H. R. 11 in effect protect the off-brand price cutter (in 
intrastate commerce) so that he could operate without fear of competition even 
if he sold below the tank-wagon price of the major supplier? 

Answer: No. The bill would give some increased protection to the small 
refiner, but not much. The major company could still give a special price allow- 
ance to its dealer across the street from an off-brand station, but under the bill 
it would also tend to require the major to give the same allowance to its other 
dealers down the street, or at other locations where trade would be diverted 
from them by the allowance to the first dealer. It is from this fact that, under 
the bill, the major oil companies would find it slightly more difficult to destroy 
small refiners; in other words, the majors could still abuse their great power in 
competing, directly or indirectly, with a small refiner, but they could not pinpoint 
their great marketing power quite so sharply. 

Question No. 4: In order to give price assistance to retailers in a local price 
war in Chicago, would the major suppliers have to lower the price to a retailer 
in New York? 

Answer: No. I believe this question is fully answered in my statement above. 

I appreciate your giving me the opportunity to answer these questions. 

Sincerely yours, 


Wricut PatMAN. 
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Masor Om Companies CAN MEET COMPETITION UNDER H. R. 11 


(Extension of remarks of Hon, Wright Patman, of Texas, in the House of 
Representatives, Monday, March 18, 1957) 


Mr. ParMaNn. Mr. Speaker, I know that the Members are receiving a number of 
letters from independent retail gasoline dealers which indicate a misunderstand- 
ing of the purpose and effect of H. R. 11. I, too, am receiving a number of such 
letters, although H. R. 11 was designed specifically to help the independent gaso- 
line dealers, and to relieve them from an unfair discriminatory practice which 
chronically affects these dealers and is daily putting many of them out of business. 

The misunderstanding which some of these dealers now have it that, under this 
bill, a major oil company cannot assist any of its dealers to meet competition— 
by giving those dealers a price cut—unless the major oil company also cuts 
prices throughout all of the marketing areas in which it distributes gasoline. 

This misunderstanding of what would be required under H. R. 11 has been 
created and propagandized by certain of the major oil companies. Such claims 
are made in literature which the major oil companies have been passing out 
directly, and like claims have been made in such publications as the Gasoline 
Retailer, which I understand is widely circulated among gasoline dealers and 
usually follows the propaganda line of the major oil companies. 

I have had an exchange of correspondence with a constituent of mine, 
Mr. W. A. Moore, who is in the retail gasoline business at Paris, Tex. I believe 
that the Members may be interested in the following letter to me from Mr. 
Moore, as well as in my reply, in which I have tried to dispel the misinformation, 
and clear up the misunderstandings about H. R. 11: 


GASOLINE RETAILER MISLEADS RETAIL DEALERS 


Paris, Tex., March 9, 1957. 
Mr. WRIGHT PATMAN, 
Member of Congress, Washington, D.C. 


Dear Sir: I was out of town when you letter came—hence my delay. 

I sure appreciate your interest in my feeling about H. R. 11 and have been 
thinking about it a lot. 

I believe that I can answer your letter of February 25, 1957, best by quoting 
from H. H. Inness Brown’s article in the February 20 issue of the Gasoline 
Retailer. But since it is a rather lengthy article may I suggest that you read 
it in case that you haven’t already. I feel just about as Mr. Brown does. I 
believe that in case of a price war here in Paris, that under H. R. 11, my supplier 
(a major) might not be able to help me meet the local jobber’s dealer prices. 
This, Mr. Patman, is my main objection and is the objection of nearly every dealer 
that I have talked to. 

Please explain to me, if my idea is wrong, just how my supplier could help 
me without cutting the price everywhere he operates. 

With kind regards, I remain, 

Yours very truly, 
W. A. Moore. 


NOW SUPPLIERS MAY MEET COMPETITION UNDER H. R. 11 


Marcu 15, 1957. 
Mr. A. W. Moore, 
Paris, Tex. 


DEAR Mr. Moore: You were good to write me again, giving me more details 
on what is troubling some of the gasoline dealers about H. R. 11. I am sorry 
that the impression has gotten around that under H. R. 11 a major oil company 
could not discriminate in its prices to help a dealer meet competition—that is, 
that the supplier could not cut prices in one area to meet local competition 
without also cutting prices in every area where the supplier operates. This is a 
wrong impression of the bill. 

At the present time, many of the major oil companies will cut the price to a 
dealer just across the street from an off-brand station but without cutting the 
price to the other dealer just down the street. The result is, of course, that 
the dealer receiving the price allowance cuts prices to consumers and diverts 
trade from the off-brand station. But it is equally true that trade is diverted 
from the major’s other dealer just down the street. 
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H. R. 11 does not prevent a major oil company from assisting a dealer to meet 
competition. It does however, tend to place on the major oil company this re- 
quirement: When it cuts its price to one of its dealers to assist that dealer 
in meeting competition, then it must assist all of its other dealers who are sub- 
stantially affected by that same competition. I use the word “tend” because the 
bill does not require the supplier to give completely fair or equal treatment to its 
dealers who are in competition among themselves; but it does forbid the supplier 
to treat its dealers so unfairly and so unequally that the result will be a “sub- 
stantial lessening of competition.” 

This does not mean that there would be any tendency to require the supplier to 
reduce prices in all of the States in which it distributes; it does not mean 
that it would tend to require the supplier to reduce prices throughout any one 
State; nor does it mean necessarily that the bill would tend to require the major 
oil company to reduce prices even throughout a city. It simply means, as I have 
said, that the supplier must try to give fair treatment to its dealers who are 
in actual competition among themselves. 

With kind personal regards, I am, 

Sincerely yours, 
WRIGHT PATMAN. 


How H. R. 11 Arrects FREIGHT ABSORPTION 


Extension of remarks of Hon. Wright Patman, of Texas, in the House of 
Representatives, Monday, March 18, 1957 


Mr. PatMAN. Mr. Speaker, one of the most frequent questions raised about 
H. R. 11, the equality-of-opportunity bill, is whether or not, under this bill, pro- 
ducers could absorb freight. I would like to answer this question and in doing 
so, I believe that I may be able to point out some aspects of the present law on 
which some of the Members may not be fully informed. 

To illustrate, several days ago I received a letter from one of the smaller steel 
companies which I quote, in part, as follows: 

“Our competition is from small companies up through to the largest, United 
States Steel Corp. 

“We have to make freight allowances when our customer’s plant is nearer to 
another strip steel mill than to ours. That means that our prices vary according 
to the location of our customer. 

“We cannot stay in business unless we are allowed to meet competitive prices. 

“Under H. R. 11, introduced by you, would we be allowed to meet this com- 
petition?” 

In my reply to the above question, I have tried to point out what the present 
law on freight absorption is and how H. R. 11 would fit into the present law. 
My reply to the gentleman’s letter is as follows: 

“DEAR Sir: * * * This bill will not prevent freight absorption; and I think 
that it will in no way change existing law with respect to freight absorption prac- 
tices described in your letter. 


“DEFINITION OF ILLEGAL PRICE DISCRIMINATION 


“The bill is concerned only with a supplier’s discriminations in price as between 
its different customers where the effect may be, in the language of the bill, 
‘substantially to lessen competition or tend to create a monoply.’ This lan- 
guage which defines an illegal discrimination is, incidentally, the same language 
which defines an illegal merger under section 7 of the act and an illegal ex- 
clusive-dealing contract under section 3 of the act. 


“THREE KINDS OF ‘SUBSTANTIAL LESSENING’ OF COMPETITION 


“Perhaps the best way to clarify the matter for you is to point out that three 
entirely different kinds of competitive situations have come to be regarded as 
‘substantially lessening’ of competition under the act. The legislative purpose 
of the act, both in 1914 and in 1936, and now, is to curb price discrimination 
simply for the reason that the practice involves an abuse of marketing size 
whereby big firms destroy or squeeze out smaller firms. 


“(1) Big supplier destroys small suppliers 


“Thus one kind of ‘substantial lessening’ occurs where a producer which has 
a considerable size advantage over its competitors, by discriminating in price, 
91068—57—pt. 2——-24 
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destroys the smaller competitors. In 1914, the Congress was mainly concerned 
with this kind of ‘substantial lessening.’ For example, the old Standard Oil 
Co. which was subdivided in 1912, had acquired better than a 90 percent monopoly 
of refined products simply by cutting prices in one market at a time until it 
destroyed its smaller competitors or drove them into merger. 


(2) Supplier creates inequalities among his dealers 


“Another effect of the supplier’s discriminating in price is, however, that when 
you have a general regime of discrimination the almost invariable rule is that 
the big buyers receive an unearned advantage by which they may destroy or 
squeeze out smaller competing buyers. This is the kind of substantial lessening 
with which we were principally concerned in 1936 and with which H. R. 11 is 
concerned. 


(3) Suppliers restrain competition among themselves 


“Beginning with its so-called basing-point cases of a decade or so ago, however, 
the Federal Trade Commission injected a third kind of substantial lessening of 
competition. Thus there were several cases in which the Commission charged, 
and subsequently found, that in some industries the producers maintained a 
basing-point system of pricing by agreement and conspiracy in violation of the 
anticonspiracy law. In several of these cases the Commission threw in collateral 
charges that the antiprice discrimination law had also been violated, on the 
theory that the conspiratorial basing-point system involved a systematic discrimi- 
nation in prices. The substantial lessening of competition which was alleged to 
flow from this discrimination, was not that big producers were destroying small 
producers by unfair means or otherwise. It was also not alleged to be that the 
discriminations created any inequalities among competing buyers which put 
some buyers at a substantial competitive disadvantage over others. Rather the 
allegation was, as would logically flow from the conspiracy charge, that price 
competition among the producers engaged in the systematic discriminations had 
disappeared and thus there was a substantial lessening of competition among 
these producers. The Supreme Court upheld this theory in the Cement case. 


“DISCRIMINATIONS MADE BY CONSPIRACY ARE NOT IN GOOD FAITH 


“Coming back now to H. R. 11, it is concerned only with the abuse of power 
kind of lessening of competition by which bigger firms destroy smaller firms. 
It is not concerned with conspiracy or conspiracy-type situations. In short, the 
bill amends only the so-called good faith defense in section 2 (b) of the act. 
The bill says, in effect, that where a supplier’s discriminatory practice results 
in a substantial lessening of competition or tendency to create a monopoly, the 
practice is illegal despite the fact that the discriminations may be made in good 
faith to meet the lower price of a competitor. Such substantial lessening will 
require the enforcement agencies to prove that the supplier is creating such in- 
equalities among competing customers that competition is substantially lessened. 

“The good faith phrase in the law, under present interpretation, is a presump- 
tive matter. The seller who shows that his discrimination was made to meet 
the lower price of a competitor, or shows that he had reason to believe that he 
was meeting the price of a competitor, although he may not have been doing so 
in fact, is presumed to be in good faith. This presumption is overturned, how- 
ever, and the absence of good faith is established, where the enforcement agencies 
show the existence of a conspiracy to carry on the discriminations. Hence our 
third kind of ‘substantial lessening’ which rests on a conspiracy, is not noww 
justified by the 2 (b) defense, since it does not now pass the good faith test. 


“WHAT H. R. 11 REQUIRES 


“All of this means that under the bill, the seller would be required to avoid 
creating such gross inequalities among competing buyers that competition is 
‘substantially lessened.’ Nothing would be added to or taken from the present 
requirement that the seller also avoid agreements or common understandings 
with his competitors to use a pricing system to lessen competition among them- 
selves. 

“T hope you will pardon the great length of this letter ; I wanted to try to make 
sure that you understand precisely what is involved in the bill. 

“Sincerely yours, 


“WrIGHT PATMAN.” 
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THE FEDERAL TRADE COMMISSION Supports H. R. 11, THE EQUALITY OF OPPoR- 
TUNITY BILL 


xtension of Remarks of Hon. Wright Patman, of Texas, in the House of 
Representatives, Tuesday, March 19, 1957 


Mr. PaTMAN. Mr. Speaker, within the last few days we have been bombarded 
with many statements about H. R. 11, the equality of opportunity bill. In some 
of those statements assertions were made that the Government and the enforce- 
ment agencies are opposed to that proposed legislation. We know that repre- 
sentatives of many big business concerns are opposed to H. R. 11. Perhaps some 
members in the Cabinet of the present administration are opposed to it. How- 
ever, reference to their opposition should be pinpointed. The record should 
show who opposes H. R. 11, and who supports it. 

The Federal Trade Commission is the agency of Government which is charged 
with the primary responsibility for enforcement of Federal legislation dealing 
with price discrimination. That agency has dealt with the problem of price 
discrimination since it was created in the Wilson administration in 1914. Prior 
to that the Bureau of Corporations, its predecessor, studied and reported upon 
the problem of price discrimination during the period from 1903 to 1914. 

The Federal Trade Commission has just made—March 12, 1957—its official 
formal report on H. R. 11 to the Committee on the Judiciary, House of Repre- 
sentatives. In that report, the Commission stated : 

“The Commission is of the opinion that the objectives of H. R. 11 and H. R. 398 
are of sufticient importance to the effective operation of the Clayton Act that 
such legislation should be enacted without awaiting further case by case de- 
velopment under section 2 (b) as presently worded. (H. R. 398 was introduced 
by Hon. Byron G. Rogers, of Colorado. It is an identical companion bill to 
BB. 11” 

Except for a short period of time, the Federal Trade Commission has sup- 
ported strongly, since 1914, Federal legislation against destructive price discrimi- 
nation. For example: 

First. Three of five Federal Trade Commissioners supported H. R. 11 in 1956. 

Second. In 1951, the Federal Trade Commission, in testimony before the Com- 
mittee on the Judiciary, House of Representatives, urged a strengthening of the 
law against destructive price discrimination. 

Third. In the period from 1928 to 1934, the Federal Trade Commission made 
an extensive investigation of the practice of price discrimination. On December 
14, 1934, it submitted to the Congress its final report on that investigation—see 
Senate Document 4, 74th Congress, 1st session. In that report the Federal Trade 
Commission urged that the Clayton antitrust law provisions against price dis- 
crimination be amended and strengthened. Such action was taken when the 
Robinson-Patman Act was approved on June 16, 1936. 

In its report to the Committee on the Judiciary, House of Representatives, on 
March 12, 1957, the Federal Trade Commission stated : 

“The Supreme Court’s decision in the Standard Oil case, followed by the 
opinions of the court of appeals (seventh circuit) in the matter, 233 F. 2d 649 
(1956), and the court of appeals in Balian Ice Cream Co. v. Arden Farms (231 
F, 2d 356 (C. A. 9, 1955) ), and Brown v. Standard Oil Co. (238 F. 2d 54 (C. A. 5, 
1956) ), make it clear that section 2 (b) provides an absolute defense to all 
price discriminations regardless of the seriousness of the probable effect.” 

Of course, the representatives of some big-business firms are not concerned 
about the effects of price discriminations they practice. One of their representa- 
tives in opposing the objective of H. R. 11, the equality-of-opportunity bill, not 
long ago wrote that the law should permit the practice of price discrimination 
when done in good faith regardless of the economic consequences. 

H. R. 11 would limit the good-faith defense in price discrimination cases only 
in those instances where the price discriminations would “substantially lessen 
competition or tend to create a monopoly.” 

The Federal Trade Commission in its report on H. R. 11, the equality-of-oppor- 
tunity bill, to the Committee on the Judiciary, House of Representatives, made 
it clear that that agency, speaking for the public interest and on the basis of 
its longtime experience in protecting the public interest, does not want a loophole 
left in the law to permit price discrimination which has the effect of ‘“substan- 
tially lessening competition or tendency to create a monopoly.” Who wants a 
“substantial lessening of competition and a tendency to create monopoly”? The 
lawyers and other spokesmen for the major oil companies made it clear in the 
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testimony they gave before a congressional committee last week that they want 
a loophole left in the law so that the major oil companies and other big-business 
firms will be left free to practice price discrimination with the effect of “substan- 
tially lessening competition and tending to create a monopoly.” They have made 
it clear that it is for that reason that they are now opposing H. R. 11, the 
equality-of-opportunity bill. 

Mr. Speaker, I submit that this is the time for each of us to reexamine our posi- 
tion on the question of whether we are for a free and competitive enterprise 
system, or for a system of monopoly. When that is done, we are confident that 
a majority will be found who are still opposed to ‘‘a substantial lessening of com- 
petition and a tendency to monopoly,” and are therefore in favor of H. R. 11, 
the equality-of-opportunity bill. It is a bill against monopoly. 


Hisrory or Errort To OutTLAwW MOoNoPOLIstic TRADE PRACTICES 


Extension of remarks of Hon. Wright Patman, of Texas, in the House of 
Representatives, Tuesday, March 19, 1957 


Mr. Parman. Mr. Speaker, I recently received a reprint of an article which 
reviews the history of the efforts which have been made, in this country, to enact 
antitrust laws against monopolistic practices, so that we may have free and 
open competition and markets where the independent businessman can partici- 
pate. This article, which I commend to the Members’ attention, was written by 
Mr. John A. Touhey, executive secretary of the Southern California Service 
Station Association. It deals particularly with legislative efforts to create 
checks against big business: abusing its power through discriminatory selling 
practices; and it brings up to date this history, pointing out how a serious 
loophole came to be placed in the antitrust laws. It also explains why big busi- 
ness firms—those firms at the top of the pyramid in their respective industries— 
strongly oppose any effective antitrust law to deal with price discrimination. 
The simple fact is that license to discriminate in prices makes the competition 
soft for the big firms; and any curb on discriminatory practices tends to make 
the competition more vigorous, since more competitors can effectively compete ; 
but it also tends to make the competition much harder for the big corporations, 
because it tends to remove from the competitive contest the artificial advantages 
of bigness. Mr. Touhey’s article, which appeared in the Automotive Dealer 
News for November 26, 1956, is as follows: 


Price DISCRIMINATION DrcLaARED Basic Evin IN Station INpustRY—SCSSA 
BoarpD ANNOUNCES INTENT To CONTINUE FIGHT FOR PASSAGE OF EQUALITY OF 
OpporTUNITY Biri 

(By John A. Touhey) 


In 1903 President Theodore Roosevelt recommended that “a Bureau of Cor- 
porations be established in the Department of Commerce and Labor” for the 
specific purpose of investigating combinations in restraint of trade and to publi- 
cize the result in the discretion of the President. In carrying out that policy, 
the Bureau collected evidence that led to the outlawing of railroad rebates as 
a factor in creating and maintaining combinations in restraint of trade and evi- 
dence that made possible the dissolution suits against Standard Oil, American 
Tobacco, United States Steel, and International Harvester combinations. 

As far back as 1887, when the Interstate Commerce Act was passed, there has 
been a continued battle against discriminatory pricing practices of manufac- 
turers and refiners; yet, that battle continues today because of decisions by the 
United States Supreme Court that stated, “it is not a violation of our anti- 
monopoly laws for one to discriminate in price with the result of destroying 
competition if the act of the discrimination is in good faith in meeting the price 
of another.” This particular decision rendered by our United States Supreme 
Court applied to the Standard Oil Company of Indiana y. Federal Trade Com- 
mission suit. 

Perhaps we should delve into history to find out why gasoline retailers need 
to eliminate the above loophole that has been found in the Robinson-Patman 
Act. 

FTC CREATED 


In the year 1914, the Federal Trade Commission was created for the specific 
reason to “eliminate unfair methods of competition in commerce.” During the 
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same year, Congress passed the Clayton Antitrust Act “against the practices of 
lessening competition and restraining trade by specific acts, namely, discrimina- 
tions in price, use of exclusive dealing and tie-in contracts, elimination of competi- 
tors through unlawful acquisitions or mergers, and the use of interlocking direc- 
torates by competing corporations.” 

Primary authority to enforce the Clayton Antitrust Act, prescribing the several 
inhibited trade practices, was vested in the Federal Trade Commission, with cer- 
tain concurrent authority conferred upon the Department of Justice. In 1915 the 
chief functions of the Bureau of Corporations was taken over by the Commission. 

In 1936 Congress amended section 2 of the Clayton act by enacting the Robin- 
son-Patman Antidiscriminatory Act. By its provisions, Congress made unlawful 
the practice of price discriminations where the effect may be substantially to 
lessen competition, tend to create a monopoly, or to injure, destroy, or prevent 
competition. It also cataloged as unfair and illegal certain types of brokerages 
and commissions, and, under certain circumstances, advertising and promotions 
allowances and services and facilities when discriminatory. 


OTHER LAWS 


There have been other laws passed since the above dates that are used as a 
guide by the Federal Trade Commission, but the basic argument between gasoline 
retailers and their suppliers is the good faith—meeting competition defense that 
has been established under the loophole found in the Robinson-Patman act. 

All major suppliers, I believe, use some form of subsidy, rebate, or special allow- 
ance, under the guise of good faith—meeting competition to discriminate in whole- 
sale prices to their dealers, to foster, promote, and encourage gasoline price wars. 
Because the United States Supreme Court ruled in favor of the oil companies, it 
has given the supplies the chance to establish a method of control over the retail 
price of gasoline. 

The argument of gasoline retailers in their effort to eliminate price discrimina- 
tions altogether is going to have to be sharp to defeat the proponents of discrimi- 
natory pricing tactics. 

The self-styled champions of the competitive and free-enterprise system scoff at 
the idea of halting price discrimination. These self-styled champions argue that 
“it does not matter if competition is destroyed so long as it is done in good faith.” 
These same individuals say that nondiscriminatory pricing practices would create 
soft competition and that competition involving price discrimination is hard 
competition. 

CLEAN MARKET GOAL 


The membership of SCSSA is of the opinion that dealer aid, subsidies, rebates, 
and special allowances should be eliminated if we are to have a clean and legiti- 
mate market. 

“Soft competition,” as it is referred to by our most capable opponents, is 
created by them for the simple reason they have convinced the majority of gaso- 
line retailers that they are in competition with the dealer across the street and 
not the dealer of their same brand. 

It is our contention that after the supplier sells a dealer gasoline at wholesale, 
he has no right whatsoever to stipulate a selling price, nor has he the right to 
give a lower price to his customer to meet a dealer’s price of another brand. 
Suppliers are in competition with each other at the wholesale level and that is 
the only time that one refiner is in competition with another refiner as far as 
the retailer is concerned. 

When large sellers are not permitted to discriminate in price between pur- 
chasers located in different communities, with the effect of smothering a small 
seller operating in only one of them, or when they are not permitted to discrimi- 
nate between large and small buyers competing in the same community the 
“hardest kind of competition will result.” 


SOFT COMPETITION 


This is the kind of competition which places upon sellers the necessity of low- 
ering prices generally in order to sell at all. When the supplier is able to dis- 
criminate in price it creates the softest type of competition, but when he is 
forced to lower his tank wagon price, this creates the type of competition known 
as hard and this is the part that suppliers do not like because they have all their 
commercial accounts and other sources tied in to this price. 
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Naturally, the gasoline retailer wants this type of hard competition because 
he wants to operate his place of business on service and efficiency for profit and 
he knows to be able to do this he has to eliminate the main source that is barring 
his success. 

ANOTHER EFFORT 


Gasoline retailers have been unsuccessful during the past 5 years to have 
the loophole in the Robinson-Patman Act plugged so the good-faith meeting 
competition defense would be eliminated, however, they will try to have this 
amended during the next session of Congress. 

Only a quirk of fate defeated them in 1956 when the Senate adjourned with 
the equality of opportunity bill lying dormant in the Senate Judiciary Committee. 

In accordance with the wishes of the membership of SCSSA, the board of 
directors have unanimously voted to continue support of the equality of opportu- 
nity bill in an effort to protect small-business men from discriminatory practices. 

Gasoline retailers can no longer afford to finance gasoline price wars, nor can 
they afford to operate their place of business on any other basis but service 
and efficiency. 


BURDEN OF PROOF IN A PRICE-DISCRIMINATION CASE UNDER THE ROBINSON-PATMAN 
Act—No ONE Must Prove His INNOCENCE—BURDEN OF PROOF Not SHIFTED 


(Speech of Hon. Wright Patman, of Texas, in the House of Representatives) 


Mr. PatMAN. Mr. Speaker, the general common-law rule regarding the burden 
of proof in a case in litigation applies in price-discrimination cases arising under 
the Robinson-Patman Act. In general, that rule is to the following effect: The 
burden of proof in any proceeding lies at first on that party against whom the 
judgment of the court would be given if no evidence at all were produced on 
either side—regard, of course, being had to any presumption which may appear 
upon the pleadings. 

Let us analyze how that rule applies in a price-discrimination case arising un- 
der the Robinson-Patman Act. First of all, pleadings by the plaintiff or the 
Government in order to state a cause of action in a price-discrimination case 
under the Robinson-Patman Act must ,among other things, allege that: 

First. The party charged with a violation of the law is engaged in com- 
merce—meaning, of course, interstate commerce. 

Second. In the course of such commerce the party charged has discriminated 
in price between different purchasers of commodities of like grade and quality 
and that some of those purchases involved in such discrimination were in 
interstate commerce. 

Third. The sale of the commodities involved in the discrimination were sold 
for use, consumption, or resale within the United States or some other place 
under the jurisdiction of the United States. 

Fourth. The effect of such discrimination may be to substantially lessen com- 
petition or tend to create a monopoly in any line of commerce or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with the customers of either of 
them. 

Pleadings by the plaintiff or the Government in such litigation not containing 
allegations to the effect indicated above would fail as not having stated a cause 
of action. 

What about the burden of proof in such proceeding? First let us assume 
that a simple answer had been filed by the defendant who merely denied the 
allegations made by the plaintiff. Assume further that no evidence was offered 
by either party. Then under the general rule regarding the burden of proof the 
plaintiff would fail. He had alleged a good cause of action but he had failed to 
prove his case. The burden of proving the case is upon the plaintiff and that 
means proving each of the necessary allegations as above indicated. The 
defendant need not prove any of those allegations. In his pleadings it is suffi- 
cient for him to merely deny them. Of course, once the plaintiff has put for- 
ward his proof in support of his allegations the defendant is then privileged to 
come forward with evidence in an effort to contradict or otherwise rebut the 
evidence upon which the plaintiff relies. 

For the plaintiff to allege a good cause of action and then to proceed to pro- 
duce evidence which would tend to prove his allegations would establish for 
him a prima facie case. Under such circumstances if the defendant at that 
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stage offered no evidence to contradict, otherwise rebut, or to excuse himself 
with proof of some affirmative defense then the judgment would be rendered 
against the defendant on the basis of the plaintiff’s prima facie case. It is 
common to describe that stage as one where the burden of proof has shifted. 

The defendant at common law as well as in the litigation of price-discrimina- 
tion cases arising under the Robinson-Patman Act has imposed upon him a 
burden of proof whenever the plaintiff has established a prima facie case. Like- 
wise the defendant at common law as in cases arising under the Robinson- 
Patman Act has imposed upon him the burden of proof when he seeks to take 
advantage of any affirmative defense. For example, in a price-discrimination 
case under the Robinson-Patman Act the defendant has available to him the 
opportunity of utilizing as affirmative defenses the showing that the alleged dif- 
ferences in prices made only due allowance for differences in costs or of showing 
that the lower price of the alleged discriminatory price was made in good faith 
to meet an equally low price of a competitor. Of course, as already noted, the 
burden of proof establishing either of those affirmative defenses is upon the 
defendant. At common law in a bodily injury case based upon negligence and 
where the element of contributory negligence is allowed as an aflirmative defense 
to overcome a prima facie case of the plaintiff, the burden of proving the element 
of contributory negligence is upon the defendant. The same rule applies in 
cases of bailment at common law. For example, where the bailee returns the 
goods in a damaged condition and with no explanation as to their injury, it has 
been held that the burden is upon him to show that he had used due care in the 
use of the goods as provided for in the bailment. Even in criminal cases both 
at common law and under criminal codes where homicide is excused as a matter 
of self-defense, mistake of fact, or otherwise, the burden of proving the basis for 
the excuse is upon the defendant. 

Nothing in H. R. 11 or S. 11 would operate to shift the burden of proof from 
the plaintiff to the defendant. There would remain upon the plaintiff in price- 
discrimination cases arising under the Robinson-Patman Act the burden of 
proving either a prima facie or a conclusive case. One thing that would be 
required if H. R. 11 or S. 11 should be passed would be the imposition upon the 
plaintiff of a higher degree of proof respecting effects in the event the defendant 
should raise the affirmative defense of good faith. That is to say that if the 
defendant should put forth proof of the affirmative defense of good faith, then 
it would be encumbent upon the plaintiff to prove that the effect of the alleged 
discrimination would be to substantially lessen competition or tend to create 
monopoly in any line of commerce. Previously it was thought that the only 
thing that the plaintiff need do in order to overcome any such defense would be 
to show that the effect of the alleged discrimination would be to injure, destroy, 
or prevent competition with any person who either grants or knowingly receives 
the benefit of such discrimination or with the customers of either of them. Of 
course, one further effect of the passage of H. R. 11 or 8. 11 would be to deny to 
the defendant the benefit of the good faith defense when the plaintiff showed 
that the effect of the alleged discrimination would be to substantially lessen the 
competition or tend to create a monopoly. As the law stands now, when the 
defendant has carried his burden of proof and shown good faith, he is absolutely 
excused from the application of the law even though the effect of his discrimina- 
tion in prices would be to substantially lessen competition or tend to create a 
monopoly. 

In view of the foregoing it is difficult to understand why some lawyers who 
oppose H, R. 11 and 8. 11 are so unlawyerlike and reckless as to charge that the 
effect of the passage of H. R. 11 or of S. 11 would be to require the defendant 
in a price-discrimination case under the Robinson-Patman Act to prove his inno- 
cence. They argue that the effect of this proposed legislation would be to shift 
the burden of proof in Robinson-Patman Act cases to the defendants. That is 
utter nonsense. Lawyers with ability have argued such nonsense. Therefore, 
one must believe that they know their argument is nonsense. 


H. R. 11 IS NEEDED TC PROTECT SMALL AND INDEPENDENT MANUFACTURERS FROM 
DESTRUCTIVE PRICE DISCRIMINATION, OTHERWISE THEIR DAYS ARE NUMBERED, 
OPPONENTS WEAPON IS ATTEMPT TO CONFUSE, ALTHOUGH ISSUE SIMPLE 


Mr. Speaker, during the 84th Congress when representatives of hundreds of 
thousands of small and independent businessmen were pleading for the passage 
of H. R. 11, the equality-of-opportunity bill, opponents argued that those who 
wished the bill passed included only retailers and distributors. It was argued 
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that small and independent manufacturers would not benefit from the passage 
of the legislation. It was argued that small and independent manufacturers 
were not interested in the passage of the legislation. Those arguments dis- 
regard and ignore the facts. Small and independent manufacturers are now 
complaining and have complained over a period of years about how giant cor- 
porations discriminate in price and thereby destroy competition and create mo- 
nopolies. 

On March 19, 1956, I pointed out—Congressional Record, pages 4530 to 4532— 
how a few giant corporations engaged in the distribution of bakery products on 
a nationwide basis were using the practice of price discrimination to destroy 
local manufacturing bakers and thereby eliminate competition and create mo- 
nopolistic conditions. I inquired then how many Members knew that small 
manufacturing bakers in their districts were being destroyed as a result of price 
discrimination. 

The House Small Business Committee had heard sworn testimony from a 
number of independent manufacturing bakers who had been doing business in 
various parts of the Middle West. They all described a desperate situation in 
their areas resulting from the discriminatory tactics of a few nationwide cor- 
porations. Likewise, the House Small Business Committee had received a 
petition signed by 48 wholesale manufacturing bakers located in Pennsylvania, 
West Virginia, Ohio, and a number of other nearby States—praying for relief 
from discriminatory practices which were being carried on by giant corporations 
in their areas. 

On March 8, 1956—Congressional Record, page 3845—and on March 13, 1956— 
Congressional Record, page 4120—I explained how the Supreme Court in decid- 
ing the Standard Oil case in 1951, Three Hundred and Fortieth United States Re- 
ports, page 231, had so interpreted the Robinson-Patman Act as to permit these 
destructive price discrimination practices and how that loophole would be 
plugged by H. R. 11. It appears that the Members took those matters into account 
when they were called upon to consider and vote on H. R. 11 on June 11, 1956, 
because it was on that date that the House voted its approval of H. R. 11 by a 
vote of 393 to 3. 

Currently, representatives of giant corporations who are opposing H. R. 11 
again are arguing that H. R. 11 will not help the small and independent manu- 
facturers and the small manufacturers are not interested in its passage. Again 
we refute those arguments by reference to the facts. 


SMALL FOOD PROCESSORS AND CANNERS WANT AND NEED H. R. 11 


On February 4, 1957, I placed in the Record at page A724 a copy of a letter a 
food processor and canner wrote me under date of January 23, 1957. In that 
letter the president of that small and independent firm pointed out that in 1954 
there were 1,911 canning firms listed in the directory of the National Canners 
Association. By the close of 1955, 581 of those, or 30 percent, had gone out of 
business. That represented not merely canning plants but canning firms. That 
high rate of mortality of small-business firms was attributed to the practices 
and conditions we are attempting to remedy through the passage of H. R. 11. 

Incidentally, since I have made reference to the canning industry, I would 
like to call attention to a statement which was made in a letter which was 
addressed to one of the Members on March 15, 1957, by one of his small-business 
constituents. In that series of correspondence the Member had stated that he 
was confused because of the arguments which were being made by representatives 
of giant corporations that H. R. 11 would not help small manufacturers. In the 
letter of March 15, 1957, the constituent wrote: 

“T can well understand that you and other Congressmen are confused. I lived 
with the Robinson-Patman Act for 7 years. I played a role in litigation involving 
this act. I went to work for a citrus canner in Florida in 1936 starting out as a 
bookkeeper at $20 per week. In 3 years, by virtue of endless hours of work and 
wholehearted application to my work I wound up second high man in the com- 
pany, who at that time was the fourth largest canner of citrus juices in Florida. 
I had a brilliant future in front of me. Then we were discriminated against by 
American Can Co. We fought them tooth and nail and litigation involving the 
Robinson-Patman Act went to the Supreme Court of the United States twice, the 
first time getting one of those famous 4 to 4 decisions. My company won their 
suit against American Can and I believe that I am right when I say it is the only 
time that damages have been awarded under this act. However, that company 
is now bankrupt, going to the wall in 1952 and with it went the future I had 








TO AMEND SECTION 2 OF THE CLAYTON ACT 1089 


worked so hard to carve out for myself. The cost of fighting American Can Co. 
was too much and contributed in a large measure to destruction of this company. 

“Now I am in business for myself and I am faced with the same danger of 
having the ground cut out from under me. Believe me, sir, I know what these big 
companies can do if they have a mind to. I do not contend that all big companies 
do act that way or that bigness in itself is an evil.” 


SMALL AND INDEPENDENT PROCESSORS IN THE DAIRY INDUSTRY WANT AND NEED 
H. R. 11 


Under date of March 8, 1957, the Armstrong Creamery Co., of Wichita, Kans., 
wrote a letter to Members of Congress and to Members of the Senate in which 
price discrimination practices of the National Dairy Products Corp. were out- | 
lined. That up-to-date instance of price discrimination was described by the 
Armstrong Creamery Co. as follows: 

“Recently the National Dairies Division (Sealtest) at Kansas City lowered 
the price of ice cream 25 cents per gallon throughout this area. Discounts 
and all other factors considered, this new price is lower than 97 percent of 
the sales volume in the area before Sealtest lowered the price. This low price 
makes it impossible for any dairy to sell ice cream at a profit, and if con- 
tinued very long will force a number of independent plants out of business. At 
the same time Sealtest has been raising prices in other areas where competitive 
situations are as bad, or worse, than they are here. 

“The plain fact is that through ineptness and mismanagement, Sealtest 
has lost a lot of volume in the past few years and has taken this method of 
regaining their position. Right now they can use the excuse that they are meet- 
ing the price of the 3 percent of the volume which was sold at a cutthroat figure 
(and which will always be sold that way). 

“Of course Sealtest’s profits in other areas will more than carry the losses 
they will take in this one.” 

The letter of the Armstrong Creamery Co. concluded as have many others 
I have received from small and independent business concerns in a plea for 
the passage of H. R. 11. The closing words of that letter were: 

“It is the only salvation for a great number of independent businesses.” 

Since H. R. 11 is designed to eliminate destructive price discriminations which | 
substantially lessen the competition and tend to create monopoly, who are those 
opposing it and why? 

Most big business concerns such as National Dairy Products Corp. and the 
giant major oil companies are opposed to the passage of H. R. 11. Need we 
discuss the details of why when we have before us examples of the practice of 
price discrimination such as the one outlined by the Armstrong Creamery Co., of 
Wichita, Kans. 


REPRESENTATIVES OF GIANT CORPORATIONS PROPAGANDIZE AGAINST H. R. 11 BUT DO 
NOT CONVINCE ALL SMALL MANUFACTURERS THAT H. R. 11 IS NOT NEEDED 





A few days ago a small and independent fountain pen manufacturer sent me a | 
copy of a letter in which it was stated: 

“I wish to submit the following statement for the consideration of your 
committee in regard to Senate bill No. 11 which is designed (I understand) 
to eliminate the good-faith defense under the Robinson-Patman Antiprice 
Discrimination Act. 

“I have received several bulletins from our association, Fountain Pen & 
Mechanical Pencil Manufacturers Association, Inc., which have presented several 
arguments against Senate bill No. 11. 

“T have also received a memo prepared by the NAM law department arguing 
against this legislation. 

“So far I have not yet received, or at least read any arguments in favor of 
this legislation; however, after studying the arguments against it, I wish, 
as a small manufacturer, to go on record as favoring some such bill as Senate 
bill No. 11. 

“As I understand it, according to the Supreme Court’s Indiana Standard deci- 
sion, a seller can now lower his price to one or more customers without necessarily 
having to make comparable reductions to all customers where this is done in 
so-called good faith to meet a lower price offered to such customers by a com- 
petitor. 
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“Regardless of the reason, I feel that it is unfair discrimination for a manufac- 
turer or distributor to make price discriminations between his customers pro- 
viding those customers are performing the same basic function for him as a manu- 
facturer or distributor. To allow this so-called good faith defense to stand, in 
effect, nullifies the purpose of the Robinson-Patman Antiprice Discrimination 
Act and would not only allow definite price discrimination by the manufacturer, 
but would tend to foster monopoly, and in time curtail competition between manu- 
facturers. 

“To illustrate my point, let me cite a hypothetical case. Suppose that the 
ball point pen refill market is dominated by one large manufacturer who produces 
and sells practically all of the ballpoint pen refills on the market (this is strictly 
a hypothetical case). Now suppose that some new small manufacturer is inter- 
ested in entering this field. The new small company sets up to produce a superior 
product in very limited quantities. Let us presume that all he needs is one large 
customer to take care of his immediate marked needs, and so he goes to a large 
chain and offers them his refill at a price below cost of the refills of the large 
manufacturer. If the large manufacturer is allowed to make price concessions 
to the large chain which it is not required to make to other customers, it can 
freeze the new and smaller company out of the market without ever greatly dis- 
turbing its overall profit picture. On the other hand, if by law, the large manu- 
facturer is required to make the same reduction to its other customers, he may 
decide that profitwise, it is better to allow the new and smaller company a small 
piece of the market. 

“Such a step, I believe, would help create competition in the manufacturing 
field of ballpoint refills and thereby leave this section of our economy in a 
healthier condition.” 


H. R. 11 PROTECTS HOMETOWN INDUSTRIES AND HOMETOWN MERCHANTS 


I have called your attention to only a few of the many instances in which 
price discrimination is being used to destroy small and independent manufac- 
turers. Corporations doing a nationwide business are using the evil practice of 
price discrimination to destroy the local hometown industries. Therefore, as I 
have pointed out on many occasions, H. R. 11 is intended to protect not only the 
hometown merchants but also the hometown industries. Our local hometown 
industries are entitled to protection from unfair and predatory trade practices, 
just as our hometown merchants should be protected in their rights to buy their 
goods, wares, and merchandise from General Motors, General Mills, General 
Electric, or General Foods, under the same terms and conditions that the chain- 
store across the street is permitted to buy its goods, wares, and merchandise from 
the same seller. 

CHARLOTTE, N. C., March 28, 1957. 
Hon. WRIGHT PATMAN, 
House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN: Thank you very much for your letter of March 26 regard- 
ing H. R. 11 and §. 11. 

We should be most grateful to you for turning this information over to Senator 
Kefauver as chairman of the Antitrust Subcommittee or to Mr. Rand Dixon, 
chief counsel for the subcommittee. 

With high esteem, Iam 

Sincerely yours, 
ELMER A. HILKER, 
Attorney at Law. 


Marcu 26, 1957. 
Mr. ExvMer A. HILKER, 
Attorney at Law, 
Charlotte, N.C. 

DEAR MR. HILKer: I acknowledge and thank you for your letter of March 28, 
1957, regarding H. R. 11, the equality-of-opportunity bill. 

In my opinion the information you have secured and to which you referred 
in your letter would prove of value to those who are now holding hearings and 
considering H. R. 11 and 8.11. As you know, Senator Kefauver as chairman of 
the Antitrust Subcommittee of the Committee on the Judiciary, United States 
Senate, is currently holding hearings on 8.11. Perhaps he would be interested in 
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having testimony from you or members of your association concerning the situa- 
tions you referred to in your letter of March 23. The chief counsel of Senator 
Kefauver’s subcommittee is Mr. Rand Dixon. I understand that he now is 
arranging schedules of prospective witnesses who are to appear and testify in 
the current hearings on 8. 11. 

I deeply appreciate your kind remarks about my work as chairman of the 
House Small Business Committee. I have endeavored to serve the cause of small 
business because I believe that in so doing I am serving the cause of the American 
free and competitive enterprise system. The interest you and others have ex- 
pressed in my work has contributed in a large measure to whatever I have accom- 
plished for small business. 

I assume that you have no objection to my using the material you have sent me 
in any way I deem best to support the fight for H. R. 11. 

Again thanking you for your interest in this matter, Iam 

Sincerely yours, 
WRIGHT PATMAN. 


CHARLOTTE, N. C., March 23, 1957. 
Hon. WRIGHT PATMAN, 


House Office Building, 
Washington, D. C. 


DEAR CONGRESSMAN: I represent the Mecklenburg chapter of the North Caro- 
lina Service Station Operators Association. I am writing to you as chairman 
of the committee engaged in hearings on House bill No. 11. I thought that 
you would be interested in obtaining some firsthand information on the gas war 
which is at present going on in Charlotte and Mecklenburg County, as well as 
elsewhere in the State. 

From time to time these service station men have been telling me of dis- 
criminations which oil companies are making in the delivery price of gas for 
the direct purpose of starting a gas war in such sections. Dealers are always 
warned by the oil companies never to let these tickets get out of their possession. 
It therefore becomes very difficult to get the evidence. Dealers are threatened 
and browbeaten by the oil companies and are afraid to furnish this information 
lest the oil companies favor other dealers instead of them and they be pushed 
to the wall and brought to economie ruin. 

I am in possession, however, now of three photostats of invoices which I am 
enclosing for your information and that of your committee. In order that you 
may get a better visual impression of how these discriminations are planted, 
I am enclosing a map of the city of Charlotte on which we have designated the 
location of the stations involved. 

If we could ever get the Federal Trade Commission to come down here during 
a war and commandeer records, we would have enough evidence on the oil 
companies not only to get proper legislation through Congress but to have a suit 
for prosecution under the Sherman Antitrust Act. This is my considered opinion 
and I have been working with these folks and representing them now for about 
18 months. 

The pressure put on by the oil companies was so terrific that these dealers 
actually were afraid to join the local association in any numbers lest they might 
be discriminated against by the oil companies or put out of business. 

I have had numerous reports come to me of pressure methods used to get men 
out of stations when they refused to use stamps. This type of thing was still 
in progress the last time I was conversant with it. 

My practice is principally that of representing business interests and corpora- 
tions. Comparing the ethics of the oil companies with other companies coming 
under my knowledge, I would say that the oil companies are still in the jungle 
stage. Human welfare seems to be a very small consideration compared to the 
dollar element in business. 

I have been following your very fine work as chairman of this committee and 
I want to say to you that you are rendering a magnificent service to these men 
who have no one to champion their cause and who are even afraid to speak up 
lest their livelihood be cut off. Naturally, these men have to think of their 
families. Most of them have children. They need to have the source of income 
which they now have and they want to hang on to it even if it is eut down. I 
hope, therefore, that your committee will not pay too much attention to what 
appears to be a rising revolt on the part of the service station operators against 
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House bill No. 11. I would say that these men, in most cases where they have 
sent in telegrams, are not acting as free agents and that it does not genuinely 
represent their views in the matter. 

I do not know how long your committee will be in session on the hearings on the 
bill. If you will be continuing them, it is very likely that we can get considerable 
additional information for you as this gas war continues. 

In the meantime let me thank you personally and for the association again for 
your very fine work. 

Sincerely yours, 
ELMER A, HILKER, 
Attorney at Law. 
Enclosures. 
MEMORANDUM 


The three invoices attached represent sales made by the Texas Co. in the city 
of Charlotte. It is significant that while the retail price of gas was rapidly drop- 
ping during the days in question, on the 18th a sale was made to John D. O’Brien, 
with a temporary allowance of 5.4; on the 19th a sale was made to T. A. Brown, 
with a temporary allowance of 4.4; and on the 21st a sale was made to R. L. 
and C. S. Puckett, with a discount allowance of 5.4. 

It is this type of thing which House bill No. 11 is designed to stop. 
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Senator Keravver. Our next witness is Mr. Johnston of the Ameri- 
can Bar Association. 
Off the record. 
Discussion off the record. ) 
enator Kerauver. Proceed. 


STATEMENT OF EDWARD R. JOHNSTON, ON BEHALF OF THE 
AMERICAN BAR ASSOCIATION 


Mr. Jounstron. My name is Edward R. Johnston, and I live near 
Middleburg, Va. I am a retired lawyer, but for upward of 50 years 
I practiced law in Chicago. At the time of my retirement the name 
of the firm was Johnston, Thompson, Raymond, Mayer & Jenner, 11 
South La Salle Street. For upward of 30 years prior to my retire- 
ment most of my time was devoted to antitrust matters, the trial of 
the antitrust cases, both civil and criminal; the giving of advice to 
my clients; and writing opinions at the request of other lawyers upon 
antitrust subjects; and following the late war, the defense of triple- 
damage actions of which, as you know, there have been a great num- 
ber since that time. 

I was the first chairman of the antitrust section of the American 
Bar Association, and I was a member of the Attorney General’s com- 
mittee to study the antitrust law. I took a very active part in the 
action of that committe, and atended all of its sessions and worked 
upon the report. 

I claim the privilege of calling attention to what I think is a com- 
pletely erroneous statement by Congressman Patman, or the impression 
at least which he left with this committee. 

First, as to the makeup of the Attorney General’s committee, I can 
conceive of no better cross section for a committee to discuss the anti- 
trust laws than was assembled in that committee. Contrary to the 
impression which he gave in his testimony this morning, it was not 
dominated in any respect by practicing lawyers. Practicing lawyers 
were in the minority. It was made up of economists covering a very 
wide field and different points of view. 

It contained a very large number of college professors, law profes- 
sors; it contained adequate representation from the Department of 
Justice; quite a number of representatives from the Federal Trade 
Commission; and practicing lawyers. 

Every problem that pei hatinn that committee was discussed freely, 
openly, and thoroughly; and that report, in my opinion, is the best 
statement today with citation of authorities of the antitrust law that 
we have ever had. There is nothing that compares with it as a text- 
book upon antitrust law. And both sides are shown where there was 
a real Hvides of opinion. 

Now contrary to the Congressman’s impression that the Attorney 
General sent this out as propaganda, he sent it out because every 
lawyer who was practicing antitrust law, and every judge must have 
that, if he is going to have a complete brief of the authorities bearing 
upon antitrust law. 

Senator Kerauver. Mr. Johnston, I do not want to—— 

Mr. Jounston. That is all I have to say, sir. 

Senator Keravuver. To argue with you about that. Perhaps you are 
not familiar with this hearing 
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Mr. Jounsron. No, sir; I have not read any of the statements of 
either side. 

Senator Krrauver. I am not talking about this hearing on this bill, 
but before this same committee immediately after the Attorney Gen- 
eral’s committee report came out, a breakdown was made of the mem- 
bers of the Attorney General’s committee. It is in the report, and 
shows who they represented and what their previous positions have 
been in connection with antitrust matters. On the basis of that break- 
down, Congressman Patman’s statement was correct. 

Mr. Jounsion. Well, sir, I attended all the sessions of that com- 
mittee, and I am talking about those who participated in the formation 
of the report and the discussion of legal questions, and on that com- 
mittee were a number of names of men who did not actually take any 
part, who were lawyers, but who did not participate. 

Furthermore, I have never sat on any board, and I have had occasion 
to sit in on a lot of things of that character, where there was a more 
disinterested discussion. No one advocated at any of those meetings 
anything for a particular cause or for a particular client. 

There was a free discussion of everything that came before the 
committee. That is all I want to say about it. 

Senator Krerauver. I take it you agree with the majority of the 
Attorney General’s committee ? 

Mr. Jounston. I certainly did; yes, sir. And on that particular 
point, I may add, on the soundness of the Standard Oil decision, 
there were only two dissents out of the entire committee. One of 
those was an economist, who was at one time employed by the Patman 
committee, and the other was a professor of law, a very fine gentleman, 
but not a very practical fellow. 

Those were the only two in that entire discussion who were opposed 
in any way to it. 

Senator Kerauver. We had quite a number of these members before 
this committee. We have a very large and voluminous record as to 
just who they were, who dissented, and what the background of each 
member was. 

Mr. Jonnsron. I was present at every meeting and took part very 
actively in a great deal of the discussion, and I am only telling you my 
honest conclusion on that. 

Senator Kerauver. All right, Mr. Johnston. 

Mr. Jounsron. I am here on behalf of the American Bar Asso- 
ciation, and I ask leave to read this brief statement in opposition to 
Senate bill 11. 

The house of delegates of the American Bar Association, at its mid- 
winter meeting in Chicago last February, adopted a resolution op- 
posing the passage of Senate and House bills 11 and authorizing the 
antitrust section of the association to voice that opposition before the 
appropriate congressional committees. I appear on behalf of the anti- 
trust section to present the protest of the American Bar Association. 

Let me say that I am no longer in practice and that I live in the 
country, so I am not appearing on behalf of any client or in the 
interest of any client. I have no clients. 

Senator Keravuver. Mr. Johnston, at that point, who is the chairman 
of this antitrust section? Are you the chairman ? 

91068—57—pt. 2 
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Mr. Jounston. Mr. Thomas Sunderland is the present chairman. 

Senator Kerauver. Why doesn’t he appear ? Why do you appear 
and testify ? 

Mr. Jounston. I appear because I was requested to by the delegate. 
The job of appearing on behalf of the section is delegated to a delegate. 
I was requested by the delegate selected, Mr. Herbert Bergson. 

Senator Kerauver. Mr. Sunderland, where does he practice law? 

Mr. Jounston. He is general counsel for the Standard Oil Company 
of Indiana in Chicago. Iam not representing Mr. Sunderland, I never 
have, and never have represented the Standard Oil Co. or any other 
oil company. I am appearing here at the request of Mr. Bergson 
who asked me, because of my years of experience in this field, to 
present the protest of the American Bar Association. 

The proposed amendment both in purpose and effect is in conflict 
with the underlying principle upon which our Federal antitrust laws 
are based. Those Sart seek to encourage good faith competiton be- 
tween competitors, indeed make it unlawful to place undue restraints 
upon such competiton. It was in recognition of this fundamental 
principle, as the Supreme Court pointed out in the Automatic Canteen 
case (Automatic Canteen Company v. FTC, 346 U.S. 61, 73-74) that 
Congress provided in section 2 (b) of the Robinson- Patman Act that 
good faith meetings of the equally low price of a competitor should 
constitue a complete defense to a charge of discrimiation in price. 

The proposed amendment represents a clear departure from the 
long-established doctrine that prices should be determined by fair and 
open competition, and substitutes therefor a wholly alien doctrine that 
a seller’s prices, and those of all his competitors, must be uniform. 

Let me be frank about it. The effect of S. 11 is to abolish the de- 
fense of good faith meeting of competition. The act says the defense 
shall be available “unless the effect of discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line 
of commerce.” 

But unless a seller’s varying prices to customers may have the effect 
of substantially lessening competition or tending to create monopoly 
there is no violation of section 2 (a) and no diseri imination within the 
meaning of that section. What S. 11 says in effect, therefore, is that 
a seller has a defense of good faith meeting of competition unless 
there is such discrimination as brings him within the purview of 
section 2 (a) which, of course, is just another way of saying that 
section 2 (b) offers no defense once a discrimination within the mean- 
ing of 2 (a) is made out. 

Of course, the seller has no need for the defense of good faith meet- 
ing of competition unless it has been shown that his pricing to cus- 
tomers may substantially lessen competition or tend to monopoly. It 
was for the very purpose of allowing the seller to show that prices 
which might otherwise be regarded as discriminatory were made in 
good faith to meet competition that section 2 (b) established that 
defense. 

Under S. 11, the very evidence which would call upon the seller 
to present his defense of good faith meeting of competition precludes 
his relying upon that defense. The defense no longer exists under 


S. 11. 
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The seller must rebut the proof of “injury” with no help whatever 
from the fact that the challenged sales were made in good faith to 
meet a competitor’s lower price. ; 

The injustice of depriving the seller of the defense of good faith 
meeting of competition becomes apparent when you consider the 
tendency of the courts and the Commission to find that almost any 

rice difference to competitors may result in injury to competition. 
Whether you accept the doctrine which Mr. Justice Black seemed to 
lay down in the Morton Salt case that price differentials between 
competing customers sufficient in amounts to influence resale prices, 
are enough to establish a substantial lessening of competition or the 
rule which the Federal Trade Commission seems to follow that dis- 
criminatory prices are those which cause or may cause a diversion 
of business, it is obvious that a prima facie showing of possible injury 
to the buyer who pays the higher price is not too difficult. 

It is of the very nature of the competitive process that rival sellers 
and buyers may at times suffer losses of business and thereby a lessen- 
ing of their ability to compete by reason of the normal working of 
competition. 

To deny the seller the right to protect his business against compe- 
titive price attack by meeting in good faith, the equally low price of 
his competitors is in itself to lessen competition and to stultify the 
whole competitive process. It is no answer to say that the seller can, 
if he wants to, meet a particular competitive situation, by reducing his 
price to all buyers within the competitive area. 

To follow the practice of reducing all prices to the level of the 
lowest competitor’s price would ultimately be ruinous to all but the 
very strong, low-cost producers and bring about the very evil which the 
antitrust laws were created to combat. Most producers would, if faced 
with the alternative of meeting a competitive situation or lowering 
prices to the entire field, that is, the entire field within the competitive 
area, wisely withdraw from the competitive situation, thus reducing 
the number of potential sellers to the ultimate injury of buyers and the 
consuming public. 

There is no more justification for abolishing the defense of good 
faith meeting of competition than there is for denying to the seller 
the right to justify a lower price to a particular buyer because of the 
lower costs of manufacture, Nistribution, and sales. 

And let me say that over many, many years in dealing with these 
problems, I never recall where the meeting of competition was used, in 
the case of big sellers, but the defense was almost invariably one that 
the lower price was justified by the lower cost of manufacture, sale, 
and distribution. 

And I see no reason why we should discriminate between those de- 
fenses and not allow both to stand, or to abolish both if we are going to 
have a uniform price system. 

In both cases the buyer may obtain some competitive advantage over 
his business rivals but only such as is inevitable in a free, competitive 
economy—the alternative is price uniformity and rigidity which is 
not only in conflict with our general antitrust laws but, as Mr. Justice 
Frankfurter pointed out in the Standard Oil Case (Standard Oi Co. 
v. FTC, 340 U. S. 231 at 249) is not what Congress sought to accom- 
plish when it enacted the Robinson-Patman Act. 
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I note that it has been suggested—TI notice this is “suggested.” This 
is an error. It is already in the bill. I had not seen the last draft of 
the bill when I prepared this. 

I note that it has been suggested that S. 11 be amended by adding 
the phrase that nothing contained in the bill “shall be construed to al- 
ter the law applicable to absorption of freight or shipping charges.” 
I respectfully suggest that such an amendment would in no respect 
a, i the act or accomplish the purpose evidently intended. 

bsorption of freight is merely one method of lowering the seller’s 
price in order to meet competition in markets distant from the seller’s 
place of business. The “law applicable to the absorption of freight” 
to which the amendment refers is the very law Pic S. 11, in effect, 
repeals—the right in good faith to meet the equally low price of a 
competitor. Moreover, how is it possible to justify allowing one class 
of sellers to meet the price of competitors through absorption of 
freight and deny the right to other competitors for the same business 
who must meet competitors’ lower prices by outright reduction of their 
own prices. 

The Robinson-Patman Act is, admittedly, the most difficult anti- 
trust law on the statute books today to enforce. In part, this is due 
to what the Supreme Court has referred to as its “ambiguous lan- 
guage” (Automatic Canteen v. Federal Trade Commission (346 U. S. 
61 at 73-74)), but also, and more importantly, to the inability of 
businessmen, new, large, and small, to comprehend a system which 
seems in some respects to penalize rather than encourage competition. 

The addition of the proposed amendment to section 2 (b) will fur- 
ther cloud the construction of the act and add immeasurably to the 
difficulties of its enforcement. It is not possible, I respectfully sug- 
gest, and I base this upon 30 years of experience with these problems, 
all types of business, to induce the American businessman to refrain 
from price competition and accept a formula of price uniformity as 
long as competition remains a basic principle of our free-enterprise 
system. 

Senator Krrauver. Thank you very much, Mr. Johnston. 

Mr. Jonnston. I will be glad to answer any questions, if I can, that 
the committee has. 

Senator Keravuver. You say in your statement on page 5: 

In part, this is due to what the Supreme Court has referred to as its “ambig- 
uous language,” but also, and more importantly, to the inability of businessmen, 
large and small, to comprehend a system which seems in some respects to penalize 
rather than encourage competition. 

Does that mean that you take a dim view of the entire Robinson- 
Patman Act? 

Mr. Jounston. No, I do not. I take the view which is expressed 
in the majority report, that is, that the Robinson-Patman Act has some 
very salutary and beneficial effects on industry, but that it is, and T 
think we must all admit that as lawyers, a very badly drafted law. 
There is a great deal of ambiguity in it. There should be some clari- 
fications, and those clarifications that are suggested, it seems to me, in 
the Attorney General’s report, which we debated for many days, are 
modest, moderate, and would help to make this act a more workable 
a 
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The truth of the matter is today, Senator, it is not being observed 
anywhere in the United States every day, and it cannot be in its 
present form if men are going to stay in business. 

Senator Kreravuver. Mr. Johnston, on page 2 of your statement you 
say that there isn’t any actual discrimination when the discrimination 
is not of a size or importance to substantially affect competition. 

Mr. Jounston. No, sir; that is one of the prima facie elements in 
the Commission’s case. 

Senator Krrauver. Therefore, the right given under §S. 11 to meet 
competition 

Mr. Jounston. Is abolished. 

Senator Krerauver. The right given under section 2 (a) to meet a 
discrimination, unless it does substantially lessen competition and 
tend to create a monopoly, is meaningless 

Mr. Jounston. Thatisright,sir. It is abolished. 

Senator Krrauver. You overlooked the fact that 2 (a) has another 
provision in addition. 

Mr. Jounston. I am aware of the amendment of 1936, if that is 
what you refer to. 

Senator Krrauver. The 1936 amendment, which is not carried over 
in section 2 (b) as proposed here in 8.11. 

Mr. JoHnston. Quite so; yes. 

Senator Kreravuver. So that if it did not reach the size and dimen- 
sion, it would just limit it to the 1936 amendment, and you could still 
plead good faith ? 

Mr. Jounston. Well, I do not know whether that is so. I consid- 
ered that. JI am rather inclined to doubt it, sir. I think the courts 
would be forced to construe this amendment as an abolition of the 
affirmative defense of meeting competition in good faith. 

Senator Keravuver. Congress must have meant something when they 
put that in the law. 

Mr. Jonnsron. Oh, the congressional reports show what they 
meant. They were dealing with the situation of the individual against 
whom there was a discrimination. Now, of course, for instance, in the 
problem which was discussed here a moment ago, there is a section of 
the act which takes care of that, where a lower price is made for the 
purpose of driving competitor out of business. 

There is a special section of the act which takes care of that. You do 
not need to rely upon section (a) and (b). 

Senator Krrauver. I refer you, sir, to the Senate report of the 74th 
Congress when the Robinson-Patman Act was passed. The reason 
given there for the addition of the later language in section’ 2 (a) was: 





The latter has in practice been too restrictive, in requiring a showing of gen- 
eral injury to competitive conditions in the line of commerce concerned, whereas 
the more immediately important concern is in injury to the competitor victimized 
by the discrimination. 


Can you give me any citation of a case that sustains your view that 
S. 11, on the cases that you go on, would completely be meaningless as 
a defense / 

Mr. Jounston. Well, no; I cannot offhand, Senator. 

Senator Kreravuver. I will give you one. 

Mr. Jonnston. I do know in every one of these cases with which I 
am familiar, and I have had a good deal of experience over 30 years, 
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the Commission has alleged as a part of its prima facie case, and I 
have never seen a complaint drawn otherwise, that the effect of the 
charged discrimination was to substantially affect competition or tend 
to a monopoly. I do not know of any case that has been brought 
squarely without that allegation. 

Senator Kerauver. Here is such a case, sir. Alexander v. Texas 
Company, decided by the district court, March 1, 1957. Are you fa- 
miliar with that case? 

Mr. Jounston. No, I am not. As I said, I have not been practicing 
law for about a year and a half. 

Senator Keravver. It points out there is a difference between sub- 
stantially lessening competition and tending to create a monopoly, 
and the language inserted in 1936 

Mr. Jounston. Oh, it was inserted for the purpose of clarifying. 

Senator Kerauver. This opinion, of course, recognizes the differ- 
ence, and dismissed the complainant’s case because he brought his case 
on the first part and did not plead the second part. 

Mr. Jounston. That might be. 

Senator Kerauver. They sent it back to see if he could meet the first 
rart. 

: Mr. Johnston, how many members are in the antitrust section of the 
American Bar Association ? 

Mr. Jonnstron. About 3,000 now. 

Senator Keravuver. Were they all polled on this question ? 

Mr. Jounston. Were they polled? No. The section was not polled 
so far as I know. The authority, of course, of the section comes from 
the resolution of the house of delegates, which is the legislative body 
of the American Bar Association and which represents its 80,000 mem- 
bers, composed of men elected by the local associations, throughout the 
United States and in the larger cities by the bar associations for those 
cities, which is a representative, democratic legislative body. 

This matter was presented to the house of delegates—this is not 
the first time, it has bien presented before in some of the prior bills— 
and argued out, and the resolution was then adopted. I think it was 
adopted unanimously. I do not recall that there was any dissent. 

Then it instructed this section, because it is the section dealing with 
antitrust, to present this protest on behalf of the American Bar. It is 
not presented on behalf of the section. 

Senator Kerauver. Is there a committee on legislation that you 
represent ? 

Mr. Jounston. Well, there aa group of committees, one of the Sher- 
man Act, one on the Clayton Act. Well, there are about 5 or 6 com- 
mittees which are divided up. And if any one of those committees, 
the committee, for instance, on the Clayton Act, would have considered 
this bill, they would then present to the section their recommendations 
with respect to the bill. 

Senator Kerauver. Was this considered by a subcommittee of the 
antitrust section ? 

Mr. Jounson. I have no doubt it was, sir. But as I say, I was the 
first chairman, but I have not been on the committee since that time. 

Senator Kerauver. Do you know what subcommittee it is that deals 
with this particular legislation ? 

Mr. Jounston. Yes. The Clayton Act committee. 

Senator Kerauver. Who is the chairman on that committee ? 
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Mr. Jounston. I cannot tell you offhand now. I think Professor 
Oppenheim was the chairman of that committee—it seems to me. 

Senator Keravuver. Will you furnish the names to us? 

Mr. Jonnston. I can; yes, sir. 

Senator Kerauver. We will appreciate it. 

(The information referred to above is as follows :) 


AMERICAN Bar ASSOCIATION, 
SECTION oF ANTITRUST LAW, 
April 15, 1957. 
PAUL R. Dixon, Esq., 
Staff Director and Cocounsel, 
Senate Antitrust and Monopoly Subcommittee. 
United States Senate, Washington, D. C. 

Dear Mr. Dixon: Mr. Edward R. Johnston of Chicago has requested that I fur- 
nish you with the names of the Clayton Act committee of the section of anti- 
trust law of the American Bar Association. The members of that committee 
are as follows: 


Thomas F. Butler, chairman, National Bank Building, Toledo 4, Ohio. 
Cyrus Austin, 30 Rockefeller Plaza, New York 20, N. Y. 

Robert W. Austin, Harvard Business School, Boston 63, Mass. 
Charles F. Babbs, Ohio Building, Toledo 4, Ohio 

William A. Bailey, Federal Trade Commission, Washington 25, D.C. 
Robert W. Bergstrom, 327 South La Salle Street, Chicago 4, Ill. 
Robert A. Bicks, Department of Justice, Washington 25, D. C. 
Calvin A. Brown, 539 South Main Street, Findlay, Ohio 

Hammond E. Chaffetz, Prudential Plaza, Chicago 1, Ill. 

C. Brien Dillon, Esperson Building, H »uston 2, Tex. 

Theodore Groenke, 135 South La Salle Street, Chicago 3, Ill. 

John T. Haslett, 5700 West Touhy Avenue, Chicago 31, IIL. 

Ephraim Jacobs, Department of Justice, Washington 25, D. C. 
Quintard Joyner, 120 Wall Street, New York, N. Y. 

Kent B. Kratz, Federal Trade Commission, Washington 25, D. C. 
Orin Purintun, 735 North Water Street, Milwaukee 2, Wis. 

James A. Rahl, Northwestern Law School, 357 East Chicago Avenue, Chicago, I. 
William M. Sayre, 63 Wall Street, New York 5, N. Y. 

Joseph E. Sheehy, Federal Trade Cominission, Washington 25, D. C. 
Joseph J. Smith, Jr., 810 Colorado Building, Washington 5, D.C. 
Charles B. Wallace, P. O. Box 900, Dallas 21, Tex. 

L. C. Wykoff, 1144 Union Commerce Building, Cleveland 4, Ohio. 


I appreciate your efforts in arranging an opportunity for Mr. Johnston to testify 

re S. 11 on behalf of the American Bar Association. 
Sincerely yours, 
HerBert A, BERGSON. 

Senator Witey. Your background is such that my first question is: 
In view of the apparent confusion that exists between legal minds 
and between business interests, have you any amendments to suggest 
that might clarify or make more certain that the remedy would not 
injure, but would be constructive? Because there are evils, I think 
you will agree. 

Mr. Jounston. Oh, there are evils and discrimination, there is no 
doubt about that, sir. But to my mind, the validity of the provision 
which has now been clearly expounded by the Supreme Court decision, 
allowing meeting of competition, does not require any change. I see 
no advantage, but a great disadvantage, in eliminating that defense. 

And I would not have any suggestion, any amendment to this 
amendment, because I do not think the amendment should be adopted. 
I think it will injure rather than 

Senator Winey. It will what? 





Mr. Jounston. It will work ae And furthermore, it will com- 
plicate a very complicated situation, 


ecause I think the Federal Trade 
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Commission will tell you the greatest difficulty they had in any of the 
antitrust laws is in the enforcement of the Robinson-Patman Act. 
And this will immeasurably increase those difficulties of enforcement. 

Senator Witry. You know, several weeks ago, we had about 100 
disgruntled gasoline station operators before the committee who had 
been told that this bill would remedy a situation that they complained 
about. They were from Virginia. Only they felt that this bill, ap- 
parently, if it became law, would remedy a situation that they are ac- 
tually facing. 

You know what that situation is, what the gasoline dealers are fac- 
ing in relation to their inability to make a living because of gas wars 
and 

Mr. Jounston. Well, I know in some localities where there have 
been gas wars, the cutting of the price to a point where there is no 
profit to the retailer, that it has been a very serious proposition. But 
that, of course, is something which does not seem to me this bill would 
remedy at all, Senator. 

Senator Witey. That was my next question, because we do want to 
see if there is any legislative way 

Mr. Jounsron. Well, let’s look at it this way: Here is a locality— 
we have been talking about a competitive area, and of course we must, 
because it varies in every industry with every particular situation— 
but here is a competitive area in which there are, let’s say, 1 dozen 
gasoline stations that would naturally attract the patronage in that 
area. 

Now one company lowers its price. It only has to lower its price, 
however, to its own dealers, and it does not have to do anything else. 
So it lowers its price to its dealer in that area. The result is he then 
immediately passes that on by a lower price. Then all the rest of 
these dealers who are served by other suppliers have to meet that price 
in order to do business. 

Well, how does this prevent that? It will not prevent it. In fact, 
that is the very law of competition. They have got to lower their 
price, and you will reach a point, of course, where the business is not 
profitable. Now unfortunately, or fortunately, as the case may be, I 
do not know, these large gasoline companies, of course, large produc- 
ers of gas, probably can afford to lower their price and still not go out 
of business. 

But the average seller, sir, facing a situation like that, and being 
called upon to sell in that area at a lower price, and having to reduce 
it for everyone else he was selling in that area, can very well reach the 
conclusion, “Well, I cannot afford to do that, my profit margin is too 
small,” and withdraw from that area. And that is what will happen. 

Senator Wirry. You have raised a situation there. I think a few 
questions will bring this to a head. 

We will take “X” that you have marked there. 

Mr. Jonnston. Yes, sir. 

Senator Wirry. He starts a gas war, and he probably receives an 
inside price from his distributor ? 

Mr. Jomnstron. That is right, a lower price. 

Senator Wirry. All right. Is it encumbent, if it is in interstate 
commerce, on his distributor to offer gas at the same price to all 
dealers that he has been dealing with ? 
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Mr. Jounston. It certainly would be, if he is not going to discrim- 
inate; yes. I am talking about the law as it stands today: 

Senator Wixey. Let’s suppose that he has 3 or 4 pi that he 
distributes gas to. This distributor distributes to those 3. Now he 
gives an inside price to one—— 

Mr. Jounston. Yes. 

Senator Witry. Must he give the inside price to the other two? 

Mr. Jounson. Yes, he must give the inside price to the other two. 

Senator Winey. All right. Now then the other group get their gas 
from another distributor. 

Mr. Jounston. Right. 

Senator Wixry. Is there any way that this other group can compel 
their distributor to give them an inside price? 

Mr. Jounstron. No, except by the law of competition. 

Senator Witey. What? 

Mr. Jonnston. Except the law of competition. 

Senator Witey. I mean legally ? 

Mr. Jounston. No. 

Senator Wier. So that distributor meets the price of the other 
<listributor, we will say, but the big company does not agree to give 
the distributor the price so he can ‘afford to distribute to the second 
group. Is there any way you can compel that other company 

Mr. Jounstron. No, you cannot force people to sell if they do not 
want to sell. C ompetition will force them to do so, unless they want 
to go out of business in that area. 

Senator Witey. Let’s get to the next question. 

Under the law as it is, there is no way, if Standard Oil is the one 
providing for the second distributor, that distributor can compel 
Standard Oil to give a lower price so it can meet the competition 
with his dealers ? 

Mr. Jounston. I know of no way; no, sir. 

Senator Wirey. Under S. 11, would that change the picture? 

Mr. Jounston. No, not a particle. Nota particle, because Stand- 
ard is dealing with its own customers, and it would not be necessary 
that it give those customers a lower price, except if it wanted to 
retain business in that area and in that case, "of course, it would have 
to do so. 

This law does not compel a man to sell to any particular customer, 
it only says that customers within a competitive area shall receive the 
same price unless there is a sale in that area which you have to make 
in order to retain the business because of competitive conditions. 

Senator Wirry. I think you agree on this so far? 

Mr. Drxon. I follow it. Let me see if I understand it before I 
agree to it. 

Under the law as it presently is construed under the Standard Oil 
of Indiana case, Standard w ould not have to give his other compet- 
ing customers a lower price if he gave it to one? 

Mr. Jounston. He would today if it is his own customers, he would 
have to give them the same price in the competitive area, unless he 
had an affirmative defense for doing so, and that affirmative defense, 
which is difficult to make out, would be that he gave to customer A 
because customer A was being sold by another distributor at a lower 
price, and in order to keep customer A as a distributor, he had to 
give him that better price. 
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Mr. Drxon. I follow you now. That is the only customer he would 
have to give that to under the Standard Oil of Indiana decision, if 
that situation is as you describe it ? 

Mr. Jounsron. If he could establish that it was in good faith solely 
for the purpose—suppose that his regular price to his customers was 
20 cents, and that in this case here was a good distributor he had had 
for years, and along came Gulf and offered him a price which was 
going to take that dealer away. 

Now actually, I think, if these are also dealers of Standard Oil, 
they would reduce the price to all of them. 

Mr. Dixon. They didn’t in Standard Oil of Indiana. 

Mr. Jounston. That was a very peculiar situation. You had these 
four large distributors. They were not the dealers of Standard Oil 
they were bulk dealers. One of them at least had his own distribu- 
tion, too. But they were dealing in bulk gasoline, they did not care 
whether they bought from Standard Oil or whether they bought from 
somebody else. 

And in order to meet the price, as I understand the facts in that 
case, of some other large oil company, Standard had to lower the 
price to those four wholesalers, distributors, to meet that price. 

Now the question is then, did it have to also lower its price to all 
of its own retailer distributors in the area. Well it seems to me that, 
and it did, as I understand the evidence, establish that that was a 
special situation resulting from a competitive demand, that they had 
to meet or lose those wholesalers, and that they were fully justified in 
that position. ; 

Mr. Dixon. Coming back again to that point, under the facts of 
the Standard Oil case, if it is ultimately sustained—it is still in court 
as I understand it—they would not have to lower their price to any 
of ie Standard customers other than to the four they chose to give 
it to? 

Mr. Jounston. If they sustained the affirmative defense, the bur- 
den of which rests upon them. 

Mr. Dixon. Then if I understand Senator Wiley’s question 

Mr. Jonnston. It never has been sustained in any case yet that I 
know of. 

Mr. Drxon. If I understand Senator Wiley’s question, if S. 11 
becomes law, they would have to grant a lower price to the other 
commnting customers that were affected substantially, would they 
not, sir‘ 

Mr. Jonnston. They would have to, regardless of whether there 
was competition, give that same price, except of course as they dif- 
ferentiate the price on the cost of production, manufacture, and 
distribution. 

Mr. Dixon. That is efficiency there. 

Mr. Jounston. That is another affirmative defense, of course. 

Senator Witey. The only difference is then, taking my illustration, 
if the distributor attempted to meet competition with the independent 
who had lowered his price, he could under the present law give a 
similar price to one of his dealers, but would not have to give it to 
all the others? 

Mr. Jonnston. If he could establish those special circumstances, 
yes. In the ordinary case, he couldn’t, but 
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Senator Witzy. Allright. If S. 11 becomes the law, he would have 
to take in everybody in the 40-acre lot or 

Mr. Jounsron. Everyone within the competitive area would have to 
get the same price, and he would have no justification for making any 
distinction, whether it was by reason of a competitive situation or 
whether there was no competition at all. 

And that area, as you pointed out, I think, in some of your ques- 
tions, may be part of a city, it may be a county, and there are many 
industries in this country which are affected by this act that would 
take in the whole United States. 

Senator Witry. It depends upon the industry. 

Mr. Jounsron. It depends upon the industry and the way of dis- 
tribution. 

Senator Winery. Let’s go a little bit further. There is no way—and 
I say this because a number of these independent jobbers or dis- 
tributors, Standard and the rest of them, some of them apparently 
felt that there was some danger in this bill, and some felt there is not. 
What is your idea about it? How would it affect the distributors’ 
rights, if they have any, if S. 11 becomes law ? 

Mr. Jounstron. Well, of course, I am not. particularly familiar 

Senator Witry. By distributor, I mean the jobber, not the retailer. 

Mr. Jounston. The fellow who buys 

Senator Witey. From Standard. 

Mr. Jonnston. From Standard. 

Senator Witry. And then distributes to dealers. 

Mr, Jounston, And then jobs it out, 

Senator Winery. Yes. 

Mr. Jounston. Well, I am not, of course, familiar with the oil 
industry or with the distributor processes there. I have never repre- 
sented, unfortunately, a big oil company. 

But it would seem to me that this would be the logic of the situation. 
‘Those distributors, those wholesalers, can buy, I assume, from more 
than one supplier. In other words, I assume that they are not handl- 
ing only one brand. 

Of course, if they are handling only one brand, that introduces a 
different element into the case entirely, because that is a monopolistic 
situation. And I do not use that, in any adverse sense, but it is a 
monopolistic situation which enables the seller, of course, to put his 
product into that particular distributor or jobber against everybody 
else, 

But if they are in a position, as I assume from the question they are, 
of buying from 3 or 4, then this is what happens. Here Standard Oil 
has been selling at such a price, and along comes Gulf, I will say, and 
offers to sell them bulk gasoline at a lower price. Then they inform 
Standard of that, and Standard has to meet that price in order to 
retain that business. But let’s say that Standard has over here a 
very good jobber, he is in the general jobbing area. That jobber is, 
by reason of his competitive conditions locally, not demanding a lower 
price—he is doing a satisfactory business. This would require Stand- 
ard to lower that price which they lowered to meet Gulf’s lower price 
to that jobber, and this jobber and every other jobber in that area. 

Senator WiLey. How would S. 11—this is my original question— 
benefit or injure the jobber ? 
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Mr. Jounston. Well, the only way that I can say that it would 
injure the jobber, of course, is that if you get into that situation, he 
might feel that he has got to engage in this price war, he has got to 
get his price lowered down to meet every other price. I don’t know 
how else he could compete. 

Senator Witey. The bill would not have anything to do with any 
price war that came about. 

Mr. Jounston. No; of course not. But if he is satisfied, let us say, 
with the margin that he now has, and he does not ask that that price 
be lowered 

Senator Wirey. Would S. 11 be of any benefit or injury to the 
public? 

Mr. Jounston. Oh, I think so. I think it is always an injury to 
the public when you deny the operation of competition. 

Now it is an injury to the public in this way. As I say, I am not 
familiar with the oil business—let’s take the average—— 

Senator Wiiry. Take any business that you are familiar with. 

Mr. Jounston. Take any business. This is what is going to hap- 
pen. Here is a large eens who comes into this area and he offers 
a price which is considerably lower than the prevailing price that has 
been going on. 

Now here are a number of smaller manufacturers who have been 
selling into that area. They, of course, have to lower their price or 
else they have to go out of business. On the other hand, this fellow 
has been selling a number of other people in the same general competi- 
tive area, which may be the entire United States, at a somewhat higher 
price, the old price. 

But competition having come in, he has had to lower his price to 
this particular jobber, this particular distributor. Now he has got 
to elect, “Well, had I better lower my price generally to everybody 
in the field that is within the competitive area, or shall I forego this 
business ?” 

Well, as I pointed out, my experience is that unless you are in a 
very lush market, he cannot afford to lower his price to everybody, or 
maybe he lowers it once and then he cannot lower it any more without 
damaging his profit structure completely. So what does he do? He 
withdraws from selling in that area because he cannot afford—he has 
to meet competition if he is going to be in there—he cannot afford to 
meet that competitive situation and he goes out of the picture, and 
does not sell to any distributors in that competitive area. 

Senator Wirry. That is true whether the bill becomes law or not, 
isn’t it? 

Mr. Jounston. No, that is not true. Because under the decision of 
the Standard Oil Co., today, if he meets competition in this particular 
sale—for instance, here is one of his large distributors, and another 
company comes in and says, “All right, we will sell you 10 percent 
below that,” he wants to retain that business and so he reduces his price 
10 percent, but he does not reduce it to everyone else in the area. 

And if he has to elect to reduce it to everybody else in the area, 
what is going to happen ultimately is that he is going to withdraw, 
and it is going to reduce the number of competitors in that area, to 
the injury, ultimately, of the buyers, because you narrow the competi- 
tion, and ultimately to the consumer. 
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Now I think that is inevitably so. And if he follows the other 
course and says, “Yes, I will sell at the very lowest price that any seller 
in that.area sells at,” and then there is another price reduction and he 
follows that, the result of that, of course, is going to be that only the 
strong are going to remain in that competitive field. The weak fel- 
lows inevitably are going to go out of business, ines have to go out 
of business because oe cannot as sellers continue to lower their price, 
whereas the large, integrated, and low-cost producer can do so. 

So it works against just what the antitrust laws are set up for. 

Mr. Dixon. While you are on that point, may I ask Mr. Johnston 
Just one question ? 

Mr. Johnston, based on your vast experience—— 

Mr. Jounston. I camel not want to call it vast, sir. It is long. 

Mr. Drxon. I think it is considerable, sir. 

Can you visualize any small fellow attempting to come into a new 
area and take a favorite customer away from a big dealer 
Mr. Jounston. I have known it to happen many times. 

Mr. Dixon. Let me finish. Can you visualize him coming into this 
area to take away just one customer from a big seller, if he knew that 
that big seller only had a reduced price to that one seller, that one 
customer? Can you visualize him doing that ? 

Mr. Jounston. I have known it to happen any number of times. 
And I admit to you that it not very farsighted, but I have seen the 
small fellow go into an area, he is starting in business and he wants to 
expand and he says, “Oh, 1 want that customer, if I can get that fellow 
why everything will be lovely.” So he goes in and makes a drastic 
cut in his price for the customer. Of course, he doesn’t always get 
the customer, as you know. 

What happens is that the customer calls up his supplier and says, 
“X has offered me so much,” and the other fellow comes down. 

But I have seen them try to do it any number of times. 

Mr. Dixon. But as a lawyer, wouldn’t you say that prior to the 
Standard Oil of Indiana case the big fellow had a considerable prob- 
lem confronting him? He knew that if he reduced his price to just 
that one customer to retain him, he would be discriminating among 
his other customers, would he not, sir? 

Mr. Jounston. There is no doubt about the psychological effect. 
He is faced with that problem, certainly, within a local area, that if he 
reduces the price to X and does not reduce it to the others in that 
area, he is in for trouble. 

So that, as a practical matter, he is very apt to do it. 

Senator Wirey. If I understand your testimony, you feel that S. 
11 would be damaging to the consumer, to the retailer, to the distribu- 
tor. What about the original producer? Would it be damaging to 
the companies like Standard Oil, Texas, and all those? 

Mr. Jounston. Well, it is the sellers who are primarily damaged 
it seems to me, by this act. Because it deprives them of that defense, 
completely deprives them, as I view it, of that defense, which I think 
they are entitled to. 

Now it is not an easy defense to establish. 

Senator Witey. You mean the primary seller, like the manufac- 
turer, or do you mean the distributor, the wholesaler ? 

Mr. Jounston. I mean the primary seller, the man who is selling 
his manufactured product, whether to a wholesaler or directly to the 
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retailer, that he is entitled to have that right of meeting competition 
without lowering his price to the entire field. , 

Now admittedly, it is not an easy defense to establish, because, as 
you can appreciate it is difficult for him to know whether his cus- 
tomer is telling him the truth when he says that manufacturer X 
has offered that product 10 percent below. Maybe the customer is 
not telling the truth about it. 

But as the Supreme Court pointed out in the Standard Oil case, 
the best that you can do there is to act in good faith and have reason- 
able cause eWbilieve that the information which you have received is 
correct, that there is a lower price. 

Then, in order not to have that customer taken away from him, 
he ought to have the right to meet that competition, and he ought 
not to be compelled to lower his price in the entire competitive field in 
order to do that—if he can establish that affirmative defense. The 
burden is on him. 

As I say, it is not easy, any more than it is easy to establish the 
differences in cost of manufacture, of sales and deliveries between 
large purchases and small. I have tried a good many times, a num- 
ber of times. I do not know of any more difficult job in the world 
than that. 

But I still do not think we ought to take the defense away. I 
still think there ought to be a right to differentiate on both of those 
problems. 

Senator Wier. As I understand it, under the present law the posi- 
tion is the Government can prove a prima facie case by proving one 
of these three charges, probable substantial lessening of competition ; 
tendency to create a monopoly; and injury to competition. But good 
faith meaning of an equally low price of a competitor is a defense in 
all three under the present law ? 

Mr. Jounston. Yes, sir. 

Senator Wirey. Under the good faith meaning in S. 11, good faith 
meeting of an equally low price of a competitor is a defense only in 
relation to injury to competition ? 

Mr. Jounsron. If it is there. I would not want to say, personally, 
but I think there would be an awful lot of construction difficulties 
there when you got into the Supreme Court with that section. 

Senator Wizzy. Injury to competition has been held to be more 
limited than probable substantial lessening of competition ? 

Mr. Jounston. Well, I think it was intended to narrow the act by 
that 1936 amendment. I am sure of that. 

Senator Wixey. Let’s see if you two lawyers cannot agree on some- 
thing at long last. 

Mr. Drxon. I only want to ask this one question. 

I heard Mr. Johnston mention the language in the Supreme Court 
decision as to being able to meet this lower price, that a fellow ought 
to be able to depend upon reasonable cause or some—— 

Mr. Jounston. Well, yes, they discussed that, you remember, in the 
opinion of the Standard Oil case. Or maybe it was in the Automatic 
Canteen case. I think maybe it was the Automatic Canteen case rather 
than the Standard Oil case where they discussed that question, that all 
that could reasonably be required is that he act in good faith and have 
reasonable cause to believe that the lower price is being offered by his 
competitor. 
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Mr. Dixon. I think that was in the Standard case, sir. But the 
question I want to ask you is this: I think the words “legal price” 
were mentioned some 17 times in that decision. 

Mr. Jounsron. Yes, it was. 

Mr. Drxon. Since that time we have had decisions that touch on the 
same good faith defense, in the Balian case and the Brown case, and 
again we have had it, as Senator Kefauver pointed out, in the Alex- 
ander against Texas case. As a lawyer today, do you understand the 
law to be that you can only raise this defense to meet a legal price? 

Mr. Jonnston. Well, let me tell you what I understand the Court 
was talking about there. I think that they had reference to the Staley 
case. They were thinking of the situation in the Staley case, where 
what happened was that a base price was adopted by Staley, being the 
base price established by its largest competitor. A claim was made 
that they had to adopt that base price in order to meet competition. 
Of course, what actually happened was that they were simply meeting 
that price and retaining a common level. But obviously, that price 
was not a legal price because it was based upon illegal base pricing. 
Therefore, I think that is what the Supreme Court hed j in mind when 
they were talking about this, they were thinking about a situation 
where there is some illegal price set up as a base price, or for some 
other reason, in violation of the antitrust law. 

But I do not think they meant to say by lawful price that you, as a 
seller, must find out at your peril whether or not your customer’s price 
isa lawful one or not. I do not know how you could do it. 

I think if in good faith you meet that competitiv e price, the fact that 
it might thereafter be proven in another case, let’s say, against your 
competitor that his price was unlawful in some way, should not and 
does not deprive you of the defense. And I do not ‘think the Court 
had any such idea in mind, because it is wholly illogical to say that in 
order to avail yourself of the defense of meeting competition, you have 
to, at your peril, find out whether the prices that your competitor is 
charging are lawful. 

If you know or have reasonable cause to know that they are unlaw- 
ful, then I do not think you have a right to the defense. 

Senator Wintry. If you people will just continue on, I have to leave, 
too. 

Mr. Dixon. I only want to ask two questions. 

Who do you understand has the burden of establishing this lawful 
price, if lawfulness is one of the criteria of the defense ? 

Mr. Jounstron. Well, obviously the burden would be upon the de- 
fendant, because it is an affirmative defense. If that is written into 
the defense, then, of course, the defendant has to establish it. That is 
art of his defense. As I say, I do not think in any broad sense that 
fa would have to establish in each case the law fulness of his competi- 
tor’s price. I do not know how he would do it. 

Mr. Dixon. You were on the Attorney General’s committee group, 
were you not, sir? 

Mr. Jounston. I was, indeed. 

Mr. Dixon. You subscribed to the views espoused by that com- 
mittee ? 

Mr. Jounsron. I certainly do; yes. I argued on many of those 
points and took a very active part. 
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Mr. Dixon. I have specific reference to the proper interpretation 
of the good faith proviso. 
Me enero Yes, sir. 
Mr Drxon. That is all, sir. 
We adjourn until 2: 30 in this same room. 
(Thereupon, at 1:20 p. m. the subcommittee recessed until 2:30 
p. m. of the same day.) 


AFTERNOON SESSION 


Senator Kerauver. We will start now. we are delighted to have as 
our next witness Mr. George H. Frates, the Washington representative 
of the National Association of Retail Druggists. 

Mr. Frates is well known to the chairman. He is considered one of 
the finest executives of trade associations in the Nation’s Capital and 
his views are always well considered and well presented. We know 
he does a fine job of representing retail druggists over the Nation. 

Mr. Frates, I see you have a statement. You may proceed in your 
own way. 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRFSENTA- 
TIVE OF THE NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


Mr. Frartes. Thank you very much, Senator Kefauver. We appre- 
ciate your remarks. 

My name is George H. Frates. I am the Washington representative 
of the National Association of Retail Druggists, an organization com- 
posed of 36,000 small, independent, retail pharmacists practicing their 
profession in every State of the Union and the District of Columbia. 
These thousands of retailers own and operate the NARD. Dr. John 
W. Dargavel is administrative supervisor. He is general manager 
and executive secretary of the association with headquarters at 205 
West Wacker Drive, Chicago, Ill. My office is at 1163 National Press 
Building, Washington, D.C. 

We appear before you today to ask that you favorably report to the 
Senate S. 11, by Senator Estes Kefauver and 19 cosponsoring Senators. 
A companion bill, H. R. 11, by Representative Wright Patman, has 
been introduced i in the House. These bills are known as the “equality 
of opportunity” and “antiprice discrimination” bills. 

We realize that tremendous pressure is being exerted by the oil com- 
— and other financial giants to prevent the enactment of S. 11. 
Spokesmen for the gigantic industrial and financial corporations have 
often declared that it is absurd to charge that monopolistic com- 
binations seek to wreck the system of small business in the United 
States. Yet evidence to the contrary is available. For 15 cents the 
Superintendent of Documents, Government Printing Office, Washing- 
ton 25, D. C., will send you a summary of a report submitted to the 
United States Department of Commerce by a group of business leaders 
of America, most of whom are identified with very big firms. The 
title of the report is “Effective Competition,” and it was released on 
December 18, 1952. 

Effective competition proposed a scheme to scrap the antitrust laws 
and the obvious purpose of the report is to delude the public into 
favoring cutthroat competition in the market place. It amounts to 
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a vicious attack on the system of small business and it carries the 
imprimatur of the United States Department of Commerce. 

hen the United States Supreme Court in the case of the FTC v. 
Standard Oil (Indiana) Company (No. 9219), by a bare majority, 
ruled that good faith was a complete defense for price discrimination, 
it readily became apparent that small business was again being pushed 
further to the wall. We cannot conceive of a satisfactory, workable, 
legislative definition of “good faith.” Moreover, we do not know how 
a price discriminator could legally operate unless he had access to his 
competitor’s books. 

We do not believe that good faith can be defined legislatively. You 
just can’t catalog something that is primarily a matter of intention, 
intuition, and goodwill. 

In lay language, the Robinson-Patman Act says: 

One price to all—quality, quantity and the cost of doing business 
being considered. Who can, in fairness, quarrel with that formula? 

A proposed nostrum known as a new “rule or reason” reported b 
the business moguls would be defined in accordance with an explicit 
standard, to wit, effective competition. “Effective competition” is 
a pleasant phrase and, if undefined, it would appear to be unobjec- 
tionable. But the report defined the phrase. Proposing this phrase 
as the ultimate and sole test of future antitrust policy, the report 
offered two alternative definitions which are to apply in conjuncture— 
both definitions provide purely negative tests of monopoly and should 
there ever be any monopoly it would surely be excused by the second. 

The first definition of “effective competition” is simple: 

* * *ceaseless striving among competitors, all endeavoring to expand their 
share of the market—and the total size of the market as well by producing 
relatively more and better goods and services at relatively lower prices. 

The second definition of “effective competition” offered by the in- 
dustrial and financial tycoons in the report they submitted is even 
more amazing. It is simply: 

That business rivalry, existing and potential, which tends over a period of 
years to serve the public interest in (a) providing alternatives and thus giving 
opportunities for freedom of choice of goods and services; and (b) not restrict- 
ing the opportunity for others to engage in such competition. 

The Robinson-Patman Act is specific and definite—and although 
the United States Supreme Court ruled most of its effects out of 
existence, still of all the antitrust laws it is the most important to small 
business. It was passed to create the kind of competition in which 
the most efficient firms, and not inevitably the biggest firms, would 
win out in the competitive struggle. Hence the Robinson-Patman 
Act which restrains abuse of power and tends to force big firms to 
compete with small firms on the basis of efficiency and low prices 
emerges as the legislation most hated by the gigantic industrial and 
financial corporations. 

The 15-cent summary of the report tells us, for example, that under 
the Robinson-Patman Act: 

* * * price reductions are ruled illegal if they may possibly injure competitors 
of the seller or the buyer. 


And again the report asserts: 


* * * the Robinson-Patman Act tends to prevent any price competition that 
might injure a competitor. 
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These statements are false and deliberately false. Every business- 
man knows that the Robinson-Patman Act in no way restrains any 
business, big or small, from making price reductions. Under this law 
any business firm may reduce its prices as much as it likes and as often 
as it likes; and any firm may reduce prices for the purpose and with 
the result of taking business away from competitors and thereby in- 
juring competitors. The Robinson-Patman Act is concerned with 
price discrimination—a practice by which large firms abuse their 
size to take advantage of smaller firms. 

In Ramsay Company v. Bill Posters Association (260 U.S, 501, 512 
(1923) ), Mr. Justice McReynolds stated : 


The fundamental purpose of the Sherman Act was to secure equality of 
opportunity— 
incidentally, Mr. Chairman, that is where we get the phrase “equality 
of opportunity” in relation to S.11. It is right in the statement issued 
by a former Justice— 

The fundamental purpose of the Sherman Act was to secure equality of 
opportunity and to protect the public against evils commonly incident to de- 
struction of competition through monopolies and combinations of restraint of 
trade * * ©. 

Actually the Robinson-Patman Act is the direct product of years 
of experience under the Sherman and Clayton Acts. The Sherman 
Act of 1890 was framed in terms of the common-law rule against 
restraint of trade but the accent was upon the prohibition of con- 
spiracy and the prevention of monopoly. Actually, the dominant 
purpose was the maintenance of the competitive system as the regu- 
lator of economic activity. The Clayton Act came along in 1914 to 
single out and outlaw in specific terms certain trade practices which 
Congress regarded as serious hazards to the functioning of a 
competitive economy. 

Then in 1936 Congress, as the result of an investigation and report 
by the Federal Trade Commission, congressional studies and the pleas 
of small and independent business, passed the Robinson-Patman Act. 
Again the purpose was to protect the integrity of the competitive 
process. This time it was done in terms of outlawing certain abuses 
of private price making destructive to the maintenance of the free and 
open market. Critics who claim to see a conflict between the two 
pieces of legislation like to make price differences the thing that is 
aimed at in the Robinson-Patman Act. They make price differences 
and price discrimination, the actual phrase in the act, synonymous. 

Both section 2 of the Clayton Act and S. 11, which would amend 
section 2, are not about “price reductions.” Both the antitrust law 
and the bill are about the old monopolistic practice of “price 
discriminations.” 

Referring to the present law: 

Having shown that such a price reduction was made to meet a competitor's 
price, the accused has a complete defense unless it develops that the particular 
price reduction lessened competition. 

Substitute the phrase “price discrimination” for “price reduction” 
and this sentence describes not what the present law is but what we 
would like the law to be. It describes what the law will be only after 
S. 11 is passed. 

Independent druggists do not, of course, object to the supplier’s low 
price. What we object to is the high price which that supplier simul- 
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taneously charges competing retailers. We believe, furthermore, that 
the public interest in achieving the objectives of the antitrust laws 
ald be put ahead of, and should have supremacy over, the manu- 
facturer’s privilege of abusing its great power to destroy or foreclose 
the market to small manufacturers of unadvertised products, par- 
ticularly where the abuse of power involves creating such unjust in- 
equalities among retail customers as to substantially lessen competition 
or tend to create a monopoly in the retail trade. 

S. 11 simply says that if a supplier discriminates in price between 
its customers where the effect of the discrimination may be, in the 
language of the bill, “substantially to lessen competition or tend to 
create a monopoly,” the discriminatory practice is illegal and the 
Government has the power to issue a cease-and-desist order to stop the 
practice. Furthermore, the fact that a particular discriminatory prac- 
tice does have this adverse effect on competition is a fact which the 
Federal enforcement agency would have the burden of proving. It 
is not a presumption which the defendant would have the burden of 
disproving. 

The objectives of the antitrust laws, as we understand them, is to 
prevent monopoly and to prevent abuses of power which are certain 
to lead to monopoly. 

S. 11 would not require the price discriminator to prove, or to even 
claim, that his discriminations substantially lessen competition, any 
more than a burglar is required to come into court and prove that he 
has committed a burglary. The Federal enforcement agencies have 
to prove that. 

We have laws against burglary because most people agree that 
burglary is the wrong way to acquire property. Furthermore, these 
laws do not excuse a burglary on the ground that the burglar may 
need the property. 

We also have laws against discriminating in price, for the simple 
reason that this practice is an abuse of the artificial advantage of big- 
ness, and the result of the practice is that bigger firms destroy smaller 
firms without respect to efficiency. The law tells every seller that he 
must not discriminate in the prices at which he sells a particular item 
to different customers, if the effect will be to “injure” competition or 
“substantially to lessen competition or tend to create a monopoly.” 
But the law then contains a qualification which, according to the way 
the Supreme Court has interpreted it, says to the seller that it is all 
right to go ahead and discriminate if it is to meet a competitor’s price, 
which is about the only reason the seller would ever have for dis- 
criminating. 

Because of the adverse effect of the United States Supreme Court’s 
decision, S. 11 is necessary to repair the damage done by the “good 
faith” edict. The National Association of Retail Druggists therefore 
urges a favorable report from your committee and the subsequent 
enactment of the “antiprice discrimination bill,” S. 11. 

Senator Keravver. Thank you very much, Mr. Frates. 

Mr. Frates. Mr. Chairman, may I offer as an exhibit an article taken 
from the National Association of Retail Druggists’ Journal under 
date of October 12, written by the Honorable Wright Patman. 

Senator Kerauver. We will receive it and let the article be made 
exhibit 58. 
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(The document referred to was made exhibit 58 and is as follows :) 
{As published in the March 4, 1957, issue of the NARD Journal] 


Exnrsit 58 


GIANT PETROLEUM FirMs IN PLor AGAINST INDEPENDENT ENTERPRISE—H. R. 11 
(S. 11) MARKED FoR DgeaTH AT MEETING HELD IN CHICAGO ON OcTOBER 12, 
1956 

By Wright Patman, Representative in Congress from Texas 


On the very day that the 85th Congress convened a flood of telegrams and 
letters from gasoline jobbers and retailers concerning the equality of oppor- 
tunity bill (H. R. 11 and 8. 11) was received by the Members of the 85th Con- 
gress. Contrary to the position we would expect independent jobbers and re- 
tailers to take, the letters and telegrams asked for the defeat of H. R. 11 (8S. 11). 

Since I am one of the authors of this legislation, I was requested to look into 
this pressure drive in order to find out what is behind it. H. R. 11 (S. 11) 
was designed to help small-business people, including gasoline jobbers and re- 
taiiers. Furthermore, gasoline dealers have, for several years, pleaded for this 
legislation. So naturally it is wondered why small-business people who would 
be helped by the enactment of the proposed measure participated in a drive to 
kill the legislation. 

MEETING HELD IN CHICAGO 


I have a photostatic copy of a private and confidential invitation dated Oc- 
tober 1 which invites certain members of the petroleum industry to a special 
meeting in Chicago, at the Blackstone Hotel, on October 12, 1956. I believe that 
the contents of the invitation leave no doubt as to the purpose of the special 
meeting on October 12. 

I also have sume recent letters and other literature which the oil companies 
have been sending to their jobbers and dealers, which letters and literature ad- 
vise these jobbers and retailers that passage of the equality of opportunity bill 
would be contrary to their interests. 

Furthermore, I have a wire from one of the gasoline retailers who had sent 
a wire tu a Senator in which he was asked to oppose H. R. 11, and then 2 days 
later, this retailer sent another wire to the Senator, explaining that he had 
not sent the first wire voluntarily, but that pressure had been used on him by 
the Standard Oil Company of California. The second wire ends by urging the 
Senator to support H. R.11 (8.11). 

The referred to invitation to the meeting in Chicago is signed by one J. G. 
Jordan. It is written on plain paper, without a letterh.ad, and there is nothing 
on the face of the document to indicate who J. G. Jordan is or what organization 
he is with. However there is attached a brief reply form which the recipient 
was to mail to indicate whether he would or would not be present at the meet- 
ing. ‘The reply form was to be mailed to room 3801 at 50 West 50th Street, 
New York 20, N. Y. 

IDENTITY OF J. G. JORDAN 


References show that 50 West 50th Street, New York, is the address of Rocke- 
feller Piaza, ana that the 38th floor is occupied in part by the American Petroleum 
Institute. The American Petroleum Institute—or API, as it is called—is the 
organization of the oil companies, not the vil jobbers or the retauers. All of 
the big oil companies are members, and the influence of API is worldwide. 

Now who is Mr. J. G. Jordan? 

Room 38801 is listed as the office occupied by J. G. Jordan. He is vice presi- 
dent in charge of marketing of the Shell Oil Co. and also vice president for mar- 
keting of the American Petroleum Institute. Mr. Jordan is also listed as a 
member of the board of directors of the API and a member of its executive com- 
mittee—which, I am told, is no small seat of power. 

Mr. Jordan is, of course, too discreet to mention by name the equality of op- 
portunity bill. He simply warns against legislative proposals affecting the 
marketing segment of the oil industry. He also says of these proposals that, 
and I quote, “Their importance and potential effects are such as to require an 
organization of all interests of oil marketing.” It is made clear that the for- 
mation of such an organization was the purpose of the special meeting on 
October 12, 1956. 
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Needless to say, the invitation list contains the names of all of the large oil 
companies. 
NAMES OF OTHERS IN LIST 


But others appear on the list, too. Indede, it would have been unnecessary to 
call a special meeting if the business of this special meeting were merely to 
mobilize the major oil companies against H. R. 11 (S. 11). The purpose of the 
meeting was to bring in certain oil jobbers and retailers, to try to sell these groups 
on the idea that small jobbers and retailers would be hurt by the equality of 
opportunity bill. 

Small-business people in the gasoline business, and, I believe, in every line of 
business, have for several years pleaded for the equality of opportunity bill. 
Many of them asked for such legislation as early as 1951, right after the United 
States Supreme Court put the loophole into the antitrust laws which this legisla- 
tion is designed to plug. The loophole was created in a case that involved the 
Standard Oil Company of Indiana. Since that time the significance of the loop- 
hole has become plainer. It has been enlarged by later court decisions and the 
Federal Trade Commission. In the last term of Congress, the House passed the 
equality of opportunity bill by a vote of 398 to 3. It occurred near the end of the 
session, however, and the Senate lacked time to take up the bill though it was 
reported out by the Senate Judiciary Committee. Clearly, there is a commitment 
to pass this pronosed measure in the current session of the 85th Congress. 

H. R. 11 (S. 11) puts a curb on abuse of power. It takes away some of the 
artificial advantages of bigness. And it would thus make large and small com- 
petitors compete on more equal terms. Naturally, giant business dislikes the bill. 
W'e are witnessing then, a highly deceitful program by which the major oil com- 
panies are trying to lead their jobbers and retailers to believe the legislation will 
hurt small business. And in some instances the huge oil companies have resorted 
to pressure to induce their jobbers and retailers to send in telegrams and letters 
opposing H. R. 11 (S. 11). 

Here is a message on the letterhead of Pure Progress, a publication of the Pure 
Oil Co. It is dated simply “January 1957” and it is signed by W. J. McAfee, 
editor, Pure Progress. The message reads as follows: 

“Dear Pure Or, DEALER: Your success and ours—your opportunities to pro- 
gress and ours—are inseparable. That’s why we want you to know about a 

“The new session of Congress is reviving consideration of legislation which 
outlaws the right of a supplier to help its Jealers meet price competition in good 
faith. This legislation is pretty complicated, but we have boiled down the essen- 
tials in the attached. 

LONG STATEMENT QUOTED 


“Tf this legislation is passed, we honestly believe that Pure Oil dealers—and 
all service station dealers—will eventually suffer. That’s why we're calling it to 
your attention now. 

“Thanks, 


“W. J. MCAFEE, 
“Hditor, Pure Progress.” 


Then there is attached a 6-page statement which bears the following title: 
“What the Proposed Anti-Good Faith Competition Legislation Would Do to 
Dealers.” I quote a few selected paragraphs to indicate the flavor and purpose 
of the message. The first two paragraphs read as follows: 

“At the 1956 session of Congress, legislation outlawing the good faith meeting of 
price competition passed the House of Representatives but failed in the Senate. 
Thus, many businessmen—large and small—narrowly escaped being su‘focated 
by an altogether unworkable law. Although the legislation would have injured 
the whole range of industries, the oil business would have been hit very hard 
because it is more competitive than most other businesses. 

“In fact, had this legislation passed, one whole branch of the oil business— 
independent jobbers—would have been practically eliminated by act of Congress. 
Service station operators, who were represented by some groups as favoring this 
legislation, would have found their position undermined by this bill.” 

Then the next paragraph deals with what is called the threat that the equality 
of opportunity bill will be revived in 1957. Here are some sample paragraphs 
which purport to explain how the retailers of gasoline would be hurt by the pas- 
sage of H. R. 11 (8S. 11): 

“Price cutters would be protected by bill: Far from preventing gasoline-price 
wars, the objectives of the proponents of this legislation would encourage them. 
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The legislation is intended to create what is a perfect atmosphere for the instiga- 
tor of a price war: A price-cutter’s dream. 

“This would encourage price cutters by ruling out any defense against their 
operations in the retail-gasoline field. The price cutter could move into a market 
with the assurance that he could draw to himself as much business as his pumps 
could handle, that no matter what he did his competitors would have no legal 
defense against him. 

“Once the price war got raging, dealers throughout that area would, of course, 
feel the effects through a big drop in their gallonage. They would appeal to 
their suppliers to reduce their tank-wagon price to the invading refiner’s level. 
They would warn that if they could not get this relief, the price cutter would 
force them out of business, causing their supplier to lose them as customers just 
as completely as if a competitor had taken them away.” 

The wire from the dealer I mentioned was addressed to Senator Alan Bible of 
Nevada. I quote the wire: 

“About 7:30 p. m. last Friday, January 18, I sent you a wire which I desire to 
explain the true circumstances about. 

“I did not send the wire voluntarily but was pressured into sending it by a 
representative of my supplying company, Standard Oil Company of California, 
who told me that H. R. 11, the equality of opportunity bill, would be injurious to 
service-station operators. 

“T have since learned that this is wholly untrue and that our national organ- 
ization and State association are both unanimously supporting this legislation. 

“I ask you to support this legislation in the interest of service-station operators 
and to be on the watch for this propaganda lobbying campaign by which major 
oil companies are victimizing and pressuring service-station operators to send 
wires against the operator’s own interests.” The wire was signed by Ray Byler, 
Ray Eyler’s West End Service Station, Reno, Nev. 


FROM THE SAME SOURCE 


A second statement was sent in by a dealer in Salt Lake City, Utah. He has 
written that the statement was given to him by one Al Mills, merchandiser for 
the Standard Oil Co. of California, on January 16, 1957. This dealer has fur- 
ther written as follows: 

“Mr. Mills requested me to use this document in meetings with other service- 
station operators in an effort to persuade them to oppose H. R. 11, the equality 
of opportunity bill, and to get them to send wires and letters to their respective 
Congressmen and Senators in opposition to such legislation.” 

In this instance the statement is broken down into two shorter pieces. One 
is titled “What the ‘Anti-Good-Faith Competition’ Legislation Would Do,” and 
another is titled “Why ‘Anti-Good-Faith’ Legislation Would Hurt Gasoline Re- 
tailers.” It is apparent, furthermore, that these two quotations came from the 
same source as the statement sent out by the Pure Oil Co., which I have al- 
ready mentioned. Many of the paragraphs are identical with the paragraphs 
in the Pure Oil Co. statement—word for word, and comma for comma. For 
example, one paragraph from the statement titled “Why ‘Anti-Good-Faith’ Leg- 
islation Would Hurt Gasoline Retailers,” is identical with the paragraph I have 
already included from the statement circulated by the Pure Oil Co.: 


IDENTICAL STATEMENTS 


“This would encourage price cutters by ruling out any defense against their 
operations in the retail gasoline field. The price cutter would move into a 
market with the assurance that he could draw to himself as much business as 
his pumps could handle, that no matter what he did his competitors would have 
no defense against him.” 

There is a third statement which carries the notation that it is, and I quote, 
a “condensation of API brief what the proposed ‘anti-good-faith competition 
legislation’ would do to the oil business—December 7, 1956.” 

Then in this statement there are several paragraphs which appear verbatim 
in the longer statements circulated by both the Standard Oil Co. of California 
and by the Pure Oil Co. For example, the condensation from the API brief 
contains this sentence: 

“The legislation would have injured industry generally, and had it passed, 
service-station operators, who were represented by some groups as favoring his 
legislation, would have found their position undermined.” 
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Note then the points of identity in this paragraph from the Pure Oil Co. state- 
ment which is pitched somewhat more at jobbers than retailers. The paragraph 
reads as follows: 

“In fact, had this legislation passed, one whole branch of the oil business— 
independent jobbers—would have been practically eliminated by act of Congress. 
Service-station operators, who were represented by some groups as favoring this 
legislation, would have found their position undermined by this bill.” 

I believe that we can assume that the source of one statement is the same as 
the other, namely, the American Petroleum Institute. 

Just in a few words, let me explain what H. R. 11 (S. 11) is intended to do. 
It is intended to guarantee, for instance, the hometown merchant the right to 
buy merchandise from a supplier on the same terms and conditions that the 
chainstore across the street is permitted to buy merchandise from the same 
seller. It makes it a violation of the law for the seller to discriminate against 
the hometown merchant, whether he is in the dry-goods business, the grocery 
business, the retail-drug business, the service-station business, or any other kind 
of locally owned business. 

What could be fairer than that? Why should any concern, even the big ones, 
insist on having the right to discriminate against the hometown merchant? 

The Standard Oil Company of California declares in a statement to me that 
H. R. 11 is “wholly contrary to the basic principles of the American business 
system.” If this be true—if the American business system allows wanton abuse 
of power to crush a small competitor and allows the great corporate combines to 
destroy willy-nilly the customers who have tied their economic destinies to these 
combines in good faith—then the system is immoral and should be modified. 

The small-business people ask only for something approaching the Golden 
Rule, in business. What they seek is modest and reasonable. 


Senator Kerauver. Mr. Frates, on page 2 of your statement, in 
the second paragraph, you say: 

In lay language, the Robinson-Patman Act says: One price to all—quality, 
quantity, and the cost of doing business being considered. 

Do you not mean by that one price to all in the competitive area ? 

Mr. Frartes. Yes. Competitive field. 

Senator Kerauver. You don’t mean across the country ? 

Mr. Frares. No. In the trading area. 

Senator Keravuver. In a trading area. I wouldn’t want anyone to 
misconstrue what you said here. 

Mr. Frares. No. That is the trading area. 

Senator Kerauver. As I understand it, Mr. Frates, members of the 
National Association of Retail Druggists who operate the drugstores 
of the country don’t object to a seller giving a large competitor a 
lower price if that can be based upon lower cost of a large order or 
lower cost of transportation ? 

Mr. Frares. No objection whatsoever. 

Senator Kerauver. Or if it is based on efficiency, or any of the 
legitimate reasons why they would give a larger seller a lower price? 

Mr. Frares. Yes. We are hopeful that our small independent 
retailer will grow so that he can get the maximum discount in time. 

Senator Kerauver. But when you go over and beyond that and 
give discrimination that is not justified by any of these reasons to 
the larger competitor of the retailers that you represent, then you 
feel that the result is to hurt their business or drive them out of 
business. Is that right. 

Mr. Frares. Right, Senator. 

Senator Krravuver. Or the result is to create a monopoly or lessen- 
ing of competition in that area? 

Mr. Frares. Yes, correct. 
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Senator Kerauver. I understood a good many of the retail drug- 
gists are being forced out of business because of conditions today ? 

Mr. Frares. Yes. That can be confirmed by statistics issued by 
the Government. If price discriminations are involved between 
bigger chainstores and other groups, such as secret rebates and serv- 
ices, which give an advantage over the small independent, wherein 
they can sell their goods in certain instances at cost and still make 
a profit, then the small independent retailer cannot compete. I think 
there is a moral argument in this connection also, Senator Kefauver. 

Consider the number of prescriptions that 36,000 small independ- 
ent pharmacists compound within a year and knowing that they 
cannot exist on just the prescription work alone, they are required 
to sell related merchandise and sundries. We pose this question: 

What would happen if those 36,000 independent retail pharmacists 
all at once were put out of business?) Where would the public get its 
pharmaceutical service? Registered pharmacists have to go to col- 
lege 5 and 6 years in order to obtain a B.S. in pharmacy. What 
incentive is there for a high-school student to adopt the profession 
of pharmacy as a life’s work if he knows he is up against manipu- 
lated price-diseriminating manufacturers who care not whether he 
exists or not? 

Senator Kerauver. Mr. Frates, you have had a great deal of ex- 
perience with this problem. Tell us some of the types of price dis- 
criminations that you find practiced most frequnetly against the 
independent druggist. 

Mr. Frares. Well, it would be the result of my own personal ex- 
perience behind my own prescription counter while I was in business 
in San Francisco. Here is how it works or worked then, and the 
same system exists now. 

We will take just as an example a manufacturer of a toothpaste, 
tooth cream. The salesman would come around and say, “I’ve got a 
deal on this month, Frates. You get three free with a dozen on gross 
lots if you will give me a window display, and if you will display our 
product in front of the cash register.” 

I say, “All right; we can use it.” 

His competitor sees the goods displayed in the window and he comes 
in and says, “What is the matter with our toothpaste?” I reply, “You 
have a good product, but your competitor gave me a deal.” Says the 
salesman: “I know what he did. He gave you a quarter of a dozen 
free. I will give you five dozen free if you will take a gross.” 

Well, we are in business, so it goes on like that. 

Now, the salesman didn’t offer the same deal to my competitor. 
Therefore, my competitor was hurt. There was a direct discrimina- 
tion. And that goes right straight across the board. 

Now, if I may, Senator, make another observation at this moment, 
heretofore to my knowledge the wholesale-drug-trade manufacturers 
of pharmaceutical products, and the retail druggists have never been 
approached like they have been during this campaign to defeat S. 11. 

A few weeks ago the drug, chemical, and allied trade section of the 
New York Board of Trade came out in opposition to S. 11, the first 
time in history. Just recently the National Wholesale Druggist Asso- 
ciation issued a circular in opposition to S. 11. 

Now, where does this opposition stem from if it isn’t from the oil 
people, and the lobby that they have here in Washington. The Na- 
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tional Wholesale Druggists Association has even gone so far as to copy 
testimony given before this committee wherein glaring errors and 
misstatements of fact are contained. 

Senator Kerauver. You have there in your hand the copy sent 
out—— . 

Mr. Frares. Yes; the old S. 1008 that was vetoed by President 
Truman, was in no way similar to S. 11. The National Association 
of Retail Druggists, amongst others, asked President Truman to veto 
S.1008. 

Senator Kerauver. The National Wholesale Druggists Association 
dated 

Mr. Frares. No date on the circular. It came out within the past 
week, 

Senator Kerauver. Make that exhibit 59. 

(The document referred to was marked “Exhibit 59” and is as 
follows:) 





ExHirsit 59 


NATIONAL WHOLESALE DRUGGISTS’ ASSOCIATION, 
60 Hast 42d Street, New York, N.Y. 


PROPOSED LEGISLATION RESTRICTING COMPETITION 


The danger of suppliers losing the right to meet in good faith the price of 
competitors is with us again. Bills in Congress (S. 11, Kefauver; H. R. 11, 
Patman; H. R. 398, Rogers) would virtually eliminate price competition in the 
market place. 

Under our present antitrust laws, suppliers are required to charge all cus- 
tomers the same price except that they, in good faith, may make a lower price 
to one customer in order to meet an equally low price offered to such customer 
by a competitor. 

The proposed legislation would require in effect that if you thus meet a com- 
petitor’s price, you would have to give the lower price to all your customers. 
You could not absorb freight as this would be equivalent to giving a lower 
price. 

You can best judge the impact of such restrictions on your own business. If 
you do not like the idea, you should inform your Congressmen and Senators 
of the consequences of such legislation and state your objections. 

These proposals are not new. In one way or another, the principle was in- 
corporated in legislation which was vetoed by both Presidents Truman and 
Eisenhower. The purpose is to bring soft competition among retailers who are 
affected in their capacity as buyers. To do this, competition in effect would 
be destroyed among suppliers and manufacturers. 

Without doubt, it would put many suppliers out of business by placing them 
at the mercy of price-cutting competitors. Through prohibiting freight ab- 
sorption, it would establish many local monopolies and greatly increase costs and 
prices in remote communities. 

Text of H. R. 11 is at the end of this bulletin. You will note that a vendor, 
when deciding to meet a competitor’s price, must be able to determine then and 
there whether the meeting of such competition “may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce * * *.” If 
the vendor guesses wrong, he is liable to triple damages to his competitors, his 
own customers, or his competitor’s customers. No one can possibly know what 
this language means, although court decisions indicate that the granting of a 
lower price to one customer constitutes statutory injury if it is sufficient to 
influence resale price. It would take years of litigation in the courts to determine 
the question in any given case. 

The only safe course would be to reduce prices to all of your customers, if 
you make a reduction to any one and this might well mean the end of your 
business. Recently, a Federal court in Chicago recognized this fact of life by 
postponing the effect of an order of the Federal Trade Commission requiring 
uniform prices by a vendor until similar orders were issued to all of its com- 
petitors because the enforcement of the order against the one competitor would 
drive it to immediate bankruptcy. 
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The right to meet in good faith the price of a competitor is purely a defensive 
measure necessary to protect the very life of a business concern. The assertion 
that it is or can be used offensively to put competitors out of business is with- 
out merit or foundation in fact. 

The proponents of H. R. 11 and §S. 11 will again try to stampede this legis- 
lation through Congress. Last year, knowing the bills were bad, the Judiciary 
Committees of both Senate and House held the bills in committee for 18 months. 
However, Mr. Patman was able to secure the signatures of some 218 members 
of the House to a petition taking the bill away from the committee and bring- 
ing it to a vote. 

Under these circumstances, it passed in the House by a vote of 393 to 3. Ob- 
viously, very many of those who signed the petition and great numbers of those 
who voted for the bill had little idea of the implications and effects which the 
legislation would have. It is important that suppliers acquaint thier congres- 
sional representatives with their ideas about these bills to the end that if and 
when they are being considered it will be on the merits and not on the basis of 
misconceptions. You cannot afford to delay. 


TEXT OF H. R. 11 FOLLOWS 


“To reaffirm the national publie policy and the purpose of Congress in the laws 
against unlawful restraints and monopolies, commonly designated ‘antitrust’ 
laws, which among other things prohibit price discrimination; to aid in in- 
telligent, fair, and effective administraton and enforcement thereof; and to 
strengthen the Robinson-Patman Anti-Price Discrimination Act and the pro- 
tection which it affords to independent business, the Congress hereby reaffirms 
that the purpose of the antitrust laws in prohibiting price discriminations is to 
secure equality of opportunity to all persons to compete in trade or business and 
to preserve competition where it exists, to restore it where it is destroyed, and 
to permit it to spring up in new fields. 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the act 
entitled “An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended, to 
read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services of facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing 
justification shal) be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce in any section of the country 
it shall be a complete defense for a seller to show that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made in 
good faith to meet an equally low price of a competitor, or the services of facili- 
ties furnished by a competitor.” 


Senator Kerauver. You mean that the information here appears 
to be taken from the master brief put out by the big oil companies? 

Mr. Frartes. Yes. It is listed from the testimony given before this 
committee. 

The oil people are getting their smudgy hands into not only the 
wholesale druggists and the manufacturer, but they have gone right 
down to the retail level. Let me cite another example, I can’t men- 
tion names, Senator Kefauver, but should you want the names in 
executive session, we are prepared to give them. Our people were 
asked to write to their Congressman 





Senator Krerauver. Use examples. 

Mr. Frartes. This would be A then. 

Our people have been urged to write their Federal lawmakers 
asking for support for S. 11 and H. R. 11. One Representative in 
Congress took the letters that he received from our people and 
turned them over to his friend, an oilman, and the oil representative 
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went around to the retail druggists in that territory and tried to show 
the retail druggists where they were committing financial suicide 
ys Popa their Congressmen to vote for S. 11. How far can they 
go 

Senator Kerauver. Let me see if I have got that straight. Some 
druggist wrote in 

Mr. Frates. A druggist wrote in to his Congressman, asking sup- 
port for H. R. 11. The Congressman took the letters that he received 
from the druggists in his district and gave them to a friend of his who 
was an oilman. The oilman went around to the druggists, told the 
druggists they didn’t know what they were talking about and that 
the National Association of Retail Druggists was leading them astray. 
The irony of it all was that the National Association of Retail Drug- 
gists in 1936, spearheaded the Robinson-Patman Act and went to 
President Roosevelt and asked that he sign it. A meeting in Consti- 
tution Hall that year filled with small independent businessmen 
sought protection from price discrimination. This is pointed out to 
show you the extremes the oil tycoons are going to, this trip out. 

Senator Keravuver. In the drug business is there much of this giv- 
ing special window displays and special treatment ? 

Mr. Frates. That has been part of the industry’s modus operandi 
and we can see no harm in it, providing they offer the same deal to every 
retail druggist. Opponents of S. 11 will tell you, brazenly that the 
Robinson-Patman Act prevents freight absorption. That is laugh- 
able. 

Senator Kerauver. Yes. I see that is set forth in here. 

Mr. Frates. Freight absorption is legal under the act provided it 
is offered to all alike. 

Senator Kerauver. It says: 





The proposed legislation would require in effect that if you thus meet a com- 
petitor’s price, you would have to give the lower price to all your customers. 

That is not your conception of it, is it ? 

Mr. Frates. Our conception of the Robinson-Patman Act is to give 
the same price to all our customers in a given trading area. 

Senator Kerauver. Failing to do that would substantially lessen 
competition or tend to create a monopoly. And it says: 

You could not absorb freight as this would be equivalent to giving a lower 
price. 

That is not your 

Mr. Frates. Interpretation at all. No. 

Senator Kerauver. I see here where they have incorporated also 
the same thing that was in the oil companies’ master brief : 





In one way or another the principle was incorporated in legislation which 
was vetoed by both Presidents Truman and EHisenhower. 

I must say that I know of no such bill that has been vetoed by Presi- 
dent Eisenhower, do you? 

Mr. Frates. No. 

Senator Krerauver. The bill that was vetoed by Mr. Truman had 
exactly the opposite purpose. 

Mr. Frates. True. We pleaded with him to veto S. 1008. 

Senator Keravver. Of course, I can understand how anyone getting 
a bulletin like this would be disturbed about it. But it is hard to 


i. 
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understand why the National Wholesale Druggist Association would 
send out bulletins which don’t state the truth about these questions. 

Mr. Frartes. I can’t prove it but I think it is the oil lobbies working 
through the bankers, perhaps. 

Senator Keravver. Mr. Dixon, any questions ? 

Mr. Drxon. I would like to ask Mr. Frates one question. 

Mr. Frates, do you have an opinion—if so, will you state it—as to 
whether or not the public would benefit more by virtue of the fact that 
a seller, if S. 11 becomes law, would have to treat all of his competing 
customers alike and give them the same price, and if it isn’t law, he 
may choose to only give one customer a favored price? Which of 
those two circumstances do you think would benefit the consuming 
public more ? ; 

Mr. Frartes. Without hesitation I would say that the consuming 
public are fair if they have the facts before them. We will take our 
chance with the consuming public. They would turn this down fast, 
that is, price discrimination. 

Mr. Dixon. Do you think that if a whole group of competing drug- 
gists had the same price given to them, there would be more likelihood 
that they would compete among themselves than if only one had a 
favored price ? 

Mr. Frates. Yes. Definitely. 

Mr. Drxon. Then, of course, that would inure to the benefit of the 
consuming public ? 

Mr. Frartes. Right. 

Mr. Drxon. In the example I have given you, the public would, of 
course, get the benefit of such price reductions without having to go to 
this one favored customer, wouldn’t it ? 

Mr. Frates. Yes. 

Senator Keravuver. Mr. O’Callaghan, do you want to ask any ques- 
tions ? 

Mr. O’CatiacHan. I have just one or two, sir. 

You mentioned that the independent druggists don’t object to dis- 
counts that come by volume of purchase orders. If that is true, can 
thev compete with the drugs chains that do have these discounts based 
strictly on volume ? 

Mr. Frates. Every catalog that is issued by any drug manufac- 
turer lists his product and then lists the discounts that are obtainable 
in quantity purchases, broken down, for instance, a shelf package that 
contains a dozen, so much off on that as contrasted to buying just 
a quarter of a dozen, and on up. 

We have no objection if the small independent retailer who can’t 
afford to buy a shelf package has to buy in smaller quantities. He 
has to buy on the short margin. He ought to get himself into a posi- 
tion where he can take advantage of the discounts that are published. 
But it is when 

Mr. O’CatiacHan. What would he substitute for that price advan- 
tage—hetter service ? 

Mr. Frates. Yes, better service, personalized service. 

In respect to the Robinson-Patman Act, there is a gentleman here 
at the table who is an expert, in my opinion, on this very question 








Senator Krrauver. You are referring to Mr. Layton, or are you 
referring tome? [Laughter.] 
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Mr. Frartes. Both of you. You certainly are, Senator. You wrote 
the bill. 

Senator Keravuver. I have listened long enough here to know some- 
thing about it. 

Mr. Frates. Mr. Layton said one time when he was trying a case for 
the Federal Trade Commission, “All right; now here is a big discount 
that this manufacturer has allowed a certain customer because he 
bought in volume.” 

Now, here is the next step, we will say, a medium buyer. He is 
allowed a lesser discount. It is all right. And then here is the small 
dealer that can only buy this infinitesimally small amount. Is that 
right, the one you are on now ? 

Mr. O’CaALLAGHAN. Yes. 

Mr. Frates. So, Mr. Layton said, if you are going to give this fellow 
an elephant up here and you are going to give this fellow an elephant 
here in the middle, we want a little elephant here for this little 
fellow. It has to be the same species. You have got to compen- 
sate him in some way. How are you going to do it? You can do 
it in a lot of ways. You can give him a rebate on his volume or if 
he elects to take a little advertising and wants to take more of that on 
his yearly volume or wants to put a little gold sign in his window 
that he is the agent for this or that, and he elects that, all right. The 
little fellow vets something out of it. It is proportionalized. 

That is what the Robinson-Patman Act does. When you take that 
away from us we just lose that much. 

Senator Krrauver. You are talking about an equal proportionate 
basis. Is that what you mean? W hat you are objecting to is where 
the discriminaion goes over and beyond the discounts listed in their 

catalog ¢ 

Mr. Fratrs. That is right. For example, a toiletry manufacturer 
might go down here to one of the department stores and he wants to 
push a certain perfume or toiletry during a given 2 weeks. He makes 
« deal with the store manager and says, “We want to put our girls 
behind your toiletry counters and we want to push this particular 
brand.” 

They make the deal. They either pay the girls directly or the 
department store pays half and half. We don’t care about that. Any- 
how, they have 5 or 6 girls behind this particular brand for 2 weeks. 

Now, the small independent druggist that handles that line can’t 
utilize the services of these girls. He is not in a position to have a 
demonstrator come in here and promote the toiletries the same 
time it is going on in the big department store. But he wants a 
proportional service. 

Senator Krrauver. He would like at least to get a sign or a seal. 

Mr. Frares. Yes. 

Mr. O’CatLacuan. But he is the distributor in his neighborhood. 

Mr. Frares. For that particular products, yes. 

Mr. O’CALLAGHAN. Yes. 

Senator Krrauver. We are very glad to have Mr. Tom Collins back 
with us. He is the expert antitrust and monopoly man on the staff of 
the full committee. Do you want to ask questions? 

Mr. Couutns. I would rather listen, Senator, and be educated. 


Senator Krerauver. Mr. Chumbris, do you have some questions for 
Mr. Frates / 
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Mr. Cuvumeris. I would like to get some factual questions in the 
record. ‘ 

Mr. Frates, the independent druggist—does he usually buy direetly 
from the manufacturer or does he buy through a wholesaler ? 

Mr. Frares. It all depends on his volume. Mostly through the 
wholesaler. 

Mr. Cuumerts. Mostly through the wholesalers. Do these large 
national chains buy through a wholesaler or do they buy directly 
from a manufacturer / 

Mr. Frares. Directly from a manufacturer. They get the manu- 
facturer’s wholesale discounts. 

Mr. Cuumeris. Then this poses a question. How then are we going 
to get, in view of the factual situation that you brought up now, how 
would you bring it within a good-faith defense if there was a price 
discrimination as far as the independent? As I understand from your 
facts, the manufacturer sells directly to the chain, but before you get 
it you have to get it through a wholesaler first and then it goes to the 
retailer. Is that the way it operates ¢ 

Mr. Frares. That is right. 

Mr. Cuumeprts. I would like to try to apply that, Mr. Chairman, 
in light of the Standard Oil case. 

Senator Kerauver. Allright. Ask Mr. Frates about it. 

Mr. Cuumpris. Could you undertake to explain it in the light of 
the Standard Oil case under the factual situation as you have now 
presented it, to show where there would be that discrimination and 
where a person who did get a discriminatory price could come in and 
show good faith ? 

Mr. Frares. Do you want me to speak of oil instead of drugs? 

Mr. Cuumeprtis. No. I would rather have it in drugs because that 
is what you are an expert in, and we have a lot of testimony on the 
oil question. 

Mr. Frares. It has grown up like Topsy. The chain drug stores 
get a 15 and 2 or 16 and 2, and sometimes 20 percent discount over 
and above what the retailer, the small independent retail druggist, 
receives through his wholesale distributor. 

Now, at one time that was quite a bit of concern to the small inde- 
pendent. But of late years it hasn’t been such an impediment in our 
economy, and for this reason: The discount that the chains now are 
receiving hardly pays the overhead of warehousing, and I think they 
would like to get rid of a lot of direct accounts for that reason. 

Mr. Cuumpris. I am not so sure whether we are getting at the same 
thing. Let me change my facts a little bit in this way, Mr. Chairman. 

Senator Krrauver. You are not a lawyer, as I understand ? 

Mr. Frates. No; nota lawyer, just an apothecary. 

Senator Keravuver. All right. Then ask him not in legal parlance 
but on a factual basis, Mr. Chumbris. 

Mr. Cuumperts. As I understand the Standard Oil decision, a manu- 
facturer, if he has five dealers, would have to give to all five of those 
dealers the same price. 

Mr. Frates. Right. 

Mr. Cuvumpris. Unless he could show that he is meeting the compe- 
tition of another manufacturer. 
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Let’s say those five would be chains, so if the manufacturer gave a 
discriminating price to one chain over another chain, I could see how 
that would come under the Standard decision. 

But, now that you are an independent dealer and you have to get 
yours through a wholesaler, how would S. 11 protect you in this 
instance ? 


Mr. Frartes. Well, S. 11 would protect us by reverting to what we 


understand S. 11 to be, one price to all—quality, quantity, and the 
cost of doing business considered. I don’t know whether the—well, 


in fact, I know that the drug wholesalers—they have a floor price 


on quantity discounts. I am talking about the jobber, the wholesaler, 
whereas the manufacturer, if he so elected, could go in and take that 
business away from his own wholesaler and offer this account the same 
discount he was offering the jobber and sell direct. 

Now, the R.-P. Act wouldn’t permit him to do that because it is price 
discrimination with the intent of creating monopoly. 

Mr. Cuumpnrts. Is that your answer? 

Mr. Frartes. Does that border on what you are driving at ? 

Mr. Cuumpris. I want to make sure that you understood as far as 
the independent druggist, or it might be a corner grocery store or 
might apply to a corner meat market or corner hardware store. They 
will all fall in that same category if you buy through wholesaler and 
the wholesaler gets from the manufacturer in comparison to the big 
chain that buys direct from the manufacturer. That is what I am 
trying to bring out. 

Mr. Frares. Well, let me qualify, if I may. Let’s take a hypo- 
thetical question of where the wholesaler is the agent for the manu- 
facturer’s goods and he has an agreement with him—let’s take a hypo- 
thetical case wherein a manufacturer sells his product to the wholesaler 
and the wholesaler in turn sells it to the retail pharmacist. That is 
the channel. There is no other way. 

Now, in the course of events, one pharmacist, retail pharmacist, here 
or in this territory, builds up a thriving business on this particular 
manufacturer’s product which he is buying through the jobber. So 
the manufacturer’s sales manager says, “We had better sell this fellow 
direct. He has a large volume.” 

So they go around and they offer him an extra 5 or 10 or whatever 
they want under the wholesaler’s price. Do you follow me up to that 
point? 

Mr. Cuumpris. Yes. 

Mr. Frares. Now, then, he doesn’t offer it to another big account 
over here in this trading area. That is discrimination, isn’t it ? 

Mr. Cuumeris. But the fellow over there never did deal directly 
with the manufacturer. He never was one of his customers. 

Mr. Frartes. Neither did this fellow. He dealt with the wholesaler 
because that is the only way they sold the goods, through the whole- 
saler only, but now he gets to a point where he sells one article, a big 
account, far above his competitor’s. And then there is another fellow 
over here who sells this particular product, and he has to buy through 
the jobber. 

They gotohimthen. ‘They say, “Here, we will give you the jobber’s 


price 15 and 5 or 15 and 2,” whatever it is, “and we will sell you direct. 
We will bypass the jobber.” 
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Mr. Cuumerts. I can understand how that works out and the prob- 
lem of an independent druggist when the chainstore can buy direct 
from the manufacturer and bypass the wholesaler. But I would like 
to hear from you, how do you think that S. 11 will improve upon the 
present law to protect the independent druggist in such a situation ? 

Mr. Frartes. As the law says, if you indulge in price discrimination 
it is against the law, isn’t it ? 

Mr. Cuumprts. Price discrimination among your own competitors 
in a given area, 

Mr. Frates. I am taking two druggists in a given area who formerly 
bought through the jobber who now buy directly from the manufac- 
turer, receive the benefits of the wholesale discounts, but the other 
fellows out here who could possibly buy in quantity directly from the 
manufacturer are refused that privilege. So they are discriminated 
against, are they not ? 

Mr. Cuumeris. I mean, that is the point you are raising now. 

Mr. Frares. Right, and S. 11 would stop them quick on that. 

Mr. Cuumpris. You believe S. 11 would cover you under that factual] 
situation ? 

Mr. Frares. I believe it would because it is out and out discrimi- 
nation. 

Mr. Cuumerts. Another point I wanted to bring out: In this ex- 
ample you gave earlier about the toothpaste, in some instances they 
give one competitor more services either in window dressing or addi- 
tional cartons to meet the competition. Is that the way you want 
to put it? 

Mr. Frates. That is the way. I was in business before the enact- 
ment of the R. P. Act and you never knew what kind of a price you 
were going to get. You had one price one day and the next price the 
next week when you went to buy. They were slipping in under the 
counter, extra goods, free goods, extra discounts for this, that, and the 
other thing. It was known. You just had to be sharp or you 
would 

Mr. Cuumeris. Doesn’t the Robinson-Patman Act already prohibit 
such practices ? 

Mr. Frates. Right. 

Mr. Cuumpris. Why would S. 11 help you in that situation if the 
law as it now stands helps to protect you from such practices? 

Mr. Frartes. Naturally, we wouldn’t have been up here testifying if 
it hadn’t been for the Supreme Court decision wherein the Supreme 
Court said good faith is a complete defense against price discrimi- 
nation. What does good faith mean? How can you write it legis- 
latively? Itisthe Supreme Court’s decision that brings us here asking 
for support of S. 11. 

Mr. Cuumpris. As you stated, you are not an attorney, and that 
might be going into a legal nicety, as we may say. 

Mr. Frates. It is my opinion. 

Mr. Cuumpris. Yes. 

T have no further questions, Mr. Chairman. 

Senator Kerauver. Mr. Bolton-Smith? 

Mr. Borton-Smirn. Thank you, Mr. Chairman. 

When they give a druggist a window display now, do they consider 
the window display as pay yment for the extra number of tubes that they 
give to him? 
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Mr. Frates. That is right. 

Mr. Botron-Smirn. That is really a sale, isn’t it ? 

Mr. Frates. It really is. Some of the windows here in this town run 
as high as $150, $175 a week. That is what the druggist demands for 
this window display. If you want it, you pay him. Either in services, 
goods, or cash. 

Mr. Borron-Sarru. If there is any complaint made about that, then 
the manufacturer or wholesaler says, “well, I have to do it to meet a 
similar practice being carried on by my competitors” ? 

(Mr. Frates nods affirmatively. ) 

Mr. Botron-Smiru. So it is that excuse which now lets them con- 
tinue the practice ? 

Mr. Frares. Right. 

Mr. Bouron-Surrn. And that would be blocked by S. 11? 

Mr. Frates. Right. 

Mr. Borron-Surrn. Is that your contention ? 

Mr. Frates. Right. My opinion. 

Mr. Bouron-Smiru. Do you happen to have with you, sir, a copy 
of the publication Effective Competition, to which you referred in 
your testimony ? 

Mr. Frates. No, I don’t. But it is obtainable from the Government 
Printing Office. I didn’t mention the names of the gentlemen who 
subscribed to that Effective Competition. Would you like to have 
their names? 

Mr. Bouron-SomrirH. Go right ahead. No objection at all. Put it 
right in. 

This was not a document that was approved by the Secretary of 
Commerce, as I understand it? It was a report to the Secretary. Is 
that right? 

Mr. Frates. Yes. Let me read it. It is a report issued by the 
Secretary of Commerce’s Business Advisory Committee. 

Mr. Bouron-Smiru. I see in your testimony that you say it carries 
the imprimatur of the United States Department of Commerce and 
it is a report aringeey to the Department of Commerce by a group 
of business leaders. I don’t quite understand those two statements. 

Mr. Frates. Well, I am going to read their names if you want them. 

Mr. Borroy- Suri. I just w ‘ant to get the record precise. 

Mr. Frates. The committee responsible for the report includes John 
L. Collyer, chairman of the board and president of the B. F. Goodrich 
Co.; Ralph J. Cordiner, president of the General Electric Co. ; Harlow 
H. Curtice, executive vice president of the General Motors Corp. ; 
Benjamin F, Fairless, chairman of the board of the United States 
Steel Corp.; Frank R. Danton, vice chairman of the board of the 
Mellon National Bank & Trust Co.; G. Keith Funston, president of the 
— York Stock Exchange ; Craw ford H. Greenew alt, president of the 
E. I. du Pont de Nemours & Co.; Eugene Holman, president of the 
Standard Oil Co. (New Jersey) ; "Charles R. Hook, chairman of the 
Armco Steel Corp.; G. M. Humphrey, chairman of the board of the 
M. A. Hanna Co.; Donald B. Lourie, president of the Quaker Oats Co. ; 
John L. McCaffrey, president of the ‘International Harvester Co.; T. S. 
Peterson, president of the Standard Oil Co. (California) ; Gwilym A. 
Price, president of the Westinghouse Electric Corp.; Edgar M. 
Queeny , chairman of the board of the Monsanto Chemical Cor p.; Clar- 
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ence B. Randall, president of the Inland Steel Co.; Thomas J. Watson, 
Jr., president of the International Business Machines Corp. (and 
others). The report they submitted to the United States Department 
of Commerce. 

Mr. Bouton-Sitru. In what capacity did they submit it / 

Mr. Frates. I imagine—I am not certain about it—— 

Mr. Botron-Smirn. Let’s not say unless you know. 

Mr. Frares. I don’t know, but I think 

Mr. Borton-Smitn. That is why I wanted a copy of the report. 

Mr. Frares. You can buy one from the Superintendent of Docu- 
ments for 15 cents. 

Mr. Botron-Soiru. I don’t get an expense account. 

Mr. Frates. You are out of luck, then. The report Effective Com- 
petition was put together by these men. 

Senator Kerauver. Mr. Frates, let me see this list. Mr. Bolton- 
Smith was asking you pone about the report that you testified 
about and you read quite a number of names. Suppose, in order to 
clarify the matter of just what the report is, we get a copy of it and 
then put the title of the report in the record at this point. This is 
put out under the auspices of the Department of Commerce, I under- 
stand ? 

Mr. Frates. That is my understanding, Mr. Chairman. 

Senator Kerauver. It can be bought from the Government Printing 
Office ? 

Mr. Frates. That is right. 

Mr. Bouron-Smirn. Mr. Frates, I thought the point was that the 
report ought to speak for itself. There are advisory committees 
which make reports to Government departments. But this is not a 
report by the Government department. 

Mr. Frarrs. No. I didn’t say it was a report by Commerce. These 
gentlemen made a report to Commerce and I understand you asked 
me, well, are you certain? Well, I certainly am certain because you 
can buy it. But when they were asked to do this, why they were asked 
to do it, I have no knowledge. 

Mr. Bouton-Sairn. I didn’t ask that. 

Senator Krrauver. Let’s look at it and see what it is. 

Anything else, Mr. Frates ? 

Mr. O’CatiaGuan. May I have one more question / 

Senator Keravuver. All right, Mr. O’Callaghan. 

Mr. O’Catiacuan. Are you acquainted with instances where com- 
panies get discriminatory price reductions, particularly in drugs, and 
then do not pass on those price reductions to the public / 

Mr. Frares. No. 

Mr. O’Catitacuan. I mean, these discriminatory price reductions 
that are obtained in the drug field are reflected in lower prices to 
customers. 

Mr. Frares. I am not aware of any discriminatory prices that a 
pharmaceutical manufacturer receives. 

Mr. O’CatLaGuan. Iam speaking about the druggist receiving them. 

Mr. Frares. When the druggist receives a discriminatory price? 

Mr. O’Catiacuan. Yes. Do they then pass on these better deals 
that they get? Do they pass them on to their customers, particularly 
in drugs, these lifesaving drugs of ours ? 
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Mr. Frares. Well, that would all depend upon the policy of the 
firm. They can keep them if they want. Nothing to prevent them 
from keeping the profit if they want, or paying it out in income taxes. 

Mr. O’CatnacHan. That is the point I am driving at. Are they 
taxing the public, you might say # 

Mr. Frares. No; they are not. The competition levels this thing 
off in the end result. I don’t know whether you are referring to some 
investigations that are going on now or not; are you 4 

Mr. O’Catiacnan. No. The thought just occurred to me a few 
moments ago. 

Mr. Frares. I will repeat that if they get an inside preferential, they 
will handle it as they see fit. 

Senator Kerauver. Sometimes they keep it, sometimes they pass 
it on. 

Mr. Frarrs. Yes. They use it to pay taxes with or the rent or put 
it in their pockets or give it to their customers. It’s optional. 

Senator Krrauver. Mr. Chumbris entered into a colloquy about a 
situation which I don’t think we have quite clear. 

I am going to ask that after you go over this, Mr. Frates, you sub- 
mit a memorandum which will follow your testimony and try to clear 
it up. 

Mr. Frates. Well then, Mr. Chairman, will he make it in writing? 
Ask the questions in writing? 

Scnator Keravver. We will have it explained to you. We will have 
it presented properly. 

Mr. Frares. Yes. 

Senator Keravver. Thank you very much, Mr. Frates. 

(Mr. Frates subsequently presented the following statement :) 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTATIVE, NATIONAL 
ASSOCIATION OF RETAIL DRUGGISTS 


During the course of my testimony before your subcommittee on Wednesday, 
April 3, 1957, there was a colloquy between Mr. Chumbris, a staff member, and 
myself with respect to the manner in which §. 11 would benefit the retail drug- 
gist, especially those not buying directly from the manufacturer but indirectly 
through a wholesaler. At the close of my testimony you suggested that if I 
desired I could file a written statement to clarify my testimony. This is such 
a statement. 

Although a large number of retail druggists buy some products directly from 
the manufacturer, the more typical distribution system is for a manufacturer 
to sell directly only to chains and other large retailers and then sell to whole- 
salers for resale to the larger number of smaller retailers. 

Whether, under such a distribution system, the Robinson-Patman Act requires 
the manufacturer to allow the smaller indirect customers (buying through the 
wholesaler) to purchase at the same price (differing costs considered) as com- 
peting chains (buying direct), depends upon whether such retailers can be held 
to be customers of the manufacturer. Under certain circumstances, both the 
Federal Trade Commission and the courts have held that such retailers are 
customers of the manufacturer. 

If the situation is such that retailers buying from wholesalers cannot be held 
to be customers of the manufacturer, the protection afforded to them by the act 
is more limited. In such cases, what can be accomplished, as I understand it, 
is to prevent the direct buying chains from getting a lower price than the whole- 
salers; but even this could not be done under the present law where the manu- 
facturer can successfully contend that he is charging the chain less than the 
wholesaler to meet in good faith the equally low price (or services) of a com- 
petitor. It seems to me that it has been clearly brought out by others at the 
hearing how such large buyers can get manufacturers on a merry-go-round of 
meeting competition, so that it becomes impossible to determine who is meeting 
whose competition. 
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S. 11 would stop this merry-go-round where the probable effect of not doing 
so would substantially lessen competition. By doing so, S. 11 would help the 
small retailer by enabling his supplying wholesaler to buy at a price at least 
as low as the chain. 


These are some of the basic thoughts I had in mind when I was being ques- 
tioned by Mr. Chumbris. I do not want to leave the impression that I thought 
S. 11 would prevent a manufacturer from selling directly to any retailer it chose. 

Senator Keravuver. Mr. Jennings, will you come around? Mr. Jack 
Jennings, assistant director, W ashington office, Cooperative League 
of the United States of America. 

Weare glad to have you here, Mr. Jennings. You have a statement, 
I see. 


STATEMENT OF JACK T. JENNINGS, ASSISTANT DIRECTOR, WASH- 


INGTON OFFICE, COOPERATIVE LEAGUE OF THE UNITED STATES 
OF AMERICA 


Mr. Jennies. Mr. Chairman, it is a short statement. I would be 
glad to read it or submit it, as you please. 

Senator Kerauver. You may read it. It isa short statement. Then 
we will ask you some questions. 

Mr. Jenntnos. Mr. Chairman and members of the committee, my 
name is Jack T. Jennings. I am assistant director of the W ashington 
office of the Cooperative League of the United States of America. "The 

Jooperative League is a national federation of consumer, supply, and 
service cooperatives. Its affiliated member organizations include in 
their membership approximately 13 million different families who 
own cooperative businesses of various kinds through which they ob- 

tain farm supplies, insurance, consumer goods, electric power, savings 
and credit, health service, housing, and other needs. 

These people are providing the solution to their own economic prob- 
lem and supplying their own economic needs without relying upon 
the Government or any other outside agencies. 

We appreciate very much the opportunity to appear before the 
Senate Judiciary Subcommittee and once again to make the Coopera- 
tive League’s position clear on price discrimination and monopoly 
practices. As you know, Mr. Chairman, we have worked closely 
throughout the years with representatives ‘of legitimate independent 
small business, farm, labor, cooperative, and consumer groups on these 
problems. 

Cooperatives, by their very nature, are opposed to any legislation 
which would strengthen the hand of monopoly and destroy a free 
economy. C operatives are our greatest bulwark against monopoly 
and exploitation of farm and c ity. consumers, because they are owned 
by the people served. Our member organizations are autonomous, 
free enterprises, and thus have a great stake in preserving a free demo- 
cratic economy. 

Our cooperatives have worked closely with small business on both 
the local and national levels. We realize that if small business is lost 
to monopoly, our cooperatives will certainly have no chance for sur- 
vival. We believe informed small-business men realize the reverse is 
also true. Co-ops are small businesses which help keep the money in 
communities to support other small businesses. 

Price discrimination has always been an indispensable weapon of 
monopoly interests. Nearly a century of experience with monopoly 
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practices demonstrates the evils of discrimination. The old Standard 
Oil Trust and many other monopolies used price discrimination to gain 
and perpetuate their power. 

S. 11 is designed to plug a loophole in the existing Robinson-Patman 
amendment to the Clayton Act. This loophole arose out of the de- 
cision of the Supreme Court in the Standard Oil of Indiana case. 
The Court held that “good faith” is a complete defense to a charge of 
price discrimination under the Robinson-Patman Act. 

The fact that the big oil companies and other large firms are spend- 
ing a fortune for the defeat of S. 11 is ample evidence that there is 
indeed a great need for the amendment. We have not seen such or- 
ganized effort since the gas-bill days against such a measure. Phony 
telegrams and phony claims against S. 11 have probably been more 
numerous. We hope the committee has recognized these for what they 
are worth. 

The fact remains that no legitimate business operator will be hurt 
by S. 11. The bill merely wipes out the good faith provision as de- 
fense of otherwise illegal price discriminations. Authors of the Rob- 
inson-Patman Act never foresaw this loophole would develop. 

The original intent of the Robinson-Patman Act was to give all 
business, lar ge and small, an equal opportunity in the competitive race 
for survival. It was written at a time when small firms were being 
driven out of business. Buyers for large firms were obtaining price 
concessions which enabled them to sell at prices the smaller firms 
could not meet, regardless of their efficiencies. Favoritism on the 
purchasing level was replacing efficiency in the market place. 

Congress was sympathetic to the small-business man. In passing 
the Robinson-Patman Act, it wisely decided that a seller must not 
discriminate in price where such discriminations are not justified by 
differences in his costs of servicing different customers, or where the 
effect of such unjustified discriminations may substantially lessen 
competition or tend to create a monopoly. 

S. 11, it seems to us, spells out this principle more closely. 

We are hopeful that Congress will pass this bill. We have wit- 
nessed too many cases where big chains can destroy smaller competing 
businesses by selling at low prices in an area. After destroying the 
competition, the firm can move on to another community to repeat its 
action. When the competition is dead, then the firm raises prices as 
high as the traffic will bear. 

Under the present interpretation of the act, the Government is 
stopped from issuing a cease-and-desist order against a firm charged 
with price discrimination if this firm can show it discriminated in 
good Pr Thus, the firm is free to continue the practice regardless 
of its effects on compet ition and monopoly. 

“Good faith” is a wonderful term, but it has lost its original mean- 
ing. It used to be synonymous with “good will” and “fair play.” 
It now has just become a legal device to cover up monopolistic prac- 
tices. 

If this legal dodge of good faith opens the floodgates to price dis- 
crimination, co-ops will be one of the prime targets by firms inter- 
ested in strengthening their own economic power. 

The good faith inter pretation seems to be easily met, and big firms 
are practically given a hunting license to go out and pick off their 
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smaller competitors. Certainly, the original objectives of the Robin- 
son-Patman Act are violated by such practices. 

We feel that S. 11 will strengthen the law. We sincerely hope that 
any action Congress takes will serve to strengthen, rather than weaken, 
the antitrust provisions. We are hopeful, too, that sympathetic 
agencies will administer these laws 

Senator Krrauver Mr Jennings, you testified last June or July 
before this same committee in support of a similar bill, didn’t you? 

Mr. Jenninos. Yes, on S, 11 last year. 

Senator Kerauver. That testimony is at page 120 of the record of 
last. year. 

We have heard it said, frequently, Mr. Jennings, that the passage 
of this law would bring about rigidity of prices and the consumer 
would suffer. Do you represent the consumers, too? 

Mr. Jenninos. Yes. 

Senator Kerauver. You represent 13 million families? 

Mr. Jenninos. Yes. 

Senator Kerauver. Then, what is your feeling about the effect of 
this bill on the consumers ? 

Mr. JenninGs. We feel the consumer is never benefited over the long 
pull by price discrimination. There may be immediate instances 
where price discriminations will give consumers a short-time benefit, 
but over the long pull what happens is that a firm giving price conces- 
sions tends to do it because it wants to create a monopoly situation 
which eventually taxes the people more than competition itself would 
have brought about. 

Senator Krerauver. In other words, while the competition is being 
wiped out or in the process of being wiped out, it may be a temporary 
benefit to the consumer, but once the object of the discrimination, to 
eliminate competition, is accomplished, then the prices go back up 
and the consumers suffer more. Is that your idea? 

Mr. Jennines. Prices usually level out higher than they would 
have with strong competition. 

Senator Kerauver. This m: utter has been fully considered by your 
board representing all these 13 million families? 

Mr. Jenninoas. Yes sir; ever since the Supreme Court decision in 
1951 we have had resolutions in our biannual congresses which have 
won unanimous support for strengthening the Robinson-Patman Act 

rather than weakening it. 

We feel that this certainly would strengthen the act 

Senator Kerauver. What is this biannual meeting you talk about ? 

Mr. JENNINGS. Our annual meetings are not held annually. They 
are held once every 2 years, at which time the delegates, all member 
cooperatives, meet to decide policy for the next 2 years. 

We had our latest meeting last October and passed a very strong 
resolution on strengthening ‘the Robinson-Patman Act. We did not 
mention S. 11 particularly because numbers change. We did men- 
tion strengthening rather than weakening of the act. 

Senator Knrauver. Does this represent the viewpoint of the in- 
dividual cooperatives all over the United States? 

Mr. Jenninos. That is right. 

Senator Kerauver. Is there large attendance at these meetings ? 

Mr. Jenninos. Normally. 

Senator Krerauver. Mr. Dixon, do you have any questions? 
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Mr. Drxon. I think I would be interested in asking Mr. Jennings 
how many years he has been in cooperative work. 

Mr. Jennines. Well, I have been with the cooperatives in one form 
or another since 1937, which is 20 years. 

Mr. Dixon. So when you speak generally about this strong position 
of cooperatives with respect to strengthening of price discrimination 
laws, it is with that full background of experience ? 

Mr. Jenninos. That is right. 

Mr. Drxon. That is all. 

Senator Kerauver. Mr. Chumbris, any questions ? 

Mr. Cuumpris. I have no questions. 

Senator Kerauver. Mr. Bolton-Smith ? 

Mr. Bouron-SmirH. Yes, Mr. Chairman. 

I appreciate your statement. You know about how many families 
there are in the United States with which you could compare your 
figure of 13 million ? 

Mr. Jenninos. There are in excess of 40 million families. 

Mr. Bouron-Sairu. That would be about what percent of the mem- 
bers of your cooperative / 

Mr. Jenninos. It is roughly 25 percent. 

Mr. Boutron-Smiru. How did you go about estimating or figuring 
out the number of 13 million different families who are members of 
your co-ops ¢ 

Mr. Jenninos. That is difficult because there is no formula. It is 
a matter of judgment. 

Mr. Bouron-Smrru. Is there any duplication between family mem- 
bers of a co-op obtaining farm supplies and another co-op writing 
insurance for them ? 

Mr. Jenninos. Yes. That is wherein lies the problem. 

Mr. Botron-Smiru. You have attempted to eliminate that dupli- 
cation ? 

Mr. Jenninos. That is true. 

Mr. Bouron-Smiru. What would be the total figure, if you added 
up the families of members of all the member co-ops? 

Mr. JENNINGS. Oh, it runs—— 

Mr. Bouron-Smira. Without eliminating the duplication. 

Senator Kerauver. That is, families receiving some service from 
cooperatives without eliminating duplication. 

Mr. Bouron-Smiru. That is right. 

Mr. JENNINGS. You mean the number of different members—the 
number of cooperatives’ members regardless of duplication, which 
would probably run 40 to 50 million. 

Mr. Bouron-Smirn. An amount equal to the total number in the 
United States but 

Mr. Jennines. That is true. 

Mr. Bouron-Smiru. But you only claim that one-quarter of the 
families in the United States actually participate in co-op activity. 

Mr. Jenninos. That is right, because some of them are members 
of five different co-ops. 

Mr. Bouron-Smiru. You refer to the defense of good faith, but 
that is a short name for meeting a lower price of a competitor in good 
faith, isn’t it, so that defense is more precise than just the two words 
“good faith” ? 
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Mr. Jenninos. We call that good-faith defense ; yes. 

Mr. Borron-Smitu. I just wondered why you call it that, because 
that would seem to give it a very favorable name, and yet you are 
against it. 

Mr. Jenntnes. Well 

Mr. Borron-Smiru. Good faith in America is highly regarded. 

Mr. Jenntnes. That is the reason we inserted the paragraph on 
what good faith has come to mean so far as competition goes. If 
you will read 

Mr. Bouiron-Smiru. The point I am Oe at is that a company 
could not defend by just saying, well, I didn’t know it was wrong, 
could he? 

Mr. Jenninas. No. I don’t think so. I don’t think ignorance of 
the law is any defense. 

Mr. Bouron-Smirn. And yet, that is what good faith by itself 
would ordinarily mean, wouldn’t it ? 

Mr. Jenntnes. It might to you, yes. To me it might mean some- 
— altogether different. That is the reason we put in the para- 

graph on page 3 which says that good faith does not mean the same 
thing to everybody. It has lost ‘its meaning of good will, and so 
forth. 

Mr. Boutron-Smirn. I mention that because here the testimony has 
not emphasized the phrase “good faith” but has emphasized the 
meeting of a lower price of a competitor. 

Mr. Jenntnos. In good faith. 

Mr. Bouron-Smiru. There has not been much said about what good 
faith meant. Can you add anything to your statement on that sub- 
ject ? 

Mr. Jennines. Well, if I understand your question, what does good 
faith mean to me? 

Mr. Bouron-Smirn. Yes. 

Mr. JenninGs. Good faith to me means in its practice. It means 
that if I am a supplier and I choose to pick out a certain dealer to 
give price concessions to, that I can do it and then worry about my 
defense later if I am char ged with violating the law, and as one resort 
I can say, well, I heard that my competitor down the street was going 
to give this man a price concession and I did it in good faith. That 
is all I have to say and who can prove I am wrong? 

Mr. Bortron-Smirnu. You would have to prove even now, wouldn't 
you, that that offer did take place ? 

Mr. Jenntnes. Not under a good-faith defense. 

Mr. Borton-Smiru. You wouldn’t? 

Mr. Jenntnos. I don’t think so. I may be wrong but I don’t think 
that is the situation. 

Mr. Bouron-Smiru. Under the testimony that we have heard, the 
emphasis has been upon proving that there was an actual offer. Is it 
your thought that if you just believe that there had been an offer, 
even though you were in error, that would be a sufficient defense now ? 

Mr. Jenninas. I honestly believe that if any supplier wanted to 
violate the law, and not be brought under the antitrust laws into the 
good-faith defense, that all he has to do is to write some supplier, 
maybe somebody whom he has never done business with, and never 
hopes to do business with, and say, write me a letter saying you 
offered so-and-so a price concession, to get me out of trouble. That is 
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all he has to have, or he can use the telephone. Somebody can tell 
him so over the telephone. 
Mr. Borron-Sniru. If the prosecuting agency were to develop the 


facts just as you have stated, would’nt it puncture the defense? i} 
Mr. Jennrnos. I believe it might, but I don’t believe that 9 times i 
out of 10 it would. ' 


Mr. Borron-Sairu. I have a couple of other questions. 

Senator Kerrauver. In that connection, I think it is pertinent to 
point out that under the Balian Ice Cream case, the seller making 
discriminations could show that he was meeting general competition 
in the territory, and that was held to be sufficient. . 

You know about that, don’t you? | 

Mr. Jennines. No, I don’t. Sorry. . 

Senator Krrauver. Go ahead, Mr. Bolton-Smith. | 

. 
! 


Mr. Bovrron-Smirn. It would be helpful, I think, if you have any 
specific evidence that the big oil companies are spending a fortune on 
this campaign against the bill, or are you relying merely on second- . 
hand word of mouth ? . 

Mr. Jenninas. No. I must tell you that I was . 

Mr. Bouron-Smiru. Word-of-mouth indications. 

Mr. Jenninos. I was here the first day of the hearings. I saw the 
hearing room loaded. 

Mr. Borron-Smirn. The caucus room. 

Mr. Jennines. Loaded with oil company people. I saw them talk- 
ing. I know they stayed in town in hotels. I know that meetings 
were held in Chicago and other places, expenses for which were paid 
by the oil companies, and testimony during the afternoon indicated 
that they were not willing to spare any horses to see that S. 11 was 
defeated. 

I don’t know what other evidence you need. 

Mr. Botron-SmirH. Do you have any specific evidence of phony . 
telegrams in the sense of telegrams signed is persons other than the . 
actual sender ? 

Mr. Jennies. I think the record will also show that the oil com- 
panies had provided their dealers in some cases with sample telegrams | 
to be sent in. 

Now, at the same time, I should tell you that I checked one Congress- 
man’s telegrams one day and found 27 that had just come in and 
almost identical language in each one of them, which indicates to me 
that this was not a voluntary proposition at all. 

Mr. Borron-SmiruH. That is all, Mr. Chairman. 

Senator Kerauver. Mr. O’Callaghan? 

Mr. O’CattaGHan. Are the cooperatives in a thriving position now, ) 
or what are their prospects for the future ? 

Mr. Jenninos. It is hard to look at the future without revealing 
a little bit of the past. In some areas, cooperatives are merely hold- 
) ing their own in the ballooning of the national economy. In other 





i 
| 


areas they are not holding their own but they are still considered thriv- | 
: ing businesses. And in still other areas, the change to meet economic | 
; conditions is difficult for them because they are democratic societies 
: and there is a tendency in democratic societies to hold on to what 
’ you have until the last dog is dead and then move into something 
r else if you have the money. In some areas it is difficult for co-ops to 

l 
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keep pace because of the democratic processes which we want to retain 
to their fullest. 

And we have no criticism of the democratic action at all, but it is 
one of the things we have to do in educational processes to keep 
people looking ahead, acting for the future, and so forth, even to keep 
a foothold in the entire economy. 

Mr. O’CatiLaGuan. Do you have any opinion or condition as to what 
the future of the co-ops would be without 8. 11? 

Mr. Jenninos. Well, I hate to think what might happen to us if 
we never had S. 11 as a threat to the price discriminators. It just 
happens that since the Supreme Court decision we have had legisla- 
tion which could be passed at any moment, practically, over the heads 
of the fellows who are trying their utmost to get all price discrimina- 
tion regulations off the books. And as long as we have had this 
threat above their heads, they are not anxious to do any terrific price 
discrimination that might backfire. But if this bill is not passed, 1 
hate to see what is going to happen when these floodgates open. It is 
not only going to ‘be the small-business man, it is going to be the 
co-ops and other small organizations, whether they are p: artnerships, 
small corporations, or some of the larger co-ops, which are going to 
take a beating. 

Mr. O’CatiaGcuan. Is this an educated guess, or do you have tan- 
gible evidence that if S. 11 was not enacted, the co-ops would be open 
to a heavy assault of price discrimination ? 

Mr. Jennrines. Well, the guess comes from a number of sources, 1 
think primarily since 1952, “when I became personally interested in 
this kind of legislation, have I noticed articles in the press, the com- 
petition that we have on our own fronts, the kind of talk th: at I hear 
m various meetings, and whatnot, that give me the impression that 
the dam is going to ) break if S. 11 is defeated. 

Mr. O’CatiacHAN. Thank you very much, Mr. Chairman. 

Senator Kerauver. Anything else? 

Mr. Dixon. That is all, sir. 

Senator Krravuver. Let me thank Mr. Jennings for his statement 
and for his interest in these problems, and his grasp of them. 

Mr. Jenninos. Thank you. 

Senator Krerauver. We will stand in recess until 10 o’clock in the 
morning in the caucus room. 

(Whereupon, at 4:15 p. m., the committee adjourned to reconvene 
at 10 a. m., Thursday, April 4, 1957. ) 
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THURSDAY, APRIL 4, 1957 


Unitrep Srates SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MonopoLy 
OF THE COMMITTEE ON 'THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in the 
caucus room, Senate Office Building, Senator Estes Kefauver 
presiding. 

Present: Senator Kefauver (presiding). 

Also present: Paul Rand Dixon, cocounsel and staff director; Dr. 
John M. Blair, chief economist; Philip Layton, attorney; Peter N. 
Chumbris, counsel for the minority; Carlile Bolton-Smith, counsel 
to Senator W iley ; Thomas Collins, of the Committee on the Judiciary ; 
Langdon C. West, administrative ‘assistant to Senator Hennings; and 
Jerry A. O’Callaghan, legislative assistant to Senator O’Mahoney. 

Senator Kerauver. The committee will be in order. 

We are reaching the end of the present hearings on S. 11 and 
$.1211. I believe when we get through tomorrow we will have heard 
all of the witnesses who have asked to be heard, both proponents 
and opponents of S. 11. When we recess, we will keep the record open 
for 1 week for anyone to submit statements who desires to do so. 

There are some 19 cosponsors of S. 11, and some of them wish to 
submit statements. Some of them may wish to appear tomorrow. 
They will be recognized as soon as they come in. 

During the course of the hearings, some emphasis has been placed 
by opponents of the bill on the argument that S. 11 might bring about 
price rigidity. I certainly share the view of the exponents of this 
view, in the belief that rigidity of prices is not a desir able thing from 
an economic point of view. The question is whether S. 11 will tend 
to bring about price rigidity. 

The issue has not been analy zed, and I have asked our chief econo- 
mist, Dr. John Blair, to do some research on this subject and prepare 
an analysis of the question as to whether this kind of legislation might 
bring shed price rigidity. Dr. Blair will be in position to present 
his views and his memorandum tomorrow. He is an authority on 
the subject of price rigidity, on which he has written several books 
and articles. His analysis will certainly be helpful. 

So, Mr. Dixon, I hope you will see that, if possible, Dr. Blair will 
appear tomorrow. 

Mr. Drxon. I understand he will, Senator. 

Senator Krerauver. Unfortunately, Senator O’Mahoney and Sena- 
tor Dirksen cannot be with us this morning; and Senator Wiley has 
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gone to Wisconsin for a few days. But they have asked that we pro- 
ceed, and they will take the statements of the witnesses and read them. 

Our first witness this morning is Mr. W. W. Marsh. 

Mr. March, will you come around ? 

Mr. Marsh, we are glad to have you with us this morning. How 
long have you been the executive secretary and general manager of 
the National Tire Dealers and Retreaders ‘Assoc iation? 

Mr. Marsu. I will be secretary 8 years this September. 

Senator Kerauver. Mr. Marsh testified before this committee last 
June or July. He made a statement on behalf of his association at 
pages 132 and 708 of the record of the hearings of last year. 

Mr. Marsh, do you want to tell us something about the membership 
of the National Tire Dealers and Retreaders Association, and then 
proceed with your statement ? 


STATEMENT OF WINSTON W. MARSH, EXECUTIVE SECRETARY 
AND GENERAL MANAGER, NATIONAL TIRE DEALERS & RE- 
TREADERS ASSOCIATION 


Mr. Marsu. Senator, my name is Winston W. Marsh. I am the 
executive secretary and general manager of the N vational Tire Dealers 
and Retreaders Association. Our membership is composed of tire 
dealers and retreaders in all 48 States, who own their own business 
and are all basically small-business men. 

These members are not connected in any way with tire manufac- 
turers, chainstores, or other factory-type outlets for tires. The asso- 
ciation is a nonprofit organiz: ition, and is the only trade association 
which represents the independent tire dealers and retreaders in the 
country. 

These small, independent businessmen are engaged primarily in 
furnishing ret tail services incident to the sale of new and retreaded 
tires. 

The National Tire Dealers and Retreaders Association strongly 
supports the passage of S. 11. 

Senator Krerauver. Mr. Marsh, I understand you have about 20,000 
members. 

Mr. Marsu. Correction, Senator. We have about 3,000 members, 
in every 1 of the 48 States; and we also have an associate-type of 
membership which includes some producers of equipment, and that 
includes approximately 100. 

Senator Kerauver. All right, sir, you may proceed. 

Mr. Marsu. In supporting S. 11, we take this position because S. 11 
will strengthen the antiprice discrimination features of the Robinson- 
Patman Act. This act has been weakened by the Supreme Court’s 
decision in the Standard Oil Co. v. Federal Trade Commission case. 
We believe this decision runs counter to the intent of Congress. 
Moreover, we believe this decision is based on faulty economic analy- 
sis. I will elaborate these points later on. 

The effect of the Court’s decision is to open the door to widespread 
price discrimination, on the final defense that such discrimination is 
done in good faith to meet competition. This door needs closing; 
and S. 11, we believe, will close it. 

The importance of this legislation to the independent tire dealers 
and retreaders can best be brought out by a brief review of the tire 
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industry and its marketing system. During the last several decades, 
there has been a steady concentration of power in the hands of fewer 
and fewer tire manufacturers. 

In 1926, there were 104 manufacturers of tires. Now there are a 
handful, with 5 5 of them producing some 90 percent of the total. The 
industry is a classic example of oligopoly: A few big sellers, with 
concentration of economic power, which means control over sellin 
price. ‘These big firms have large productive capacity and, therefore, 
substantial overhead costs. Volume production is necess¢ ary if this 
large overhead is to be shaved down. 

The larger producers fight hard to get volume sales. In the process, 
discriminatory pricing practices have burgeoned over the years. 
Large buyers have been able to play off one producer against another 
to get special price advantages. Such discriminatory price policies, 
in turn, have fostered monopoly power on the side of mass distributors. 

The decline of the independent tire dealer over the last three decades 
stems from (1) the concentration of tire production in a few firms, 
and (2) the growth of mass distributors. Price discrimination con- 
tributed to both these features in the tire industry—at the expense of 
the independent tire dealer. 

Uneven price variations themselves reflect the presence of monopoly 
ower. Often the concessions are initiated by the producer to favored 
Sanyo in an effort to push out a rival and increase sales volume, Or 
often the concessions are wrung out of the producer by a mass buyer 
with monopoly power on its side. 

The intense competition, or better, the market rivalry, in this in- 
dustry makes it a natural for unfair pricing practices from the supply 
side. The fact that buyers range from small-business men as tire 
dealers, on to large mass distributors further sets the stage for dis- 
criminatory policies. This industry is a classic case of bilateral 
oligopoly—concentrated market power and intense rivalry on both 
sides of the market—with the small buyer, the independent tire dealer, 
subject to the discriminatory practices that go with this oligopolistic 
competition. 

The independent dealer can be and is discriminated against; he has 
no economic power to prevent it, or to demand it in his favor. 

The point to this brief description of the industry and its market 
structure is this: The industry has a record, a record of widespread 
price variations. In considerable measure, up to a point, price differ- 
entials are legally allowable and make sense from an economic point 
of view. We have no quarrel with such differentials justified on the 
basis of cost saving. 

But the small-business man, the independent tire dealer, has no 
economic defense against unwarranted price discrimination in an in- 
dustry of this type. To survive he needs legal defense. This the 
Robinson-Patman Act has provided in considerable measure. Its 
strengthening is essential in the face of the Supreme Court decision 
which tore down part of these defenses. 

S. 11 isa limited measure designed to handle a limited range of dis- 
criminatory situations. The tire industry provides many examples 
of situations in which the supplier offers price concessions to favored 
buyers in good faith to meet competition, Often such concessions 
injure the competitors of the favored buyer. 
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I would like to review a number of type situations in which dis- 
criminatory pricing practices lessen competition, promote the growth 
of monopoly power, and injure the competitive tire dealer. 

As the first case: In one eastern seaboard city, a large-scale pas- 
senger tire distributor handles the brands of all the Big Four com- 
panies. None of these companies wants to lose its share of this big 
account; in fact, they all want more of his business. 

In an effort to get more at the expense of its rivals, one supplier 
offered its tires at a special price. To meet this competition and to 
hold their shares of the business, the other suppliers cut their prices, 
in “good faith.” This big distributor now buys his tires at prices 
below those of the other tire dealers in that city. No supplier could 
sell this account now at its regular dealer prices. 

The nature of the business in effect traps each supplier and dis- 
criminates against the regular dealer. Under the Supreme Court 
ruling this is lawful discrimination because price cuts were made in 
good faith to meet competition; and in at least one pending case, 
“good faith” is construed to be a conclusive defense, even though 
the lowered price which set in motion the matching price is itself 
unlawful. This kind of competition, characteristic of an oligopolistic 
industry, ends up by lessening competition to the injury of the regular 
dealers. 

2. A second type of case is to be found in the pricing practices 
common in the tread rubber business. Rivalry among suppliers here 
is intense. To get into a given market a rubber company frequently 
offers a promising retreader a special price on tread rubber, perhaps 
2 or 3 cents per pound below the going price of other suppliers. 

If it is to hold this account, the regular supplier must meet the 
lower price. This it usually does without giving an equally low price 
to its other dealers. A showing of good faith in meeting a low price 
of a competitor is now a sufficient defense for such discriminatory 
pricing. 

3. The off-the-road tire business offers another type situation in 
which intense rivalry results in discriminatory pricing practices. 
Take, for example, the St. Lawrence Seaway project. Several of 
the big tire companies were competing for the off-the-road tire busi- 
ness through their regular dealer organizations. 

Another supplier came into the area by setting up a dealer with 
special facilities and equipment to handle this business. The deal 
included a special price to drive out the rival’ suppliers. 

The other companies followed suit. One went in for direct selling 
to the construction companies; the others set up one of their large 
dealers to handle the business at the special low price of the first 
supplier. Their other dealers were not given the price advantage. 

As a consequence of this kind of price competition, the regular 
dealers were driven out of this off-the-road business. Here again, 
the companies in the business to begin with can claim they were 
meeting the lower price of the newcomer in good faith. 

Senator Kerauver. Mr. Marsh, while you are on No. 3 there, this 
off-the-road tire business, that means this big earth-moving ma- 
chinery ¢ 

Mr. Marsu. Construction equipment, Le Tourneau and Euclid. 

Senator Kerauver. And tractors? 
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Mr. Marsu. Those tires will run several thousands of dollars in 
initial cost, and the retreading on them will run $1,500, $1,600 a tire 
in many cases, so it is a very desirable business. And this industry 
of ours seems to have gone in for large tonnage sales of the greater 
the weight, the greater the desirability, and so, as a result, this has 
become a very hotbed of competition. 

Senator Kerauver. All right, sir. Will you proceed ? 

Mr. Marsu. 4. The practice of “spot raiding” is common in the 
tire business, and offers another example of discriminatory price 
policies. A tire company with 1 or 2 retail outlets in a given market 
will sell these tires at a special price in the hope of expanding its share 
in the market. To head off this spot raiding, the other companies 
will meet this lower price. ‘They give those dealers nearest to the cut- 
rate outlets the same low price. ‘Their other dealers pay the regular 
price. Injurious price discrimination results. 

Again, the good-faith defense can be invoked against any effort to 
stop this kind of competition. 

The discriminatory practices illustrated in these four type situa- 
tions are common in the tire business. §S. 11 is aimed at this type of 
injurious discrimination. 

In bringing action against the Standard Oil Co. in the so-called 
Detroit case, the Federal Trade Commission argued that meeting com- 
petition in good faith should not constitute a defense in the face of 
a showing that the effect of price discrimination was to lessen com- 
petition. 

Here the Commission was construing section 2 (b) in terms of its 
legislative history. That history gives ample evidence that Congress 
did not intend that the good-faith clause should constitute an absolute 
defense to a charge of price discrimination. 

The chairman of the House managers at the conference on the bill, 
Mr. Utterback, had this to say about the good faith proviso: 

It is to be noted, however, that this does not set up the meeting of competition 
as an absolute bar to a charge of discrimination under the bill. * * * This pro- 
vision is entirely procedural. * * * If this proviso were construed to permit the 
showing of a competing offer as an absolute bar to liability for discrimination, 
then it would nullify the act entirely at the very inception of its enforce- 
ment, * * * 

The Supreme Court decision seems to have achieved this nullifica- 
tion. The decision of the Court was to the effect that the Commis- 
sion’s position involved a weakening or virtual destruction of “price 
competition.” 

In effect, the decision seems to say that the elimination of selective, 
(liscriminatory price cuts would tend to eliminate “price competition.” 
This is strange doctrine of dubious economic validity The decision 
seems to say that “price discrimination” and price competition are 
synonymous. No well-trained economist would be guilty of this con- 
fusion of terms or the reality behind them. 

To be sure, discriminatory price reductions characteristic of intense 
oligopolistic competitive behavior constitute a form of price compe- 
tition. But the elimination of those forms of discriminatory pricing 
that lessen competition cannot be said to weaken price competition. 

In fact, selective price reductions are a weak form of price compe- 
tition. Price competition would be far more vigorous if it were not 
selective and discriminatory. The Court’s solicitude for the mainte- 
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nance of price competition is simply misplaced. Had it sustained the 
Commission, suppliers would face the need to compete pricewise across 
the market—not just here and there, selectively. 

But the Court rejected marketwide price reduction as a requirement 
for the seller. It held: 


There is nothing to show a congressional purpose * * * to compel the seller 
to choose only between ruinously cutting its prices to all its customers to match 
the price offerings to one, or refusing to meet the competition and then ruin- 
ously raising its prices to its remaining customers to cover increased unit costs. 

These choices posed by the Court seem somewhat farfetched. A 
marketwide reduction need not be “ruinous” and ordinarily would 
not less dictated by a substantial cost reduction effected by the initial 
pricecutter. 

But in this case, ruin could be averted by cost reduction efforts on 
the part of the other. This is the normal, traditional way that com- 
petition brings business progress. The legal sanction to selective, 
discriminatory price reductions retards the competitive process. 

The Court asserted the sanctity of “self-defense” in sustaining the 
discriminatory price policy of Standard Oil. This association cer- 
tainly does not want to deny a supplier the right to meet competition 
as a matter of self-defense. But the supplier has a choice of means: 
Selective or marketwide price changes. If the selective means injury 
to others it must be curbed. No man, indefending himself against 
an assailant in a crowded place, is justified in maiming the crowd to 
get his assailant. 

The opponents of S. 11 argue along the lines of the Court’s decision. 
Invariably they argue that S. 11 would weaken or eliminate price 
competition. Again, this is specious reasoning. 

A recent letter sent out by a tire manufacturer to its dealers said 
the enactment of S. 11 would “eliminate the present right of a seller 
to meet in good faith the lower price of a competitor.” 

This, of course, is nonsense. 

Senator Kerauver. While we are on that point, do you have, so 
we can be examining it, the material on the campaign of the big tire 
dealers against this bill? 

Mr. Marsn. I have already submitted that information to the com- 
mittee. I believe they are on record. 

Senator Kerauver. Is it generally based upon the so-called master 
brief of the big rubber companies ? 

Mr. Marsu. Practically all of the letters were identical, the phras- 
ing, the terminology, the phrases that are used are all almost alike. 

Senator Kerauver. We will get to them after awhile. 

Mr. Marsn. Any seller could meet the lower price of a competitor 
under S. 11, but he would be required to do so in a truly nondiscrim- 
inatory, that is, in a truly competitive manner. 

This we believe has been the abiding purpose underlying the anti- 
discriminatory price provisions of the Clayton and Robinson-Patman 
Acts. S. 11 affirms this purpose against the ruling of the Court and 
the special pleading of the oligopolists who trade on, and presumably 
benefit by, discriminatory practices. 

The opposition to this measure attempts to obscure and exaggerate 
its purpose. It would not eliminate price competition. It would 
not forbid a seller to meet the lower price of a competitor. In fact, 
S. 11 does not rule out selective or discriminatory price competition 
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per se to meet in good faith a lower competitive price. It only rules 
out those discriminatory price reductions that, on showing, have the 
effect of lessening competition and promoting monopoly. 

In short, over a limited range of market behavior, it seeks to elim- 
inate the kind of competitive practices that, in the end, threaten to 
eliminate competition itself. 

The confused and exaggerated nature of the opponents’ argument 
is well brought out by the testimony of the Rubber Manufacturers 
Association before this committee. I would like to quote part of it: 

It is the experience of this industry that one company may develop a new or 
better product and for a relatively short period enjoy a strong customer demand. 
Within a short time competitive manufacturers develop a product of similar 
quality and thereafter each producer fights for the market with price as his 
keenest weapon. Most of the industry’s products are made of like materials by 
similar processes and manufacturing methods. Under these conditions, price 
becomes of primary importance to the customer. * * * 

Therefore— 
flexibility in price competition is vital to the rubber manufacturer. * * * §, 11 
would make for rigidity, not flexibility. 

This conclusion is simply a non sequitur. The Rubber Manufac- 
turers Association and many other opponents of S. 11 make so much of 
this point about price rigidity that it needs examination. 

Looking at it from the standpoint of the economics of competitive 
price, the argument runs the other way. Economists mean by price 
flexibility the sensitivity of prices in a market to supply and demand 
conditions. S. 11 would require marketwide price adjustments to 
meet competition. 

This is price flexibility. 

On the other hand, without 8. 11, a manufacturer can lower price 
selectivity ; he can practice price discrimination. ‘This means that he 
holds prices rigid to most of his customers and lowers prices to a 
favored few. ‘This is limited, selective flexibility in a framework of 
rigid prices. 

‘In short, the opponents of the bill confuse flexibility with diserimi- 
natory price differentials in a given market. Actually, S. 11 would 
encourage price flexibility, as this term is used in price analysis. The 
Rubber Manufacturers Association and other opponents of S. 11 are 
taking the wrong side of this argument. 

What the opponents of S. 11 really mean by flexibility is something 
else. They want discretion to manipulate their prices in a given mar- 
ket ; they want the power to treat their customers differently from the 
price angle. Flexibility to them means the ability to discriminate 
among their customers. 

But this kind of flexibility, as I said above, tends to promote price 
rigidity. 

In its statement, the Rubber Manufacturers Association cites a 
hypothetical example. A rubber manufacturer named Smith has five 
customers in a particular market. Jones, a competitor, attempts to 
lure away Smith’s best customer with a lower, lawful price. Under 
S. = Smith would face these choices: 

He could meet the lower price selectively and risk damages for 
his discriminatory practice. 

2. He could lower his price to all five customers and possibly face 
ruin thereby. 
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3. He could simply let his competitor take his best customer. 

The Rubber Manufacturers Association assumes as a practical mat- 
ter that Smith would let his customer go if S. 11 were passed into law. 
Smith would not risk prosecution for price discrimination, nor ruin 
by reducing his prices to all five customers. 

This is not a convine ingexample. The RMA said, as quoted above, 
that most of the industry’ s products are made of like materials by 
similar processes and manufacturing methods, Direct production 
costs per unit must therefore be fairly uniform, unless Jones’ lower 
price reflects some new cost-saving method, or a new product which is 
a substitute for Smith’s product. 

Let us first accept the RMA assumption of like materials, processes, 
and, therefore, direct costs. If meeting Jones’ lower price would ruin 
Smith, then by the same token Jones must be indulging in self-de- 
struction. This is simply improbi able. 

On the other hand, if Jones’ lower price reflects a new and more 
efficient production method or a substitute product, Smith faces ruin 
whether he meets the lower price or not. To avoid ruin, he must adopt 
the more efficient process or produce the new product. 

S. 11 has no bearing on this, except perhaps to speed Smith on the 
way toward modernization of methods or products. ‘This is what 
flexible price competition achieves. Price discrimination can slow up 
this process. 

The opponents of S. 11 follow along with the dubious economic 
thinking behind this decision and invent exaggerated examples to 
support their position. Their arguments simply boil down to this: 
They want to hold on to the power to pr actice price discrimination. 

In conclusion, the Supreme Court decision seems to accept the facts 
of discriminatory price practices as evidence of what it calls price 
competition. In doing so, the decision actually limits price competi- 
tion and encourages price rigidity. 

We sincerely appreciate this opportunity to bring to the attention of 
the committee these problems of the independent tire dealers. 

Senator Keravuver. Mr. Marsh, I want to say that this is one of the 
best statements we have had before this committee. I congratulate 
you upon the clarity of your statement and the fact that you have 
explained conditions as they exist. You have met head on the basic 
issues that have been brought out here and dealt directly with the 
fundamental objections which have been made by the opponents of 
this bill. 

There are a few questions I should like to ask you. 

You say there are 5 big rubber companies in the United States 
producing some 90 percent of the total. That is Goodyear, Good- 
rich 

Mr. Marsu. Goodyear, Goodrich, Firestone, U. S. Rubber Co., and 
General Tire & Rubber Co. 

Senator Kerauver. And General Tire & Rubber Co. 

Mr. Marsu. The Big Four, according to the last economic study I 
have had the privilege of examining control 82 percent of all the assets 
in this industry. 

Senator Krravver. This is an industry where these Big Four and 
Big Five, particularly during the last few years, have made very 
substantial profits? 
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Mr. Marsu. Yes. ‘The profits—two of the companies now have sales 
over $1 billion, and the profits have ranged in the area of 4.5 to 5.5 
percent net after taxes. 

Senator Kerauver. Which two are those ? 

Mr. Maxrsn. Firestone ‘Tire & Rubber Co. and the Goodyear Tire & 
Rubber Co, have both passed the 1 billion mark, 

Senator Krravuver. You told us about the hectic situation, pricewise, 
the tire dealers are confronted with—no order in pricing—one tire 
dealer having one price, another tire dealer another price, always some 
unusual situation, all of which has been making it very difficult for the 
independent dealer; is that right ? 

Mr. Marsu. That is true, very much so. 

Senator Krrauver. I have noticed, and I am sure everybody here 
has, that when you go to buy a tire, you see the list price, but I never 
have paid the list price. There is always some special gimmick or 
special offer made, or special arrangement, by the big tire ‘dealers. Is 
that right ¢ 

Mr. Marsu. Senator, I doubt seriously if anybody ever sold a tire 
at list price in their life. I just don’t think that is possible. 

Senator Kerauver. That has been my experience. You see the list 
price, and there is always some special deal. Goodyear offer you one, 

Goodrich offers you one, and the cther people do too. 

Why has that come about, Mr. Marsh? 

Mr. Marsu. The only function I have found for the list price is, 
one official of a rubber company asked me, if I were to repent the 
pricing practices of the tire industry, what would I do? I said I 
would consider a markup over a basic cost price. He said, “You would 
abandon the list price?” I said, “Yes.” I said, “I would price it ac- 
cording to my ability to sell, and how well I could compete in the mar- 
ket.” 

He said, “But you can’t do that, because if you do away with the list 
price, you have nothing from which you can figure a discount.” 

So ‘they do have some func ‘tion, and that seems to be it. It is really 
au matter of discounting. 

Senator Krrauver. You mean the list price is something from 
which to figure a discount to try to make the customer happy, is that 
it ¢ 

Mr. Marsu. That is right. We just negotiate from that point. 

Senator Kerauver. To make the customer feel as though he is get~ 
ting a bargain ¢ 

Mr. Marsu. Yes. 

Senator Krrauver. They all expect to do it; is that correct ? 

Mr. Marsu. That seems to be pretty much the story. 

Senator Keravuver. With this sort of chaos in the market and every- 
body undercutting the other fellow, is that the reason you say there 
is never any trouble in proving, when trying to justify price discrim- 
ination, that you are meeting somebody’ se ompetition in good faith? 

Mr. Marsu. Well, unfortunately, ‘the discrimination goes to too 
few. Too many of the broad category of the tire dealers do not enjoy 
some of these favored prices 

Senator Krravver. But for those who have the favored prices that 
you talk about, the seller can always show he is meeting somebody’s 
competition in good faith? 
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Mr. Marsu. That seems to be no problem at all. There is always 
someone to say he is meeting a lower price, and it only takes a verbal 
statement to have another competitor go in and say, “We will do that 
or better,” and then we are off to a series of discounts on any given 
deal. 

Senator Kerauver. Is it not sort of a vicious circle, too, so that it is 
difficult to determine whose prices they are meeting ¢ 

Mr. Marsh. It is practically impossible, Senator, to tell who started 
it and where the thing began, because it gets so confused, this thing “I 
understand that they are doing it. We will do it, too.” And nobody 
knows who really started this discriminatory pricing program. 

Senator Kerauver. What you want and what you are asking for and 
what you feel should be the situation is this—if tire sellers have a 
customer who buys a larger amount or has better selling methods and 
better delivery methods or offers some better service, then he is entitled 
to a discount or a lower price based upon that cost saving. But you 
are objecting to this ruthless, unjustified discrimination in favor of 
certain favored dealers. 

Mr. Marsn. That is very definitely true, Senator. All we would 
like to have is a chance to compete fairly on the market place for our 
own services and the products we sell. And we would like to feel 
that we had a chance to survive on that kind of a basis. 

We believe that we can adjust ourselves to meet those conditions. 

But when you come to discriminatory practices such as some we 
have suffered from, nothing you can do at the local level will ever put 
you in a position to survive under those economic factors. 

Senator Keravver. In other words, what you want is just a chance 
to survive, based upon your size 

Mr. Marsu. And ability. 

Senator Kreravuver (continuing). And your efficiency. You want to 
have a chance for survival. 

Mr. Marsn. I think we can put in all the efficiencies and all of the 
things which are necessary to help us to survive, but we have no control 
over the price at which we buy. Therefore, there is some disadvant- 
age. And if we suffer too much from discriminatory practices on like 
kinds of products in the hands of other people, there is nothing we can 
do about it. 

Senator Kerauver. As matters stand now, are the thousands of 
little independent tire dealers having a hard time in the face of these 
discriminations ? 

Mr. Marsu. We have just started a study on diversification to try to 
find some other ways to finance our operations, because in many ways 
our tire business will not carry our overhead expenses. 

In the truck tire field today, it is not uncommon to sell your tires 
for 714 percent profit; and that would be in an establishment which 
had an overhead of 24 to 25 percent. 

Senator Keravuver. Say that again. I did not understand it. 

Mr. Marsu. We are expected to sell truck tires to the larger fleets 
at prices with approximately 714 percent gross profit, gross margin. 
This is in an establishment which has an overhead expense of some 
24 or 25 percent, operating costs. 

As a result, unless you can make up that differential by higher 
margin items or do sufficient volume of that sort of thing, you cannot 
possibly live. 
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Senator Kerauver. In other words, your gross profit on tires is 
not enough to meet your expenses, then ? 

Mr. Marsu. Our gross profit on many types of tires, sir. There 
are some types of tires on which we get a very nice recovery. In other 
words, if a man can trade in a good set of tires, he can get along very 
well. 

However, we have another problem which is incident to our own, 
and that is that we have other subdealer accounts, such as service sta- 
tions and car dealers, who depend upon many of us for sources of 
supply and wholesaling tires to them, and we have the problem of 
trying to bring along some equity all the way down the line to those 
people, and that is pretty hard when you are facing practices which 
are bigger than even the larger dealer can meet. 

Senator Kerauver. Mr. Marsh, in the price discriminations or 
favored prices made by these big ‘manufacturers, do they atempt to 
base it on any cost saving, that is, solely on the fact that the customer 
or the dealer buys larger amounts, or within the terms of that pro- 
vision in section 2 (a) of the Robinson-Patman Act? 

Mr. Marsu. Well, Senator, the reason they give for doing it is that 
they are attempting to be competitive, and that they feel there are 
certain savings. However, that does not seem to stand up very well 
when we have case after case on record of a man who will buy, say, 
$10,000 worth of tires a year, who will get a price equivalent toa 
$100,000-a-year account, which means that if the dealer is a $100,000- 
a-year account he cannot possibly meet the price of the account which 
should be one of his potential market. 

Senator Krravuver. Has this discriminatory practice and the chaos 
existing in the tire industry, particularly among the sellers, grown 
worse since the Supreme Court decision in the Standard Oil case 
of 1951? 

Mr. Marsu. Senator, that is a very difficult thing to say, because 
it calls for degrees of “worse.” It seems to me that the industry has 
had no end of problems for quite these many years, and it is hard 
to tell how many of these practices we are suffering from now have 
been prespbtas by the Supreme Court decision. 

However, T do know that we have a whole new set of problems in 
the tire business which have developed within, I would say, the past 
18 months, at any rate, and have become increasingly worse. And 
whether the Supreme Court decision was responsible or whether this 
is the normal change of affairs, I do not know. 

We have had our problems for quite some time; but lately, matters 
have become quite hectic and quite confused. 

Senator Kerauver. Can you give us some idea about this new set 
of problems you refer to? 

Mr. Marst. Well, we are having a great deal of trouble holding 
our larger fleet accounts because of direct-selling practices. There 
is a great deal of direct selling. National account sales, as they are 
known in the tire business, which more or less died down about 2 or 
3 years ago, are now pretty well rampant again, and we have national 
account contracts extended almost everywhere. 

We are finding a new group of special accounts who are selling 
tires or featuring tires at prices at which the normal dealer cannot 
compete. So these practices are growing tremendously. 
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We have an increase in the number of competitive accounts from 
company stores. The number of retreading shops owned by the tire 
manufacturers has steadily and consistently ; grown in the past 2 years, 
and this year it is just going to boom. It isa tremendous growth. 

Senator Kerauver. Mr. Marsh, can you trace these price discrimi- 
nations back to the person who preoete them, or is it in a vieious 
circle ? 

Mr. Marsu. I have never been able to pinpoint who started it. We 
always come to the point where, when we get back to it, why, we are 
always told, “Well, he started it over here, and we met that.” And 
then it keeps on going, and you never know where it really started. 

Senator Kerauver. Just a vicious circle ? 

Mr. Marsu. Very much so. And of course what it does is, if we 
get one, and particularly in a small account in an area, in a large 
market area, then you find that this word gets about, and then you 
find yourself trying to justify your present prices to your own ac- 
counts, and you are not able to. 

Senator Keravuver. Then that situation, that vicious circle you are 

talking about, completely destroys the protection you have under see- 
tion 2 (a) as of the present time? 

Mr. Marsn. That is very true, very true. 

Senator Krerauver. That is, with the law as it has now been inter 
preted by the Supreme Court. 

Mr. Marsn. That is right. 

Senator Kerauver. So that you really do not have much protection 
at all under the Robinson- Patman Act, with the Supreme Court de- 
cision as it now stands / 

Mr. Marsu. We have no court of recourse here to call on, because 
there is no way that I know of you can effectively curb this thing 
with the present Supreme Court decision, if that is the way it 1s 
going to stand. 

Senator Krrauver. Economically, then, you are in a bad situation, 
and the law as it now stands does not help you. 

Mr. Marsu. That is right, and we firmly believe that while S. 11 
may not cover all of those loopholes, it certainly will be a great step 
forward in helping us to bring back some sanity under the pricing 
structures of our industry. 

Senator Krrauver. It would seem to me you are right about it, be- 
‘ause the purpose of S. 11 would be to let the seller make discrimina- 
tions if they are based upon efficiency and by reason of larger orders, 
cheaper methods of delivery. 

But just to ruthlessly m: ake cise ‘riminations without regard to what 
it is doing to little dealers, where it is going to substantially lessen 
competition, would be ruled out under "S. li. I think that would 
strengthen the position of the people we are interested in, and that 
you are interested in, also. 

Mr. Marsu. That is right. 

Senator Krravuver. Mr. Dixon. any questions ¢ 

Mr. Dixon. Mr. Marsh, I call your attention to page 8 of your 
statement specifically, and this appears several times in your state- 
ment, down in the next to the last paragraph you say : 


S. 11 would require marketwide price adjustments to meet competition. 
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You mean there, don’t you, sir, that it would require a lowering 
of price to those other customers ¢ 

Mr. Marsn. Who are eligible. 

Mr. Dixon. Who are competitively affected there ? 

Mr. Marsn. Who are eligible under that category of buying. 

Mr. Dixon. In other words, if they didn’t get the same price, it 
would substantially affect them ? 

Mr. Marsn. That is right. It would take them right out of the 
market, in other words. 

We seem to have a great deal of trouble in our industry with the 
fact that we get these two words, price “competition” and price “dis- 
crimination” confused. We have many of our suppliers who seem 
to think you must discriminate to be c ompetitive. 

We don’t hold that that is necessarily true. We think you can 
compete without discriminating. 

Mr. Dixon. Mr. Chairman, reference was made during Mr. Marsh’s 
statement to material which was furnished to the subcommittee per- 
taining to bulletins or statements that were disseminated by various 
members of the rubber industry. I have two such bulletins that were 
put out by the Rubber Manufacturers Association. I would suggest 
they be marked as “Exhibit 60.” 

Senator Kerauver. Let them be marked and made a part of the 
record, 

(The documents referred to were marked “Exhibit No. 60,” and 
may be found in the appendix on p. 1424.) 

Mr. Dixon. I have a document disseminated by the United States 
Rubber Co. itself, and I would suggest that it be marked as “Exhibit 
61.” 

Senator Kerauver. It will be marked and made a part of the 
record. 

(The document referred to was marked “Exhibit No. 61,” and is 
as follows :) 

EXHIBIT 61 


UNITED STATES RUBBER Co., 
Denver, Colo., February 20, 1957. 
Re proposed amendment of Robinson-Patman Act—limitation of good faith 
defense companion bills 8.11 and H. R. 11. 

The foregoing bills are currently under consideration in Washington by the 
Senate and the House Judiciary Committees. These bills are designed to re- 
move the defense provided in the Robinson-Patman Act to charges of price 
discrimination by the seller, showing that his lower price was made in good faith 
to meet an equally lower price by a competitor. 

If the Robinson-Patman Act were so amended, it would virtually limit or 
eliminate the right of a seller to meet in good faith the lower price of a com- 
petitor. It is an opinion that enactment would in effect deprive sellers of any 
legal means of defense against price raids by competitors. Sellers would be 
placed in jeopardy any time they attemped to retain a customer by engaging in 
price competition. 

It is further considered that these bills are specifically designed to overturn 
the Supreme Court’s Indiana decision, which held that a seller could lower his 
price to one or more customers without necessarily making comparable reduc- 
tions to all customers, when the price cut was made in good faith to meet a 
lower price offered by a competitor. 

Tt has been reported that some businessmen feel its passage would be to their 
benefit. This is based on a misunderstanding of the true meaning of the bills. 
If this legislation were enacted, it would be harmful to all business, small or 
large. 
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Congressman Celler, chairman of the House Judiciary Committee, has con- 
ceded hat H. R. has “hidden meanings,” “presents many problems,” and that 
there are “many things in this bill which may take many Supreme Court 
decisions to clarify.” 

These bills are believed to constitute a very serious threat to free enterprise 
and should not be enacted. It is important to us as businessmen to express 
our opposition to them to Senators and Congressmen. Your expression as con- 
stitutents and especialy as so-called small business, can be a strong influencing 
factor. 

Will you please accept this as a responsibility to be handled as quickly as 
possible. When the bills are reported out of Committee the time for action 
may be short. 

For your information, we attach list of members of the Senate and the House 
Judiciary Committees. 

Yours very truly, 
J. W. CARPENTER, 
District Manager, U. S. Royal Tires. 


Mr. Dixon. I have another one disseminated by Fisk, which is a 
subsidiary of the United States Rubber Co., and I would suggest that 
it be marked as “Exhibit 62.” 

Senator Kerauver. That will be done. 

(The document referred to was marked “Exhibit No. 62,” and is 
as follows:) 

EXHIBIT 62 
Fisk TIREs, 
New York, N. Y., February 20, 1957. 
Re proposed amendment of Robinson-Patman Act, H. R. 11, S. 11. 

Companion bills H. R. 11 and 8. 11 now before the judiciary Committees of 
the House and Senate are a proposed amendment to the Robinson-Patman Act 
designed to remove the present defense available to charges of price discrimina- 
tion by a seller, showing that his lower price was made in good faith to meet 
an equally lower price by a competitor. 

In our opinion this proposed amendment would eliminate the present right 
of a seller to meet in good faith the lower price of a competitor and deprive him 
of legal means of defense against the spot price raids of competitors. Sellers 
could not attempt to retain a customer by engaging in price competition. 

If the true meaning of these bills is enacted in legislation, it would be harmful 
to all business, small or large, and become a serious threat to free enterprise. 

If you agree with this opinion, we sincerely urge you to communicate your 
protest to your Senator and Congressman along the lines of the attached sample 
letter, but in your own language. 

If your Senator or Congressman is a member of the Senate or House Judiciary 
Committee, it is important that you contact him quickly as these bills may 
be reported out of committee at any moment. Names of these committee members 
are attached for your convenience. 

Very truly yours, 
JouN A, Boui, Sales Manager. 


It is my understanding that House and Senate bills, H. B. 11 and 8. 11, now 
under consideration, are intended to amend that part of the Robinson-Patman 
Act which now permits a seller to meet a competitor’s lower price, to maintain 
his competitive status, without being guilty of price discrimination because he 
does not offer to sell at lower prices to all of his customers, 

Our free enterprise system depends on competition. Our national policy 
is to encourage it. Competition in it’s broad sense includes price competition as 
well as competiveness in quality, service, delivery and all those other factors 
which are determinants of successfully marketing the output of our productive 
facilities. 

Business proponents of these bills no doubt have foremost in mind the ‘‘bene- 
fits” of this proposed legislation. I believe they have overlooked the disadvan- 
tages which would accrue to them and all business, 

Every businessman, large and small, would have to pay the price of limiting 
his buying ability as well as his selling ability because every business man 
is a seller as well as a buyer. 
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As the Robinson-Patman Act now stands, it permits a seller to make a price 
reduction in good faith to defend himself against another seller’s bid to steal 
a specific piece of established business on the basis of price. We cannot afford 
to eliminate this safeguard to every businessman, large and small, no more than 
we can afford to eliminate the other safeguards offered all persons under our 
Constitution. 

It is my considered request that you vote against this proposed legislation. 

Sincerely yours, 


SENATE JUDICIARY COMMITTEE 


Democrats: J. O. Eastland (chairman), Mississippi; Estes Kefauver,* Ten- 
nessee; O. D. Johnston, South Carolina; T. C. Hennings, Jr., Missouri; J. L. 
McClellan, Arkansas; J. C. O’Mahoney,* Wyoming; S. J. Ervin, Jr., North Caro- 
lina; M. M. Neely,* West Virginia. 

Republicans: Alexander Wiley,* Wisconsin; William Langer,* North Dakota ; 
W. E. Jenner, Indiana; A. V. Watkins, Utah; E. M. Dirksen,* Illinois; J. M. 
Butler, Maryland; R. L. Hruska, Nebraska. 

Asterisks indicate those who are also members of the Senate Judiciary Monop- 
oly and Antitrust Subcommittee, of which Estes Kefauver is chairman. 


HOUSE JUDICIARY COMMITTEE 


Democrats ; Emanual Celler (chairman), New York; Francis E. Walter, Penn- 
sylvania; Thomas J. Lane, Massachusettst Michael A. Feighan, Ohio; Frank 
Chelf, Kentucky; Edwin E. Willis, Lousiana; James B. Frazier, Jr., Tennessee; 
Peter W. Rodino, Jr., New Jersey; E. L. Forrester, Georgia; Byron G. Rogers, 
Colorado; Harold D. Donohue, Massachusetts; Jack B. Brooks, Texas; William 
M. Tuck; Robert T. Ashmore, South Carolina; Charles A. Boyle, Illinois; Earl 
Chudoff, Pennsylvania; John Dowdy, Texas; Lester Holtzman, New York. 

Republicans: Kenneth B. Keating, New York; William M. McCulloch, Ohio; 
Patrick J. Hillings, California; William E, Miller, New York; Dean P. Taylor, 
New York; Usher L. Burdick, North Dakota; Laurence Curtis, Massachusetts ; 
John M. Robsion, Jr., Kentucky; DeWitt S. Hyde, Maryland; Richard H. Poff, 
Virginia; Hugh Scott, Pennsylvania, William C. Cramer, Florida. 

Senator Krrauver. May I ask, Mr. Dixon, in the examination of 
these exhibits, whether they follow the same general line of the brief 
prepared as a ‘result of the meeting in Chicago where the big oil com- 
panies planned the propaganda campaign against this bill? 7 

Mr. Dixon. They are very similar, Senator. 

Senator Kerauver. I notice exhibit 60 winds up urging everybody 
to write their Congressmen and Senators in opposition to the 
legislation. 

Mr. Dixon. I point out to you that in exhibit 62, that exact form was 
used by Fisk in its letter and the list which is attached. 

Senator Kerauver. This letter which Fisk sent out appears to me 
almost identical to the letter the oil companies asked their service sta- 
tions to write in. 

Mr. Drxon. It is very similar to it, sir. 

Senator Krrauver. Mr. Chumbris, any questions ? 

Mr. Cirumprtis. I would like to ask a few factual questions here. 

In your illustration No. 1 on page 3, you use the words “big distribu- 
tor.” ‘Then you point out that no supplier can sell this account now at 
its regular dealer prices. 

Would you place that on the same level as a distributor, or is he in a 
different category ? 

Mr. Marsn. In the tire industry, it is historically a wholesale-retail 
combination. We have found even the very smallest of tire dealers 
do a certain amount of wholesale business. The tire industry has a 
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quantity buying price arrangement predicated on volume, running 
generally in degrees of one- half percent between each bracket. 

So that this one is a large distributor who does some retail business, 
but also sells wholesale. 

Mr. Cuumpris. Wholesale. 

Mr. Marsn. So that the other wholesale distributors in the area who 
sell the same brands of tires cannot compete with this one. 

Mr. Cuumpris. I want to get this straight. This regular dealer, 
you say, does retail ? 

Mr. Marsu.. And wholesale. 

Mr. Cuumepris, And wholesale. And the big distributor does the 
same thing ? 

Mr. Marsu. Yes, sir. It is true practically all over. 

Mr. Cuumerts. Only on a larger scale ? 

Mr. Marsn. That is true. 

Mr. Cuumpris. I would like to have the chain of events. The Big 
Five rubber manufacturers, how does a retail dealer, as you use him 
in the last line there—what steps does he take in getting his tires? 
Does he get them from the five big producers, or does he get t them from 
a separate step ¢ 

Mr. Marsu. Do you mean, does he get them directly on factory 
shipment ? 

Mr. Cuumpnris. Yes. 

Mr. Marsn. Well, you see, the majority of the major rubber com- 
panies have more than one factory in various parts of the United 
States. They also operate under a so-called branch warehouse system. 
Some of the larger tire distributors buy directly from the factory in 
large truckload or even carload quantities, and would maintain certain 
warehouse facilities. 

At least the Big Four, and probably the Big Five, would make direct 
shipments to those, and have no prow ision made for a w: arehousing 
arrangement, although I suppose there are some isolated cases where 
they do pay for a w: arehousing scanieatient where they distribute to 
other larger dealers in that territor y- 

Does that answer your question ? 

Mr. Cuumerts. Partly, but what I wanted to make clear is that the 
‘dinary dealer in tires, the retailer, can buy his 
Mr. Marsu. Tires either from the branch_—— 

Mr. Cuumpris panseniae) Tires either from the branech—— 
Mr. Marsn. Or from the factory. 

Mr. Cuumepris. And that branch is owned and operated by the 
major rubber company ? 

Mr. Marsu. Rubber company. 

Mr. Cuumepris. Are there many strictly wholesalers in the tire 
business ? 

Mr. Marsu. Their number is growing less and less. There are 
very, very few. 

T would say there is not more than a handful of pure jobber type 
distributors left in the United States. 

Mr. Cuumerts. Therefore, in the tire business you have a factual 
situation which is different from the jobbers in the oil business and 
the wholesalers in the grocery business, and so forth. 

Mr. Marsu. That is right. 

Mr. Cuumerts. That is all, Mr. Chairman. 
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Senator Kerauver. Mr. Bolton-Smith? 

Mr. Botron-Smiru. Thank you, Mr. Chairman. 

You identified the names of the big manufacturing-selling com- 
panies in the dual oligopoly. Could you supply for the ‘record, or cite 
a source where we could find, the names of the large buyers you spoke 
of as being on the other side of the market ¢ 

Mr. Marsu. You mean the large mass buyers ? 

Mr. Bovron-Smiru. Yes. 

Mr. Marsu. I think that information would be available through 
the Federal Trade Commission, inasmuch as they did a rather thor- 
ough search of that not too many years ago. 

Mr. Bouron-Smiru. When you prepared your testimony, did you 
have any typical ones in mind or any published list in mind, when 
you say the large buyers have been able to play off one produc er 
against another / 

Mr. Marsi. I had no particular company in mind. As a matter 
of fact, the word—vou are referring to page 2, are you not? 

Mr. Botron-Smiru. That is right, sir; yes. 

Mr. Marsu. We could keep that even down to a trucker, it is as 
simple as that. We do not have to go to big chains to answer that 
question. We can go down to the loc ‘al market place where large 
fleets of trucks have notoriously been able to play one company 
against another to get a favored price. 

Mr. Bovron-Smirn. In your industry, what do you think would be 
the rough dividing line between large buyers and small independents? 
How do you distinguish between the two / 

Mr. Marsir. You are speaking of retail or consumer accounts, 0 
are you speaking of the dealers themselves ? 

Mr. Bouron-Smiru. The dealers themselves. 

Mr. Marsu. Well, we find that according to the last Census of 
Business that was taken, the average on the tire dealer breaks at 
around the $200,000 mark. 

Mr. Boirox-Surri. Those with a larger volume than that are big 
buyers ¢ 

Mr. Marsu. If that is your average, then you get into matters of 
relative—if you were in a city the size of Lincoln, Nebr., a large buyer 
might very well be a $300,000 buyer; whereas in a city like C hicago, 
he would probably be closer to the average or less than average than the 
large. 

Mr. Bouron-Smirn. On the buyer-dealer side, then, there is no big 

gap between the smaller dealers ‘and the big dealers, so far as their 
relative size is concerned ¢ 

Mr. Marsu. Unless you are speaking in terms of the service station 
type of account, whose average purchases will only run about $20,000 
to $22,000 a year. 

Mr. Borton-Sairi. T am just speaking in terms of, what do you 
mean by “large buyers” on page 2 9% 

Mr. Marsn. You see, again here we are referring as much to the 
consumer as we are to the dealer himself. In other words, we are 
talking—in the illustrations we have used here, we have pointed out 
that this can happen either by a dealer or it could happen by a large 
trucker or by a consumer. 

So that a large buyer could very well be a man who would buy a 
very large quantity of merchandise at one time in one delivery, and 
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maybe take it only 2 or 3 times a year, and use this large buying advan- 
tage that he has ce ees! to extract a favored price over and 
beyond what someone else is able to get. 

Mr. Borron-Smirn. Do the independents whom you represent have 
the assets to purchase the expensive equipment necessary to operate 
all types of service for tires? We are still on page 2 of your statement. 

Mr. Marsu. When we come down to the point of service at the re- 
tail level, a great many of the developments which we now have in 
servicing of tires were developed by the independent tire dealers, and 
we must either buy that sort of equipment, we must either keep our- 
selves abreast of the times, or we are not going to stay in business very 
long. 

Mr. Bouron-Smirn. Sir, when you speak of the off-the-road ac- 
counts, and the very large truck and other tires to be sold or recapped 
in that, doesn’t that require rather an unusual type of equipment to 
render that service ? 

Mr. Marsu. That is true. It requires a crane, a heavy-duty truck; 
retreading that type of tire requires a tremendous investment. 

The independent tire dealer has pioneered that type of work. They 
have helped and they have probably bought the first shops of the off- 
the-road retreading type of equipment in the United States, and some 
of the men in this industry have made tremendous investments with 
great personal sacrifice to get there, and are now finding themselves 
hard pressed to be able to maintain their position in the market place. 

Mr. Borron-Smiru. Are you indicating that that type of business 
should be spread out to all types of dealers, or only those who happen 
to have that special type of equipment ? 

Mr. Marsu. As far as I am concerned, I think it is the privilege of 
any tire dealer to get into any part of this business he wants, if he can 
compete with that type of business. But the problem we are having 
is that those men who are now in the business are finding it practically 
impossible to compete against the type of competition which they have 
against them. 

Mr. Borron-Smirin. You mean because this special equipment 
would be supplied by the seller? 

Mr. Marsn. It would be supplied—for example, we have cases 
today which are reported to our office—I can only give you the reports 
that we have—that this equipment, special equipment, for servicing 
these tires is supplied by the manufacturer without any cost to the 
account itself. 

That is an almost impossible situation to live with. 

Mr. Bovron-Smirn. You mean you think if they supply it to any- 
one, they should offer it to all? 

Mr. Marsn. That is right. 

Mr. Boruron-Smirn. Even though they haven’t been in that type of 
business before ? 

Mr. Marsn. No, not necessarily. I think we have to do some things 
to justify our place in the market place, and I think we have to earn 
our right toit. But if aman is in that business or a man is getting into 
that business, I think he has a right to exist on a fair and equitable 
bases, as long as his terms of buying and his quantities of buying 
are equitable to someone else, and not suffer from discrimination that 
is selective. 
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Mr. Bouron-Smiru. You mentioned that the profits of the Big 
Four were about 414 percent or more. Was that in relation to total 
sales, or to total assets ? 

Mr. Marsu. When Senator Kefauver asked me the question, I 
called on those figures from memory. I would not like to be held 
that they are exact, but I do know this 

Mr. Bouron-Smirn. I am just seeking information. 

Mr. Marsn. But these figures are on total sales, their percentage 
of profit as against total sales. 

Mr. Borron-Smirn. I wonder if it would be too much trouble to 
supply the exact figures, with perhaps a comparison to other indus- 
tries. 

Mr. Marsu. I think that could be done. I think that can be done 
without any trouble at all. I may have those figures here. 

Senator Keravuver. I think it would be very interesting, if you just 
group some other industries and do not try to get into too much 
detail. Suppose you supply that to the committee. 

Mr. Marsu. I will see that that is furnished to the committee. 

(The information referred to may be found in the appendix on 
p. 1391.) 

Mr. Bouron-Smirn. Just another question, sir. 

In trying to compare prices in order to determine whether a dis- 
crimination exists, how could you identify similar types when they 
are called such things as “first line tires,” “premium tires,” “supreme 
tires,” “extra quality tires,” and so forth ? 

Mr. Marsu. Well, sir, I confess we even get confused in that web 
ourselves at times, but the only way we can verify that is when we 
go back to the supplier himself and say, “Which is your original 
equipment type tire this year, and which is your second- quality. tire, 
and which is your premium ” 

We have a great deal of a problem with so-called discontinued lines 
that give us great headaches in the field on that, but they do period- 
ically, at least through their own printed pricelist, indicate which 
one of those tires is supposed to be in which category and in which 
bracket. 

Mr. Bortton-Smirn. That is all, thank you. 

Senator Krrauver. Mr. Collins, do you have some questions? 

Mr. Cotuins. Thank you, Mr. Chairman. 

Mr. Marsh, you stated that there were five large tire manufacturers. 

Mr. Marsu. That is right. 

Mr. Cortins. Where do these large chains like Sears and Mont- 
gomery Ward, which distribute their own brand tires, fit into this 
competitive picture as far as the independents are concerned 4 

Mr. Marsu. They will buy from various companies under a private 
brand contract. 

Mr. Corns. You mean they buy from one of the Big Five ? 

Mr. Marsu. Not in every case; no. It is a little difficult to trac 
down. We can give you at least what we believe to be the peoibncts 
of almost every tire on the market. 

Mr. Cotuins. Does their share of the market—I am thinking largely 
of Sears and Montgomery Ward—do they represent a pretty ‘fair 
share of the retail tire sales, or would you have any idea? 

Mr. Marsu. Well, from the figures we have, they represent a very 
healthy share of the market. 
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Take, for example, I believe it was Standard Oil who claimed 
that 1 out of every 10 tires was an Atlas; I think we can find that in 
our records. 

Mr. Cuumprts. Was a what ? 

Mr. Marsn. One out of every 10 tires was an Atlas, which was their 
private brand. 

Mr. Cuumpr's. Standard 

Mr. Marsu. Standard Oil Co.’s. 

Mr. Coxiins. So that your small independent tire dealer you are 
speaking of here, and whom you are addressing yourself to, faces heavy 
competition from these two chains? 

Mr. Marsu. Well, there are quite a number of chains. Western 
Auto Supply Co., Sears, Roebuck, Montgomery Ward, Standard Oil 
Co., which are all active. And many of the oil companies, like Gulf, 
Mobil, have their own brands of tires. We have a chain of some 
seventeen or eighteen hundred company stores owned by manufactur- 
ers in the United States as competition. 

In addition to that, about 500 retread shops owned by the factories 
themselves, and then we have quite a few assorted national accounts 
which are all direct sales in your various markets. We have a lot of 
direct selling of that kind. 

We have controlled, bus-mileage accounts in your key cities that 
are controlled by the manufacturers. We have plenty of competition. 

Mr. Cotuins. I am sure of that. 

Can an independent dealer get as good a wholesale price from his 
supplier as a chain like Montgomery Ward or Sears get from their 
supplier, wherever they get their tires? 

Mr. Marsn. I think only the Federal Government could supply that 
answer. 

Mr. Conus. All right. 

Another question: In your association you have roughly 3,000 
members ? 

Mr. Marsn. That is true. 

Mr. Coturs. Do you have any idea of the percentage, out of the 
total independent dealers in the United States, that represents those 
who belong to your association ? 

Mr. Marsu. We have a hard time defining that into anything that 
makes any real sense. Using some sort of standards of whether you 
consider tires to be an important part of your business activity, we 
would estimate that there are about 5,000 prospective accounts in the 
United States. I do not think it would exceed that figure; it might be 
less than that. 

Then we run into the problem of the service station, which has a 
much more modest volume, where you would also, despite the fact 
tires would not be 51 percent of his business, think tires would be 
pretty important to him. Probably the service stations in the United 
States who feel the tire business to them would exceed 10,000 out of 
the gross total; at least that many would feel it was important to them. 

Mr. Couirs. Are your association’s headquarters here in Wash- 
ington ? 

Mr. Marsu. That is right; we are in Washington, D. C. 

Mr. Cotiins. Do you publish any sort of a monthly bulletin or 
monthly newsletter which you send to your constituent members ? 
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Mr. Marsu. We have a monthly newsletter that we call the Dealer 
News. 

Mr. Cotiins. Have you sent out any literature or information to 
your members in regard to S. 11? 

Mr. Marsu. Yes, we have, consistently, ever since this thing began. 
In fact, we have followed the ups and downs of the Robinson- “Patman 
Act as long as I have been here. 

Mr. Cotiins. Have you made any effort, through your members, 
to counteract the campaign put on by the big rubber manufacturers, 
asking your members to write to Members of Congress or to this 
committee ? 

Mr. Marsu. We have not made as concerted a drive on that as the 
rubber companies, who have seemed to make quite a point on this 
thing. 

You must consider the fact, too, that we have vital concern with 
many other things which are facing us right now. The Army seems 
dedicated to putting tires and tubes into their post exchanges, which 
will increase our competitive situation on another front; and we are 
greatly concerned about the wage-and-hour law, because we feel it 
offers a great deal of a problem to us. 

So when we try to explain all of the problems we have in front of 
small business today to our people, I think the most of them get 
pretty thoroughly and hopelessly confused and lost in what is to be 
done on the thing. 

We did have a considerable amount of interest in S. 11 at the last 
session of Congress; and since that time we have had a lot af activity 
on the part of our members in following the progress of it. How 
effective they have been in doing anything with their Congressmen 
or Senators, I don’t know. 

Mr. Couirns. Did you send an analysis of S. 11 to each of your 
members, or anything to explain its merits ? 

Mr. Marsu. As best we could; yes. 

Senator Krrauver. Do you want to file a copy of it, if you have one? 

Mr. Marsu. I would be very happy to do so sir. Thave a copy, and 
I will send you a copy of our Dealer News. 

(The material referred to may be found in the appendix on p. 1451.) 

Mr. Coutins. Did you send out any proposed form letter that your 
dealers should follow in writing to Members of the Congress ? 

Mr. Marsu. No, sir. 

Mr. Cotiains. None whatsoever / 

Mr. Marsu. We simply tried to explain it to them, and we said, “If 
you have a story to tell, you tell it in your own language the best: way 
you know how.’ 

Mr. Cotuins. Thank you, Mr. Chairman. 

Senator Kerauver. So you did not pinpoint the effort in connection 
with this bill in the manner the big tire companies did through their 
association ¢ 

Mr. Marsn. Senator, with the problems these fellows have with 
discrimination, we don’t have to pinpoint it. They can write from 
their own case histories. 

Senator Kerauver. Very well. Thank you very much for a very 
illuminating statement, Mr. Marsh. 

Mr. O'Callaghan, do you have any questions ¢ 
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Mr. O’CatiaGcHANn. No, I believe not, sir. 

Senator Kerauver. Suppose we have about a 3-minute recess here. 

( Brief recess. ) 

Senator Kerauver. We will resume now. 

Mr. Clarence M. McMillan, please. 

You are the executive secretary of the National Candy Wholesalers 
Association, in Washington ? 

Mr. McMuan. Yes, sir. 

Senator Kerauver. You testified before the committee last year. 

Mr. McMituan. Yes, I did. 

Senator Kerauver. Your statement is at page 113 of the hearings 
of last year. 

You may proceed now. 


STATEMENT OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, 
NATIONAL CANDY WHOLESALERS ASSOCIATION, INC.. 


Mr. McMuttan. Mr. Chairman and gentlemen, in view of the fact 
that my statement is brief, I believe it would save time to read it. 

My name is Clarence M. McMillan. Iam executive secretary of the 
National Candy Wholesalers Association, Inc. This organization’s 
membership includes approximately 900 independent wholesale dis- 
tributors of confectionery and related items, including tobacco and 
specialty food items. 

And, Mr. Chairman, I also have letters from three other associations 
to which I would like to refer at the conclusion of my statement. 

Senator Kerauver. All right, Mr. McMillan. 

Mr. McMuittan. All of the wholesaler members are known as inde- 
pendent distributors. All of them sell primarily to the independent 
retailer and provide him with services which he could not obtain gen- 
erally if the wholesale distributor was eliminated from the economy. 

These independent distributors handle the distribution of approxi- 
mately $1 billion worth of confectionery, calculated at retail prices. 

We believe that you will agree that the independent retailer and 
independent wholesaler are an essential part of the American system 
of free enterprise. If we accept, as we must, the essentiality of the 
independent retailer and the wholesalers who serve him, then we can- 
not help but be concerned with the price discriminations which rob this 
class of distributor of an equal opportunity in the market place. 

We do not believe that the independent distributor has equal oppor- 
tunity in the market place today, and we therefore favor S. 11 which 
we believe is necessary to plug the loophole created by the interpreta- 
tions which are being placed upon the Supreme Court’s decision in 
the Standard Oil of Indiana case relating to “good-faith meeting of 
competition.” 

I am not a lawyer, and therefore will not attempt to discuss this 
measure in legal terms. I can only say that I believe the law should 
not permit a seller to “meet competition” with discriminatory prices 
if the result is to destroy competition among competing buyers and 
tends toward creating a monopoly. 

I can well understand how some might feel that a seller would be 
unfairly discriminated against if he were not permitted to meet the 
lower price of a competitor, regardless of the legality of the price 
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offered. But which is more important to the economy: Protecting an 
individual seller, or protecting the rights of all the competing buyers? 
Which will benefit the consumer more 4 

As Federal Trade Commissioner William C. Kern declared recently 
in a letter to a Senate committee: 


Under the provisions of S. 11 a seller is still free to meet a competitor’s price 
by nondiscriminatory means. Competitive price attacks in any market may be 
met by a price reduction to all purchasers in the market, provided that no 
primary line injury develops. 

Furthermore, it would take only one large coercive buyer in a mar- 
ket to lay the groundwork for pyramided 2 (a) discriminations under 
an interpretation to which the Supreme Court’s decision is susceptible, 
namely, that the meeting of an unlawful price can be a complete 
defense. 

Take the well-known FTC case against the Automatic Canteen Co. 
Here was an aggressive buyer who apparently was able to persuade 
one or more “hungry” manufacturers to reduce their prices in excess 
of the due allowances for savings in cost. 

Incidentally, Mr. Chairman, I would like to interpose here that that 
amounted to as much as 40 percent below the price the wholesalers 
paid. 

Senator Krravver. Let us clarify what you are talking about. 
There was a 40 percent discrimination in the Automatic Canteen Co. 
case ¢ 

Mr. McMuxzan. That is right, between the price the Canteen Co. 
paid and the price the wholesalers who compete with them paid. 
There were some, of course, less, but most of them within the range of 
40 percent. 

Senator Kerauver. When was that Canteen Co. case decided? Not 
very long ago, was it ? 

Mr. McMitan. It was dismissed not very long ago; yes, sir. It 
was pending for some 11 years. 

Senator Kerauver. The Commission lost the case, even though a 40- 
percent discount was shown ? 

Mr. McMitian. Mr. Chairman, I think that is a matter of opinion. 
I don’t think the Commission lost the case. It was dismissed; and 
the Supreme Court, as I understand the decision of the Supreme 
Court, when they remanded it to the Federal Trade Commission, it 
was to reexamine it to see whether or not there was a basis for alleg- 
ing or charging Canteen with knowingly inducing and receiving these 
discriminations. 

Now, what the Supreme Court did, as I understand it—and 
again, as I say, I am not a lawyer—was that they knocked out what 
is known as the prima facie violation on the part of the Canteen Co. 

Senator Krravuver. In other words, even in the face of the 40-per- 
cent discrimination, the Court did not decide the case in favor of 
protecting people who had been discriminated against ? 

Mr. McMitnan. That is correct. But I think that issue was not 
before the Court, Mr. Chairman. 

Mr. Cuumeris. Mr. Chairman, in that Canteen case, that is 346 
United States, that was the case under 2 (f) which we were dis- 
cussing the other day, where it was against the buyer who was using 
these coercive practices, rather than, as is usually the case, against 
the seller, which is a2 (a) (2) (B) ease. . 
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Mr. McMitxian. That is correct, Mr. Chairman. 

Senator Keravver. And they could not stop the buyer ? 

Mr. McMizx1an. And that is going to be the basis of my statement 
here, Mr. Chairman: Where there is an aggressive buyer, then your 
problem is increased, as the result of the weakness in the law. 

Senator Krerauver. Very well. You may proceed, sir. 

Mr. McMiuan. All of the other sellers who subsequently met these 
prices probably could have claimed the “good-faith meeting of compe- 
tition” defense under the above interpretation, and on this basis might 
have escaped successful prosecution by the Federal Trade Commission. 

The subsequent dismissal of all the complaints against sellers in 
this case, except one, made unnecessary such a defense. The com- 

laints, you recall, were dismissed on a minor technicality. 

With the limitations placed upon section 2 (f) of the Robinson- 
Patman Act by the Supreme Court in the Automatic Canteen case, 
it is not hard for me to visualize a similar buyer being able to first ob- 
tain a low price from one seller and then to pyramid it with hundreds 
of other sellers. 

In fact, there was recently reported to us an instance where a large 
buyer arbitrarily set $5 per hundred as the top price he would pay 
for 10-cent candy bars to be used in his machines. It is said that 
he now has several suppliers who are selling him at this price in 100- 
count, and at the same time charging competing buyers as much as 
$6.50 for the same bars in 24-count, a differential which certainly 
could not be justified by savings in cost. 

Senator Kerauver. How much is that differential ? 

Mr. McMitxan. That is $1.50 a hundred, and the only difference is 
the cost of 4 boxes instead of 1. 

Senator Keravuver. Say that again. I did not understand it. 

Mr. McMitxan. There is a difference of a dollar and a half a hun- 
dred bars; and the only difference in cost, only major difference, | 
should say, only significant difference, is that 24’s are packed in 4 
boxes, and 100-counts are packed in 1 large box. 

Senator Krravuver. In other words, the discrimination was that he 
charged $6.50 for one when they were in 4 boxes, and $5 for the other 
when they were in 1 box ¢ 

Mr. McMittan. Yes. Actually, Mr. Chairman, they put 24s in 
4 boxes, and it comes out 96 cents, I mean 96 bars, for which they 
charge 8 times 4, $3—no; I am wrong. It is $1.60, $1.60 for 10-cent 
bars. So that is 4 times $1.60. 

Mr. Drxon. In round figures, it would be $6.50 for one box and $5 
for the other box, per hundred. 

Mr. McMutan. That is right. If you figure in terms of a hundred, 
it figures down to a $1.50 differential between 4 boxes and 1 box. 

Senator Kerauver. You say that no effort is made to cost-justify 
such differential / ; 

Mr. McMitxian. So far as I know, there has been no complaint to 
the F, T. C. on it, Mr. Chairman. 

Perhaps in time the first seller and the buyer might be found to be in 
violation of the law. You notice I said the “first seller.” But the 
damage to this particular buyer’s competitors in hundreds of markets 
will have been magnified many times over through the simple “good 


faith” defense of many other sellers. 
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If the first seller to grant the $5 price has sold his entire output of 
10-cent bars to this buyer—and according to the reports, this buyer is 
large enough to buy in such a volume—then the other sellers will have 
a complete defense under the law as now interpreted, regardless of the 
destructive effect on the other buyers in the market. 

Independent wholesalers and retailers are today facing a life and 
death struggle with the large corporations, such as Automatic Canteen 
Co. and the chain drug and chain grocery retailers. The growth of 
the supermarkets and their increased importance in the distribution of 
confectionery and other foods is an example of the problem faced. 

Supermarkets are big business in the retail field, if for no other 
reason than the required capital investment which makes it almost 
impossible for the individual retailer to become a supermarket oper- 
ator. The supermarkets, as a rule, buy confectionery directly from 
the manufacturers, and by use of their large purchasing power might 
well be able to secure extremely low prices from one of the many 
smaller confectionery manufacturers, even though such prices are 
illegal. 

avin done so, these supermarkets could then pyramid their ad- 
vantages by purchases from hundreds of other confectionery manufac- 
turers who could protect themselves under the “meeting of competi- 
tion” defense. 

Senator Krerauver. Mr. McMillan, not so fast. We have plenty of 
time. We cannot keep up with you. 

Mr. McMittan. I am on the second paragraph on page 4. Would 
you like me to repeat it ? 

Senator Kreravuver. No. That is all right. 

Mr. McMiuttan. The Automatic Canteen case, which finally came to 
light many years after the discriminatory practices began, is illustra- 
tive of the fact that the granting of discriminatory prices is secret. 

That is one of the main problems of enforcement of the Robinson- 
Patman Act. Once the discriminatory prices were finally discovered, 
it would take an expensive and time-consuming investigation to try to 
unravel the pyramided violations to determine who was the first 
offender. 

Obviously, all who were caught might claim the “meeting of com- 
petition” defense. It would therefore be difficult, to say the least, to 
effectively enforce section 2 (a) of the law in this industry. 

I wish it were possible for me to discuss the legalistic angle of the 
ea legislation. However, I must leave this to the lawyers. 
And I believe that one of the clearest statements I have read on the 
importance of S. 11 is that from which we quoted earlier, by Federal 
Trade Commissioner William C. Kern, in a letter which he addressed 
to the Committee on the Judiciary, United States Senate, Washing- 
ton, D. C., on March 1, 1956. 

I want to thank you for the privilege of presenting this statement, 
and urge this committee to recommend to the Congress the passage 
of S. 11 to strengthen what we have come to recognize as the magna 
carta of small business, the Robinson-Patman Act. 

Mr. Chairman, I would like to refer now to three letters I have 
which I have been asked to inquire as to whether or not they have been 
placed in the record. 

One is from Mr. Michael R. Spaniolo, executive secretary of the 
Michigan Tobacco & Candy Distributors Association, addressed to 
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Senator Charles Potter on March 23, in which they are strongly sup- 
porting S. 11. 

Senator Kerauver. Let that be printed in the record following 
your statement. 

Mr. McMiuten. Thank you. 

And then another association, Mr. Ralph E. Kittinger, executive 
secretary of the Iowa Food Distributors Association, of Des Moines, 
who has written Senator Thomas E. Martin very strongly. In one 
paragraph he said: 


This association includes in its membership nearly all of the distributors of 
processed foods, fresh fruits and vegetables, and allied lines sold within this 
State at wholesale level. The membership includes also at least 90 percent of 
the locally owned food chains, such as Benner, Hy-Vee, Eagle United, Thriftway, 
United, Council Oak, ete. It also includes approximately 90 percent of the food 
brokers. 


Senator Kerauver. ill be made a part o e record. 
Senator Kerauver. It will be made t of th 1 

Mr. McMuruan. Thank you. 

And then a letter from the president of the Southern Wholesale 
Confectioners Association, which describes itself as an organization 
founded in Atlanta, Ga., 36 years ago. This, by the way, is written to 
Senator Richard B. Russell: A similar letter was written to Senator 
Samuel J. Ervin. 

This organization represents approximately 250 members, “inde- 
pendent w cholesale distributors of confectionery and related items in 
12 Southeastern States—we are concerned with the price discrimina- 
tions which rob this class of distributor of an equal opportunity in the 
market place,” and so on. 

I would like to have that included, too, Mr. Chairman, if it has not 
already been included. 

Senator Keravuver. It will be included in the record. 

(The letters referred to are as follows:) 

Micnican Tornacco & CANDY DistrinuTorS AssocraTIon, INc., 
Lansing, Mich., March 28, 1957. 
Hon. CHARLES POTTER, 
United States Senate, Washington, D. C. 

DEAR SENATOR Porter: This is in reference to 8. 11 now pending in the Senate. 

S. 11 will eliminate price discrimination which robs the wholesalers and re- 
tailers of an equal opportunity in the marketplace. This proposal will plug 
the loopholes created by the court interpretations and will aid in the effective 
enforcement of the Robinson-Patman Act. 

Independent wholesalers and retailers need S. 11 if they are to survive the 
life and death struggle taking place at the present time with the large corpora- 
tion combines. 

We therefore most strongly urve your support of S. 11. 

Please convey our statement to the chairman of the committee for the record. 

Sincerely yours, 
MIcHAEL R, SpAniIoLo, Executive Secretary. 


Iowa Foop DisrRrBuTORS ASSOCIATION, 
Des Moines, lowa, March 21, 1957. 


Yon. THomaAs E. MArrtIn, 
United States Senator from Iowa, 
Senate Office Building, Washington 25, D.C. 


DEAR Senator MartTIn: On several recent occasions this office has transmitted 
to you the opinions of members of this association concerning the enactment of 
S. 11, and their request that you continue to take such action as is necessary to 
secure approval of that bill by Congress during the current session. 
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It has been suggested that this expression of opinion by substantially all levels 
of the food industry in the Iowa trade area would be of interest to the Senate 
Antitrust and Monopoly Subcommittee. Therefore, it will be greatly appreciated 
if you will forward this letter to the chairman of that subcommittee. An addi- 
tional copy is enclosed for your files. 

This association includes in its membership nearly all of the distributors of 
processed foods, fresh fruits, and vegetables, and allied lines sold within this’ 
State at wholesale level. The membership includes also at least 90 percent 
of the locally owned food chains, such as, Benner, Hy-Vee, Eagle United, Thrift- 
way, United, Council Oak, ete. It also includes approximately 90 percent of the 
food brokers. 

This office also represents the distributors of tobacco, candy, and specialty 
products at wholesale level. 

A graitfying number of processors and manufacturers of food and tobacco 
products also maintain actual and valid associate memberships with their friends 
and customers, the distributors, through this association. 

Furthermore, of greatest importance, this office maintains close and comp!'ete 
cooperation With the retail distributors of the same type of products throughout 
the State. 

The total number of distributors who work through or with this association 
is between 5,500 and 6,000 in this State, and, so far as is known the entire group 
unanimously desires prompt enactment of S. 11 or of its companion bill H. R. 11 
now pending in the House of Representatives. 

As you may know, every national association of food and allied consumer 
products also unanimously approve of the bills referred to above. 

Your good help in this matter will be greatly appreciated. 

With my thanks for the many ways by which you always are helpful to us, 
and with best personal regards, I am, 

Yours most sincerely, 
RALPH E. KIrrinGcer, 
Eaecutive Secretary. 





Tue SOUTHERN CANDY JOBBER, 
Atlanta, Ga., Murch 22, 1957. 
Senator RrcHarp B. Russert, 
Senate Office Building, Washington, D. C. 


Dear SENATOR Russett: Our president, E. F. Proffitt, of High Point, N. C, 
has asked his Senator, the Honorable Samuel J. Ervin, Jr., who is a member of 
the Senate Judiciary Committee, to enter in the record for him a statement in 
favor of Senate bill 11. I am attaching a copy of Mr. Proffitt’s letter to Senator 
Ervin. 

We understand that Senate bill 11, which would strengthen the Robinson- 
Patman Act, is now before the Senate Antitrust and Monopoly Subcommittee 
of the Senate Judiciary Committee. 

As executive secretary of the Southern Wholesale Confectioners Association, 
a trade association founded in Atlanta 36 years ago this month, may I ask you 
to join with Senator Ervin to relay to the committee our position? 

Representing our approximately 250 members—independent wholesale dis- 
tributors of confectionery and related items in 12 southeastern States—we are 
concerned with the price discriminations which rob this class of distributor of 
an equal opportunity in the market place. Our wholesalers and their retailers 
believe in the right to buy at prices as low as any which their competitors pay. 
Feeling that without legislation such as Senate bill 11, a manufacturer can find 
ways to discriminate in price, protected under “meeting of competition” defense, 
are strongly in favor of this bill. We believe it would help our members— 
especially in their struggle—sometimes for existence—with large corporations, 
the chain drug and the chain grocery retailers. 

As you know, Senator Russell, supermarkets are widespread in the South and 
continuing to grow. As a rule, they buy confectionery directly from the manu- 
facturers. Using their large purchasing power, they might secure extremely 
low prices from smaller manufacturers and then use that as leverage to buy at 
the same price from other manufacturers who could be protected as “meeting 
competition.” 

For example, a supermarket chain could ask $5 a hundred as top price for 
10-cent bars. Competing wholesalers would be charged as much as $6.50 for 
the same bars. One manufacturer selling the chain at this price would mean 
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every other manufacturer would be free to meet the price. Needless to say, 
independent wholesalers such as our members, cannot compete against such price 
advantages. 

We believe the independent retailer and the independent wholesaler are an 
essential part of our American system of free enterprise. We earnestly believe 
the independent wholesaler is performing a vital function in distribution—that 
there is a real need for the wholesaler’s services—such as introducing new 
items, maintaining stocks, extending credit, calling on the trade, assisting with 
displays, etc. And we do not think it fair to take away from the independent 
wholesaler any advantages nor put any more stumbling blocks in his path. 

We shall appreciate your help in urging the committee to recommend to the 
Congress the passage of Senate bill 11. 

Thank you. 

Very sincerely yours, 
O. V. Ertckson, Executive Secretary. 


Marcu 21, 1957. 
Hon. SAMUEL J. Ervin, Jr., 
Senate Office Building, Washington, D. C. 

Dear Senator Ervin: Following my wire asking your support in favor of 
Senate bill 11, I should like to ask you to submit a statement for me in the 
Record of the hearings before the Senate Antitrust and Monopoly Subcommittee 
on Senate bill 11. 

As you know, as president of Proffitt Wholesale Co., Inc., I am a small-business 
man, a wholesaler or independent distributor, of confectionery and related items 
which include tobacco and specialty food items. It is also my honor to serve 
as president of the Southern Wholesale Confectioners Association, Inc., a 36- 
year-old trade association which has a membership including approximately 
250 independent wholesale distributors in 12 Southeastern States—some smaller 
and some larger than I. (Incidentally, our largest membership is in North 
Carolina, over 50 wholesaler members. ) 

As such I want to go on record as favoring Senate bill 11 because I believe it 
is necessary to help us stay in business. We are concerned with the price dis- 
criminations which deprive us of an equal opportunity in the market place, 
and. we feel Senate bill 11 would—for one thing plug up the loophole created 
by interpretations being placed upon the Supreme Court’s decision in the 
Standard Oil of Indiana case relating to “good faith meeting of competition.” 

We independent wholesalers, you will agree—I feel sure—are an essential 
part of the American system of free enterprise. We sell chiefly to the independ- 
ent retailer and provide him with services which he could not obtain generally if 
the wholesale distributor were eliminated from the economy. 

It is hard enough for us, today, to stay in business. Our struggle with large 
corporations (such as Automatic Canteen Co.) and with chain drug and grocery 
retailers is only one of our problems. Supermarkets are growing fast in the 
South. As a rule, they buy confectionery directly from the manufacturers. Us- 
ing their large purchasing power, they could secure low prices from one of the 
many smaller confectionery manufacturers, even though such prices are illegal. 
With this “toehold” they might add more and more advantages by purchases 
from other confectionery manufacturers who could protect themselves under 
the “meeting of competition” defense. 

May I ask that you urge the committee to recommend to the Congress the 
passage of Senate bill 11 to strengthen the Robinson-Patman Act in the interests 
of wholesalers like myself? Thank you. 

Very sincerely yours, 
FE. F. Prorrtrt. 


Senator Kerauver. Mr. McMillan, I take it that 95 or 99 percent of 
the buyers, as well as the manufacturers, of candy are honorable people 
who want to do the right thing; is that correct? 

Mr. McMiutan. I believe so. 

Senator Krerauver. But you do run into, as you say on page 2, for 
lack of a better word, an aggressive buyer. 

By an “aggressive buyer,” you mean a fellow who wants to get a 
discrimination; is that right? 
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Mr. McMirtan. No, sir, not necessarily. An aggressive buyer is a 
buyer who wants to get the best price he can get; and of course if he 
= get a discrimination, with 2 (f) out of the way, why shouldn’t 

e try? 

Senator Krerauver. Then your point is that this hungry manu- 
facturer you talk about on page 2 would be in a better position to 
meet the demands of the aggressive buyer if he had a rule of law 
which required him, within reasonable cost limitations, to give the 
same price to other people in that competitive territory ¢ 

Mr. McMiian. Yes. I just don’t think that manufacturers of 
candy, at least, can resist the large group purchases they have an 
opportunity to bid on, so to speak, or to accept. 

You come along—I mean we have difficulty in getting across to the 
manufacturers that the wholesalers do 45 percent of the total volume, 
and of course over the course of a year do a terriffic amount of business. 
But the wholesaler buys weekly and monthly, and he does not shake 
a big bunch of orders in the manufacturer’s face like the big mass 
buyer can do, and we consequently haven’t the bargaining basis 
that another buyer might have. 

The result is that the manufacturer is tempted to violate the law and 
give these discriminations in the face of the offer of the large pur- 
chasers. 

Senator Keravuver. Is it not frequently the case that the aggressive 
buyer will be able to persuade the hungry manufacturer to grant him 
a Dibsiiateation ? 

Mr. McMitian. Yes, sir. 

Senator Krerauver. On the basis that he had a low offer from some 
other manufacturer ? 

Mr. McMiiian. Yes, that istrue. I think that in the instance men- 
tioned here, the buyer probably wouldn’t even go so far as to attempt 
to persuade him but, being large, he simply says to the seller, “I am 
paying $5 for 10-cent bars. Take it or leave it.” 

Now, if he needed anything more than that, the manufacturer could 
say, “Well, have you got any $5 prices?” And the answer could very 
well be that he does, that he could buy the 10-cent bar output of one 
manufacturer. So the result would be that every buyer who sells that 
man now has a defense of “meeting competition in good faith.” 

Senator Kerauver. Mr. McMillan, you do not think this discrimi- 
nation inures to the benefit of the consumer, do you? 

Mr. McMittan. No, sir, it does not, because a nickel bar and a dime 
bar sell for a dime and a nickel, the consumer pays the same price 
regardless of what the distributor gets. 

Senator Keravuver. The fellow getting the discrimination just puts 
the money in his pocket or enlarges his business? 

Mr. McMitxian. That is right, and he is able to do certain things 
which the fellow who gets less cannot do, and therefore gets a larger 
segment. of the market. 

Senator Keravuver. If the manufacturer did not have to give a 
discriminatory price to some people, he might be able to put a little 
more candy in the bar. 

Mr. McMritxan. Sure; definitely. 

Senator Krrauver. I remember back when I was a boy, Mr. Mc- 
Millan, I would get my daddy to give me 5 cents, which I would hang 
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around all day to get, and I would buy a 5-cent bar of candy. Then 
T really had something. There was a lot of candy. You would have 
enough to share with your boy friends. 

Nowadays, when my children buy a 5-cent bar of candy, it is not 
very much candy, just a lot of paper usually. 

Mr. McMiuxan. That is often correct, Senator. But in defense of 
the 5-cent bar, it must be recognized that there are very few items for 5 
cents, and actually many candy manufacturers feel ‘that it has been 
a mistake to try to maintain a 5-cent bar rather than giving a greater 
value at 10 cents. 

Senator Krerauver. Anyway, there might be a little more candy—— 

Mr. McMittan. There might be; I am sure there would be. 

Senator Krravver (continuing). In that 5-cent bar if they did not 
have to give some unjustified price discriminations. 

Mr. McMuzan. That is right. 

Senator Krerauver. I want to congratulate Mr. McMillan for a very 
thoughtful statement presented on behalf of an important segment of 
industry. I was surprised, frankly, when I saw that your distribu- 
tors handled approximately $1 billion worth of confectionery. 

Mr. McMutan. It doesn’t seem like a large industry, but it is quite 
substantial in terms of total volume. 

Mr. Dixon. Mr. McMillan, on page 3 of your statement, it is clear 
in your mind that the Canteen case, of course, was brought under sec- 
tion 2 (f). 

Mr. McMixan. Yes; it is. 

Mr. Dixon. Of course, to have a2 (f) violation, you had it explained 
to you that there must be a corresponding 2 (a) violation. 

Mr. McMitian. That is right. 

Mr. Drxon. I assume that the point you are making in that state- 
ment is that with the good faith defense being interpreted as it is today, 
if you would proceed against the seller who woud be violating 2 (a), 
it would be most difficult, if not impossible, to carry that burden; is 
that the point you are making ? 

Mr. McMitian. That is correct. 

I would say that if those cases against those manufacturers who were 
charged in selling to Canteen had not been dismissed before the Su- 
preme Court decision, they certainly would have come in with a claim 
of meeting competition in good faith, and they would have been dis- 
missed ultimately, anyway. 

As I say here, they were dismissed on a small technicality. 

Mr. Dixon. Do you find the same difficulty in your industry when 
you attempt to ferret out the competition that is being met when you 
go to the seller, that you kind of go in a circle looking for who was the 
top competitor whose price is being met ? 

Mr. McMitxan. Sure. Yes. I don’t think a competing wholesaler 
could find out who was the first one, and it would be very difficult, I 
guess, for the Federal Trade Commission to find out, too. 

Mr. Drxon. In the ex: maple, you gave about the bars of candy, I be- 
lieve that figures out about 114 cents per bar discrimination. 

Mr. McMinian. Pretty close to it. 

Mr. Dixon. Let me just take this: A small buyer paid $6.50 for a 
hundred bars, that is 614; and the large buyer pays $5, that is 5 cents 
a bar—or 11% cents difference. 

Mr. McMiutxan. That is correct. 
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Mr. Dixon. If the large buyer were to sell, as well as the small buyer, 
at 10 cents, the large buyer would pay 5 cents and he would end up with 
a 5-cent gross profit, would he not ¢ 

Mr. McMitzan. That is right. 

Mr. Dixon. The small buyer would pay 614 cents, and he would only 
end up with 314 cents gross profit. 

Mr. McMutan. That is correct. 

Mr. Dixon. Do you have any opinion as to the operating costs, as 
between the large and the small buyer, that you would like to express ? 

Mr. McMitian. Well 

Mr. Dixon. Let me ask it this way: What effect would that have 
upon the net profits that they would make, and their ability to 
compete ¢ 

Mr. McMitian. Well, I don’t have the figures as to comparative 
profits of this particular concern and the wholesalers, but I am sure 
that this has a bearing on the subject: That within the last 10 years, 
there has been an approximately 35-percent reduction in the number of 
wholesale distributors of candy. 

Mr. Dixon. Do you account for this reduction in number by these 
price discrimination practices ? 

Mr. McMirtan. Yes, sir. I feel that the profit or the potential 
profit on candy has been so reduced that the wholesalers have just 
gotten out of the candy business. 

Well now, you say then haven’t been put out of business. That is 
correct in many cases. But, you see, candy is a sideline with most 
wholesalers. There are the grocery wholesalera, the tobacco whole- 

salers, and it is an important ‘item from the st: indpoint of profit. But 
when they cannot make a profit, then they get out of it; and all the 
while the big mass ¢ ompetitors are getting larger 

Mr. Dixon. That is all. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumepris. I have just two observations: 

One, when Senator Kefauver asked you if these savings are passed 
down to the consumers through the chs ainstores, some consumers can 
get candy, 4 for 15 and 3 for "10, where is a 5-cent bar, at most retail 
outlets. So there are some savings. 

Mr. McMitxan. Well, that is true, but I had primary reference to 
the vending operation. 

Mr. Crrumpris. Yes. 

Secondly, it seems one of your major complaints, and I think you 
are very logical in bringing it out, is ths at 2 (f), which is the counter- 
part of the seller discrimin: iting, meaning, that the buyer discrimi- 
nates, has been made ineffective by the Supreme Court decision; that 
is one of your major complaints. 

Mr. McMittan. That is right. 

Mr. Cuumpnis. If you had a choice between amending 2 (b) or 2 
(f), which would be your choice, so far as your particular industry is 
concerned ? 

Mr. McMuxan. I believe I would amend 2 (a), or 2 (b), rather, 
because I think it is far more difficult to enforce the law under 2 (f) 
than it is under 2 (a). 

Mr. Cuumerts. You meant 2 (b) ? 

Mr. McMitian. Than it is 2 (b), yes. Well, I connect 2 (a) and 
(b), because (a) is the discriminations and (b) is the defense. 
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Mr. Cuumpris. No further questions. 

Senator Keravuver. Mr. Bolton-Smith? 

Mr. Bouton-Smirn. Thank you, Senator. 

Mr. McMillan, I wonder if you would again trace the market struc- 
ture of your industry, indicating the channel from manufacturer to 
wholesaler to retailer, as compared with the channel from manu- 
facturer to retail seller direct, and other things of that sort, with some 
rought estimate of the percentage of the candy business that goes 
through each now, as compared with some prior date. 

Mr. McMuzan. Yes, sir. 

Just giving you figures from memory, I believe that today it would 
run something like this: The wholesaler does about 42 percent of the 
all-candy business; the chainstore around 22 to 24—I had better check 
mine and do a little addition. 

The direct buying retailers probably will run 18 to 20. 

Now, how much does that add up to? Have I got too much per- 
centage ? 

Mr. Cuumeris. Of course, your chains and your direct to the retailer 
could be the same thing in some instances. 

Mr. McMixan. Well, in the Census, Department of Commerce, fig- 
ures, they do separate them, and you do have your department stores 
and supermarkets and others that are called direct retail buyers, and 
the others are chainstores, which are both wholesale and retail, I would 
say. 

Mr. Cuumerts. What would you call a chainstore in that sense? 

Mr. McMiuxan. Well, I would call him a wholesale buyer and a 
retail seller. 

Mr. Cuumpris. I mean the name of a company that is a chainstore 
in the candy business. 

Mr. McMitian. Oh, Safeway is a good one, I think. Of course, 
Safeway also manufactures merchandise, too. 

Mr. Bottron-Smiru. The percentages which you have given, Mr. 
McMillan, range from a total of 82 percent to about 86 percent. 

Mr. McMitian. Yes. Let’s see, there are other classes in there. 
Perhaps I put some of those figures too low. Those are the major 
divisions, though. 

Mr. Botron-Smirn. Let’s say the rest is done by other people. 

Mr. McMitxan. Yes. 

Mr. Borton-Smirn. Can you describe more precisely the direct 
buying retailers? 

Mr. McMitian. Yes. 

Mr. Bouton-Smirn. Why do they get an opportunity to buy direct ? 

Mr. McMitxan. Well, largely because the manufacturers do not 
have a policy of selling only to wholesalers. They seek—well, 
let’s say it this way: Anybody who can buy a case or two cases, a 
minimum shipment of candy from the manufacturer, can buy it. 

Mr. Bottron-Smiru. And they get a wholesale price ? 

Mr. McMian. They get the same price the wholesaler gets. 

Mr. Bottron-Smiru. Even though they sell at retail ? 

Mr. McMitian. That is right. 

Mr. Botton-Smirnu. Is that considered a price discrimination in the 
industry, or is it accepted practice ? 
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Mr. McMruawn. It is the accepted practice, but we think that that 
is one of the factors which is driving the candy business to the super- 
markets, which has been a definite trend. 

You asked about changes. There was a time when wholesalers did 
50 percent of the candy business, and the direct buying retailers prob- 
ably about 4 or 5, and the chainstores about 15 to 18. And we think 
that if you want to come right down to what is tending toward a 
monopoly, you will find that the ability of the chain buyers to buy 
direct, and even at the same price, puts them at a definite advantage 
over the independent retailer who buys through the wholesaler. 

Mr. Borron-Smirn. The chainstore buys at a price which is the 
same as the wholesaler’s ? 

Mr. McMitian. That is right. 

Mr. Bouron-Smiru. The same price the wholesaler pays? 

Mr. McMittan. Actually, the history of candy in the past 15 years 
has been that most of them bought at a lower price than the whole- 
saler, and we have been working with the Federal Trade Commission 
to get on an even keel, so to speak. 

Mr. Bouiron-Smiru. Does the practice of giving a retail seller, 
whether a direct buyer or a chain, a wholesale price, stem back to any 
pe price discriminations in the industry ? 

r. McMitan. I don’t know that there is a connection there that 
I can recall now. 

Mr. Bortton-Smirn. Put it another way: If you try to find who 
started a spiral of price discriminations, is it a feasible search? Can 
you really ever find a man who first started the spiral of price dis- 
criminations ? 

Mr. McMittan. I doubt that you can find them. In the Canteen 
case, for example, there were some 35 manufacturers cited in that 
instance. I don’t know who could have been the first one. 

Mr. Botron-SmitH. What kind of retail outlets handle candy ? 

Mr. McMitian. About as many as handle any other item. There 
are about a million and a quarter retail outlets that handle candy. 
Our customers are in just about this order: grocery stores, drugstores, 
luncheonettes, soda fountains, by now we are getting into restaurants 
and filling stations, and that sort of thing. 

Mr. Bottron-Smirn. Retail stores which handle candy exclusively 
usually make their own, do they? 

Mr. McMittan. Yes, sir. 

Mr. Borton-Smirn. That is all, Mr. Chairman. 

Mr. McMittan. I might say that accounts for some of the other 
percentage that I was giving you there. The manufacturing retailer 
is an entirely different branch. 

Mr. Cotiins. Mr. McMillan, has the 5-cent candy bar gone the way 
of the 5-cent cigar? 

Mr. McMuuan. No, sir; because about 40 percent of the candy still 
produced is in the 5-cent field. 

Mr. Cotttns. Is in the 5-cent field? 

Mr. McMiian. Oh, I am wrong about it. About 40 percent of 
the candy business is in the 5- and 10-cent field, and approximately 
one-fourth of that is 10-cent bars. The 10-cent bars are on the in- 
crease, however, and the 5-cent bars—— 
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Mr. Coriins. Most of the 10-cent bars are dispensed in these auto- 
matic vending machines? 

Mr. McMitian. No, sir. 

Mr. Corns. It goes through the stores? 

Mr. McMirtan. Yes, sir. The wholesalers are the major dis- 
tributors of 10-cent bars. 

Mr. Conuins. I didn’t know that. 

Mr. McMitxan. Vending machines have had difficulty in convert- 
ing to a 10-cent machine. 

‘Mr. Cotiins. At the conclusion of your statement, page 3 and the 
top of page 4, you speak about this problem you are faced with, the 
competition of the big supermarkets, and you say: 

The supermarkets, as a rule, buy confectionery directly from the manufac- 
turers, and by use of their large purchasing power might well be able to secure 
extremely low prices from one of the many smaller confectionery manufacturers, 
even though such prices are illegal. Having done so, these supermarkets could 
then pyramid their advantages by purchases from hundreds of other confec- 
tionery manufacturers who could protect themselves under the “meeting of com- 
petition” defense. 

You are not saying that that situation actually exists, are you? 

Mr. McMuxan. No; because I have no proof. But we are told 
almost weekly that that situation does exist. 

Mr. Couuins. You feel that it could, but you do not state categori- 
sally that it does presently exist ? 

Mr. McMitzan. That is right. 

Senator Kerauver. As I understand it, you say you are told almost 
weekly that that is the situation. 

Mr. McMitian. Yes. And I would like te make this statement: 
We have got to go back to the reason why these things are not reported 
to the Federal Trade Commission. The members of my industry are 
very concerned about what we consider the lack of enforcement of the 
Robinson-Patman Act in the past 15 years, and I think this Automatic 
Canteen case is typical, where it took several years to find out about it, 
and that emphasis is on the secrecy of these discounts; and then when 
we got it there were 11 years of litigation, investigation and litigation. 

Well, now, you can’t imagine a fellow is going to break his neck 
to report somebody if he hears of him getting a better price, and espe- 
cially if he knows the fellow can claim he is meeting competition in 
good faith. 

Mr. Cotiins. Now you are speaking of a legal price. If it is an 
illegal price, naturally good faith would not apply. 

Mr. McMiuan. Well, we put—I and counsel—I put a good 
bit of emphasis on the Supreme Court’s reference to meeting com- 
petition in the Standard Oil case. Apparently everybody doesn’t 
agree that it had any significance; but if it were a legal price, I would 

say that he has a de fense, adequ: ite defense. 

Mr. Cotirs. One other thing. What is the situation among the 
candy wholesalers in the sparsely settled areas of the country ? Is 
that the area where the wholesaler really comes into the picture more 
so than in the urban areas? 

I am thinking of towns of 10,000, 15,000. Is that where the whole- 
saler, the candy wholesaler , operates at the greatest advantage? 
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Mr. McMitian. No, sir; I don’t believe that is correct, because your 
large cities have an aw ‘ful lot of small, independent stores that have to 
be serviced. I would say it is pretty uniform where the whole- 
salers 

Mr. Courins. In your larger metropolitan areas you have a number 
of wholesalers, competing wholesalers. 

Mr. McMittan. That is right. 

Mr. Coxiins. Do you ever run into this situation, or would this 
happen, as you mention in your statement, where a hungry buyer was 
able to get a favored price from a manuf: acturer because of the quan- 
tity bought ¢ You mentioned that. 

Mr. McMitian. Yes. 

Mr. Cotuins. Would the shoe sometimes be on the other foot, where 
a wholesaler got a price, a favored price, and then he would turn 
around and try to pass on a favored price to a retailer at the expense 
of other retailers in the same area ? 

Mr. McMunnan. I don’t believe many wholesalers, if any, are able 
to get a preferred price over other wholesalers; but if he did, he would 
probably use it as a competitive weapon against his fellow wholesalers. 

sut asa rule, those fellows just do not buy enough—the discrimina- 
tions come in in all sorts of ways. It is not just a question of 2 (a.). 
It is 2 (d), and (e), and so many things, like advertising allowances, 
which the wholesalers can’t easily use, and those are the sort of things 
which place us at a disadvantage. 

The 2 (a), of course, is a basic one, and we think if we could stop 
that, we would be well along the road toward competing. 

Mr. Cotnins. That is all, thank you. 

Senator Krerauver. Mr. O'Callaghan, do you have any questions ? 

Mr. O’CALLAGHAN. No, sir. 

Senator Krrauver. Mr. McMillan, let me clear this up: You said 
that you were very dissatisfied with the enforcement of the Robinson- 
Patman Act. by the Federal Trade Commission insofar as the candy 
industry is concerned. 

You mean that in the light of their difficulty in enforcing it under 
the Automatic Canteen case and the Standard Oil of Indiana decision ? 

Mr. McMinian. That is correct, and I think there are some funda- 
mental procedural difficulties that exist which slow up the process, and 
I am not—I cannot designate just exactly what those are, but if you 
take the Canteen case, where there are 11 years of delay, I am sure it 
was not intentional on anybody’s part 

Senator Kerauver. You mean a case the ut takes 10 years to bring * 
a final conclusion is not much help to one of your little wholesalers? 

Mr. McMiutianx. Absolutely not, and those boys get discouraged 
when it takes so long. 

Senator Keracver. A very bright man here gave me the answer to 
this 5-cent business, Mr. McMillan, and I will see if you agree with it. 
This is my very bright administrative assistant, Mr. Richard Wal- 
lace’s, contribution to the hearing. The 5-cent cigar has become a 
5-cent cigarillo; the 5-cent candy bar has shrunk to a 5-cent bar-ette. 

Mr. McMittan. I would agree with you, but there is an awful lot of 
penny candy and 2-cent andy still sold, and we think that is basic 
in the candy business, because it appeals to that small child. 
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Is that all, Mr. Chairman ? 

Senator Kerauver. Thank you very much. 

We will meet at 10:30 in room 155, and then we will meet at 2 
o’clock back in this room. It is possible some Senators may wish to 
testify in the morning. 

We will stand in recess until 10:30 o’clock in the morning. 

(Whereupon, at 12: 20 p. m., the subcommittee recessed, to reconvene 
at 10:30 a. m., Friday, April 5, 1957.) 
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FRIDAY, APRIL 5, 1957 


Untrep Srates SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JJ UDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10:45 a. m., in the 
caucus room, Senate Office Building, Senator Estes Kefauver pre- 
siding. 

Present: Senators K efauver, Dirksen, and O’Mahoney. 

Also present: Paul Rand Dixon, cocounsel and staff director; Dr. 
John M. Blair, chief economist; Philip Layton, attorney; Peter N. 
Chumbris, counsel for the minority; Carlile Bolton-Smith, counsel to 
Senator W ey: Thomas Collins, of the Committee on the Judiciary ; 
Langdon C. West, administrative assistant to Senator Hennings; 
Jerry A. O’ ‘Callaghan, legislative assistant to Senator O’Mahoney ; 
Dr. Paul Banner, “economist on subcommittee staff; and Howard B. 
Shuman, legislativ e assistant to Senator Douglas. 

Senator Keravuver. The committee will come to order. 

Senator Paul Douglas was to appear this morning, but he had an 
emergency meeting of a committee where he must preside himself, I 
believe. Mr. Shuman, his legislative assistant, is here. 

Mr. Shuman, will Senator Douglas be able to appear this morning? 

Mr. Suuman. No, sir. He has another committee meeting, but he 
will file a statement for the record, if you are leaving the record open 
for a few days. 

Senator Kerauver. You are advised the record will be left open for 
1 week from today. 

Mr. Suuman. Thank you. 

Senator Keravver. I have a letter from Senator Theodore Francis 
Green, in support of S. 11. 

(The letter appears in the appendix on p. 1277.) 

Senator Keravuver. Since our hearings are drawing to a conclusion, 
and in view of the fact that 1 or 2 issues have not been very fully ex- 
plored, I asked Dr. John Blair, the chief economist of the subcom- 
mittee, to analyze the writings of various economists on this subject 
and to give us any new infor mation that might be available in connec- 
tion with these particular matters. 

One is the oft-made statement that S. 11 would bring about price 
rigidity. That isthe main thing. And also whether legislation of this 
sort would stifle competition or whether it might increase competition. 

I think we are very fortunate on the subcommittee in having as our 
chief economist a man who spent more time and knows more about 
the pricing picture than any person I know of the entire country. 
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In addition to his other writings on the subject, I recently had the 
privilege of reading an article entitled “Economic Concentration and 
Depression, Price Rigidity,” an article by Dr. Blair in the American 
Economic Review of May 1955. And also an article, “Means, Thorp & 
Nealon Price Inflexibility,” as it appeared in the Review of Economics 
and Statistics of November 1955. 

I mention these because someone who reads the record might want 
to refer to them. 

I also asked Dr. Blair to list for the benefit of the committee the 
writing of economists pro and con on these various subjects, giving 
reference where information can be found, and I see that in his state- 
ment that has been done. 

Dr. Blair, have you endeavored to analyze these issues, or are you 
in a situation to give the committee some information in connection 


with them ? 


STATEMENT OF DR. JOHN M. BLAIR, CHIEF ECONOMIST, SUBCOM- 
MITTEE ON ANTITRUST AND MONOPOLY, OF THE SENATE COM- 
MITTEE ON THE JUDICIARY 


Mr. Buatr. Within the brief time available, Mr. Chairman, I have 
endeavored as best I can. The result is the statement which I will 
now present to you. 

I wish, of course, to express my appreciation for your kind remarks, 
but I wish to issue a heavy disclaimer or caveat concerning the value 
of my writings in this field, or any field for that matter. 

Mr. Chairman and members of the committee, in neqpenee to your 
request I have endeavored in this statement to make a brief analysis 
of certain aspects of the relationship of price discrimination to price 
rigidity. 

As you indicated yesterday, the contention that S. 11 will make for 
price rigidity has frequently been put forward during the course of 
these hearings. By imposing a restraint on the right of sellers to 
charge lower prices to some buyers than to others S. 11, it is svid, will 
have the effect of making prices more rigid than they would otherwise 
be. This contention has been put forward in these hearings not so 
much as an argument or line of reasoning, but simply as an asserted 
conclusion, with the implication that it is generally accepted by the 
economic profession. 

Actually, the question of the relationship of price discrimination 
to price 1 rigidity is a subject of considerable dispute among economists. 
It is not my purpose here to try to evaluate or even summarize all of 
the economic arguments, both pro and con, which have been advanced 
on this issue. Expressions of the varying points of view are to be 
found in previous hearings before this committee as well as other 
committees of Congress. In response to your request and in the 
thought that it might be of some possible value, I have attached at 
the end of my statement a bibliography, listing the economists who 
have testified in recent years on the subject of price discrimination 
and indicating where their testimony may be found. 

Senator Kerauver. These are testimony of various and sundry econ- 
omits before congressional committees and also their artic les—they 
seem to have all been before various committees; is that correct ? 

Mr. Buair. That is right, sir. 
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There are bibliographies such as the one prepared by Professor 
Chamberlin of Harvard, in which listings of writings of econom'sts 
in this general area are : available where the - writings appear in articles, 
books, and so on. What this represents is, you might say, an addi- 
tional tool for research in the form of a listing of their te stimony 
before congressional committees which is sometimes difficult to locate. 

Senator Kerauver. This will be very useful so we can refer to those 
hearings. 

All right, sir. 

Mr. Bratr. My presentation today will be confined to presenting 
certain new data and what I believe is a new conceptual approach to 
the problem. The data bear on one of the arguments which have been 
advanced in support of the proposition that price discrimination 
makes for less rigidity. For lack of a better term, it has come to be 
referred to as the “erosion” argument. 

The “erosion” argument is a fairly sophisticated form of reasoning, 
since it accepts as its initial premise the word as it actually is, rather 
than some abstract economic model of perfect competition. 

At that point I would I'ke to make it clear that I am in no way de- 
precating the usefulness of the model of perfect competition. I would 
like to quote in this regard briefly from testimony by Prof. Holbrook 
Working, associate director of the Food Research Institute, Stanford 
University, Stanford, Calif., given before the House Small Business 
Committee on November 14, 1955. 

Senator Kerauver. Is that the institute that was sponsored at Stan- 
ford by former President Hoover? 

Mr. Buatr. That is my recollection, sir. 

Senator Krravver. Is Professor Working an eminent authority? 

Mr. Buatr. I would say that Professor Working is very highly re- 
garded in the economic profession. 

The quotation is as follows: 


Consider why the theory of perfect competition was constructed. Its purpose 


was to analyze the effects of competition under conditions which are somewhat 
artificially simplified for purposes of analysis, but which were supposed to fairly 
well approximate actual or attainable conditions in a considerable part of the 
economy. The results of this analysis were to show that competition of the sort 
considered had desirable results. Among those results that were considered 
desirable are some that depend directly on absence of price discrimination. The 
belief that price discrimination tends to be objectionable runs as a thread as a 
thread through all the history of economic thought on the effects of competition. 
Any implication that economists have held only that price discrimination was 
objectionable under the peculiar and special conditions of perfect competition, 
and under those conditions only, is untrue. 

If long-standing beliefs regarding the effects of price discrimination deserve to 
carry weight, then there is a burden of proof on those who would argue that price 
discrimination is harmless under particular conditions. 


In essence, the erosion theory represents one attempt to carry the 
burden of proof by those whose views run contrary to tradional eco- 
nomic thinking. 

The premise » of the erosion theor y is that today, whether we like it 
or not, relatively high levels of concentration prevail in many lines 
of industry. The big firms in these industries, or oligopolists, as they 
are referred to by ec ‘onomists, generally have substantial control over 
their markets, or in the words of economists, some degree of monopoly 
power. But this control over markets, so the argument runs, can be 


and frequently is broken by the power of big buyers, such as chain- 
91068—57—pt. 2—30 





1178 TO AMEND SECTION 2 OF THE CLAYTON ACT 


stores, mail-order houses, and so on. The mamentpetiien in the market 
on the selling side are thus said to be offset b y imperfections on the 
buying side—a case of “countervailing power,” to use Professor Gal- 
braith’s term. The big buyer demands of the big seller a special price 
concession, stating or implying that unless it is forthcoming he will 
give his business to someone else, put his own private br and on the 
market, or even construct his own facilities and make the product him- 
self. Confronted with these alternatives and wishing to secure the 
large market represented by the big buyers’ operations, the big seller 
accedes and grants the concession. In order not to offend his other 
customers who may be in competition with the big buyer, the conces- 
sion is made secretly. But secrecy in matters of this kind is hard to 

maintain. Word of the concession, it is held, gets out to the other 
buyers, who one by one come to dem: and equal treatment. Soon the 
seller finds that he is making the concession to so many of his customers 
that he ends all pretense of secrecy and transforms his selective 
price concession into a general price reduction. Thus, it is argued, 
what had begun as a discriminatory price available to one buyer g grad- 
ually ‘ ‘erodes” into a general price ssahatiogy| available to all. 

I might add that this same chain or sequence is presumed to occur 
when the. competitors of the big buyer go not to the seller from whom 
the big buyer had obtained the concession but to competitors of that 
seller. These competitive buyers will, in effect, put pressure upon 
their sellers to give them the same treatment which the seller in ques- 
tion gave to the ‘big buyer. 

But regardless ‘of which sellers these competitive buyers went to, 
had it not been for the right of the big seller to make that initial 
price discrimination, so the argument runs, the general price reduc- 
tion would never have taken place, and the consumer would have been 
deprived of the benefit of the lower price. 

For all its plausibility, which is its principal virtue, the “erosion” 
theory has not as yet been supported by any organized body of data. 
There I wish to reemphasize what Professor W orking stated, that 
the burden of proof is on those who would argue that price discrimina- 
tion is harmless or even beneficial. 

The erosion theory is still in the nature of a hypothesis, one which 
may or may not be true. It has been seriously questioned by the find- 
ings of Profs. Joel Dirlam and Alfred Kahn in their analysis of the 
A. & P. case: 

It was A. & P.’s systematic attempt to force suppliers to discriminate in its 
favor which constituted the essential element in the Government’s case. Setting 
aside the possible cost justifications of such discounts, what support does the 
evidence provide for the theory that coercive bargaining of this sort may force 
suppliers’ prices down closer to the purely competitive level? 

The record of the case discloses few significant examples of A. & P.’s buying 
policy exerting any influence on prices of groceries supplied under seriously 
monopolistic conditions. The soap companies apparently refused to grant spe- 
cial concessions, no matter how much pressure was applied. From Quaker Oats 
and Ralston, two large cereal manufacturers, A. & P. received concessions not 
available to its competitors, but these were on trading items only, list prices of 
branded products were probably not affected by these discounts or by the private- 
brand competition which they made possible. A. & P. apparently never bothered 
to bargain for special concessions on evaporated milk. Patent control on 
processed cheese for a long period deprives it of a vital bargaining weapon—the 
threat to manufacture itself. 
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The new data, to which I referred at the beginning of my state- 
ment, provide a further basis for questioning the “erosion” theory and 
thus tend to support the negative findings of Dirlam and Kahn. 
These data, which relate to purchases of meat by chainstores, were 
gathered last year through a questionnaire sent out by this com- 
mittee in the course of its investigation of the meatpacking industry. 

I might note there that I have by my side Dr. Paul Banner, of the 
subcommittee staff, under whose direction this questionnaire was 
framed and submitted. 

Senator Krerauver. This was in connection with a hearing conducted 
by Senator O’Mahoney last year? 

Mr. Buarr. On the meatpacking industry; that is right. 

More or less as a byproduct operation the information has now 
been organized in such a way as to shed light on the issue now before 
the committee. 

In the meatpacking industry there are a few large firms, principally 
Swift, Armour, and Wilson, a number of medium-size firms, especially 
in pork packing, and a large number of small firms. In retailing, the 
large chain stores with annual sales of hundreds of millions of dollars 
compete with relatively small chains and small grocery stores for the 
consumer’s meat dollar. The question at issue here is what proportion 
of their requirements do the large chain stores obtain from the large 
meatpackers as contrasted to smaller chains. 

The questionnaire was sent to a sample number of food chain stores 
concerning their meat buying practices. The chains chosen repre- 
sented a fairly adequate cross section of the industry by size and geo- 
graphical distribution. An attempt was made to secure a large and a 
small chain food store in each geographic area. 

Senator Kerauver. These footnotes will be printed, unless you par- 
ticularly want to read them. 

Mr. Biarr. No, sir. That will be acceptable. 

In analyzing the data, the sample was divided into two parts, chains 
with sales in excess of $100 million annually and chains with sales 
below that amount. Six firms fell in each size class. For each firm, 
purchases of beef, veal, lamb and pork were analyzed to determine the 
proportion of chain store purchases made in the aggregate from Swift, 
Armour, and Wilson. <A simple average of the six chain store per- 
centages was then taken. 


Proportion of chain-store meat purchases from Swift, Armour, and Wilson, 1956: 


Annual sales of chain stores Beef Veal Lamb Pork 


Percent | Percent | Percent | Percent 
COE Se CEO BD aol sd sh ees tlle ddetdd cama bets 43.5 29.4 63.7 29.6 
Less than $100,000,000. ...............----- sia caging caipaieeeniele ti 52.5 54.1 70.7 30.3 





As will be seen from the table above, the chain stores with annual 
sales of greater than $100,000,000 purchased relatively less for each 


—_— 


1The questionnaire consisted of two me A and B. Part A referred to the overall 
operations of the firm and its meat-packing eae if any. Part B was to be filed for 
each meat-buying unit of the organization. Thus where buying was decentralized, separate 


reports were to be submitted. Of the reports received by the subcommittee, a limited 
number were answered satisfactorily. Twelve firms, with sales ranging from $20 million 
to almost $2 billion annually, supplied data concerning firms from which meat was 
purchased. In the case of the larger firms, more than one meat-buying report was supplied 
in some instances. 
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roduct from the major packers than their small counterparts. Only 
in pork (which is characterized by a much larger number of small 
packers than the other types of meat) were the proportions : about the 
same, 

On the basis of the limited data available, it was possible to make 
several geographic comparisons. Meat buying by the largest chain in 
the sample (one of the Nation’s largest ch: uins) is decentralized and it 

was therefore possible to make area comparisons between this firm and 
its smaller competitiors. Again the general showing is that the big 
chain store and the big meatpackers tend to bypass each other. 


MISSOURLIOWA-ILLINOIS 








Beef Veal Lamb Pork 
abel Sea ek a Te cated 5S Bee et 
Percent | Percent | Percent Percent 
Large chain........-..------ ih a 4 se ecbihn Skul 18 29 57 64 
SEE OME. one eawecocnses siuetewempacossamwresnstes 80 90 92 | 7 
! | 
TEXAS 
Ravne CNM 8 Scene bdeeeeced sdb des cA’ 15 50 | 60 | 9 
OND se os. has 0h att, dinnebeidl ddddbneoduseshrertiacrninns 50 40 | i) 34 
WASHINGTON, MARYLAND, VIRGINIA 
ae - : | : : 
BOON GME. 8. a ceccdepanoud = tallies oa.<in acanattdl dems anna died vai 3 12 | $8 | 6 
De Shook Lecce Eid ccccumees Ms .| 98 | 91 | 80 | o7 
LOS ANGELES 
- : poaeeceeenagenemna pn 7 on _——- 
i 5 nw onteldidibebuinses- Gentes hcesansees 6 | (1) 28 | 46 


Small chain: ......-..- ee Se wana 24 | 0 | 97 | 38 


1 Not available. 


In the Missouri-Iowa-Illinois area the large chain purchased rela- 
tively less than the small chain from the major meatpackers for all 
oroducts except pork; the relatively large number of packers dealing 
in pork in this area which were available as sources of supply to the 
small chain may account for the exc eption. Of the 3 products for 
which comparable data are available in Texas, the large chain pur- 
chased relatively less than the small chain in 2. In the Washington- 
‘ Maryland-Virginia area the pattern was consistent; the large chain 
secured a lesser proportion of its requirements from the major packers 
on each product. In Los Angeles only pork among the products for 
which comparisons can be made is an exception. 

In the Pennsylvania-New Jersey area, no small chain supplied data. 
However, one medium-sized chain can be comp: ared with another chain 
which was excluded from the sample because of failure to provide 
a breakdown of its purchases. This latter firm, more than 3 times the 
size of the medium-sized chain in annual sales, purchased only 11 per- 
cent of its total meat supplies from the major packers, whereas the 
smaller firm in this same area purchased 36 percent of its entire meat 
requirements from these same packers. New England represents the 
exception to the rule. There the one small chain in the sample pur- 
chased relatively less from the major packers than did the competing 
large chains. 
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I do not wish to suggest that the “erosion” theory has been defin- 
itively refuted by the showing that the large chainstores and major 
meatpackers tend to bypass each other or by the showing that when 
a large buyer (A. & P.) did encounter large sellers it did not secure 
any substantial concessions. But these data do provide a basis for 
questioning how pervasive the “erosion” theory actually is in the real 
world. Moreover, they give rise to a somewhat different hypothesis 
which has plausible elements of its own. The essence of this different 
hypothesis is that big sellers and big buyers, each possessing monopoly 
power, will seek to use that power in areas where it will be of greatest 
strategic value tothem. That is to say the big buyer, instead “of lock- 
ing horns with the big seller and thus immobilizing much of his mo- 

nopoly power, will seek to avoid the big seller and obtain his require- 
ments from smaller sellers who do not have any monopoly power with 
which to resist him. 

In that connection, I would like to qoute very briefly from another 
assage from the aforementioned article by Professors Dirlam and 
Kahn. Speaking of the concessions secured by A. & P. from sellers, 

they note: 

Of the 86 companies which the Government alleged in its brief on appeal had 
yielded to A. & P. pressure, 21 were not in Moody’s; the majority were relatively 
small and subject to intense competition. 

I might add that, generally speaking, when a company is not in- 
cluded in Moody’s Manual, the inference is that it is a relatively small 
company. The purport of this quotation is, of course, that the con- 
cessions were secured not from large companies but from small 
companies. 

Similarly, the big seller will, if possible, seek to dispose of his output 
through small buyers who are not in as good a position to extract price 
concessions from him. Certainly, it is not difficult to understand why, 
all other factors being equal, the big buyer would want to bypass the 
big seller, and the big seller would equally want to bypass the big 
buyer. The data which have been cited above relating to the meat 
industry suggest that such a hypothesis does have at least some ap- 
plicability in ‘the real world. The phenomenon of large buyers facing 
equally large sellers does occur, to be sure; but the one will not seek the 
other out. On the contrary, a mutual attempt will be made to avoid 
the other. 

Before leaving this “erosion” argument, there is one further point 
which warrantscomment. Let it be assumed for the sake of argument 
that the big buyer and the big seller do “butt heads,” as it were, and 
that the big buyer is able to secure a special price concession. Does 
this concession actually spread to other buyers? In other words, to 
what extent does the “erosion” process proceed? Does it invariably, 
or even usually, reach such a point as to eventuate in a general price 
cut? Or does it stop after only a few buyers have been given the 
discrimination, or, perhaps, does it fail to spread at all? These are 
pivotal elements in the “erosion” theory on which its proponents have 
provided us with little enlightenment. 

Moreover, it may be obser rved in passing that even if the concessions 
do tend to erode, there is a period between the time when the conces- 
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sion is first secured and when it is made generally available. Since, 
generally speaking, it is the large buyers who are the first beneficiaries 
of any price concessions, the large buyers have a competitive advantage 
over their smaller rivals during the interval in which the “erosion” 
process is taking place. 

Before leaving this matter of price discrimination and price rigidity, 
I would like to present briefly what I believe is a new conceptual ap- 
proach to the problem. Like the “erosion” theory, this approach ac- 
cepts as its initial premise the existence of relatively high levels of 
economic concentration in many industries. It is a generally accepted 
postulate in economic thought that the big producers in such industries, 
or oligopolists as economists term them, generally do not compete in 
price with each other. This postulate is based both upon theoretical 
considerations and upon a fairly extensive body of empirical evidence. 

Incidentally, I might state here that in my opinion the best theoreti- 
cal exposition of this postulate is to be found in a work by Professor 
Fritz Machlup of Johns Hopkins University, “The Economics of 
Seller’s Competition.” In this fairly recent work Professor Machlup, 
has, to my way of thinking, crystallized and refined the analytical 
thinking of economists on oligopoly pricing to a degree, and in a 
manner not hitherto accomplished by any other writer. 

Generally in oligopolistic industries there are a number of small 

roducers. When their price is the same as that of the big producer, 
it is said that they are operating under the “umbrella” of the large 
concerns. Now, with the oligopolists not competing in price with each 
other, the question arises as to where price competition in such indus- 
tries is to come from. Obviously the only potential source is the non- 
oligopolists or smaller producers. 

It is my thesis here that whatever inclination the smaller producer 
may have to inject price competition into an oligopolistic industry has 
been lessened by the Supreme Court decision in the Standard Oil of 
Indiana case. 

This conclusion is based upon a consideration of expectations—a 
form of analysis which has become increasingly important in eco- 
nomic thought. Let us say that a smaller producer endeavors to pry 
away a customer from a large producer by offering a lower price, 
which we will assume, as is generally the case of small enterprises, is 
a nondiscriminatory or lawful price. Under the law as it now stands 
that competitive move by the smaller producer can be met by a defen- 
sive discriminatory action on the part of the large producer. It can 
be met because the law permits price discrimination made in good faith 
to meet a lawful price. The very act of the small producer in offering 
the lower price thus makes legitimate a discriminatory attack upon 
him which, assuming the requisite effect upon competition, would 
otherwise be unlawful. The large producer can maintain his price 
to all other customers while lowering it only to the customer sought 
by the small producer. And there is no limit on the extent to which 
the large producer can continue to cut his price to that particular cus- 
tomer as long as he keeps meeting lower price offers of the smaller 
producer. The Standard Oil of Indiana decision must therefore ap- 
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pear to the large producer as a heaven-sent instrument for putting out 
competitive fires set off by his smaller rivals. 

Since the smaller producer must realize that no matter how low a 
price he may offer, the large producer is permitted to match it with 
a discriminatory price, the question then arises as to what incentive 
there is for the small producer to offer the lower price in the first place. 
The small producer must realize that his large rival generally has an 
advantage in such matters as advertising, sales effort, brand names, 
trademarks, and other forms of nonprice competition. He must there- 
fore realize that if prices are ia the buyer will generally be pre- 
disposed to give his business to the large firm. 

Conmeaneeatty: being unable to offer the nonprice advantages of the 
large producer, and realizing that under the present law any price 
offer that he makes can be matched through price discrimination, why 
should the small seller bother about trying to be competitive pricewise. 
Will not his inclination be simply to give up any ideas of independent 
orice action, charge the oligopoly price, and take what portion of the 
industry’s business which happens to come his way at that price! 
How many times does a small producer in his struggle to obtain cus- 
tomers have to lose out to a discriminatory counter-offer by a large 
producer before he realizes the futility of trying to get out from under 
the oligopolists’ umbrella and be an independent price factor? And 
if these considerations operate against the established small producer, 
will they not operate with even greater force against the potential 
newcomer—the enterpriser who is merely contemplating entrance into 
the industry? To the extent that this analysis of the small producer’s 
reaction is correct, the present state of the law may be seen to make for 
greater, not less, price rigidity. It has the effect of drying up the 
principal potential wellspring of price competition in oligopolistie in- 
dustries and to make prices in such industries more rigid than they 
would otherwise be. 

The above set of circumstances has been deliberately held within a 
narrow definition of the good-faith defense. If the dimensions of the 
good-faith defense are held to be broader, that is, if, for example, the 
large producer would be permitted not only to meet, but to beat, the 
small firm’s offer, or if, as in Balian, it is permitted to meet a general 
competitive situation, rather than a specific price, the incentives of 
the small producer to inject price competition in an oligopolistic in- 
dustry are even further attenuated. 

Thank you. 
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Price Discrimination, October-November 1955 


Page 
Adams, Dr. Walter, professor of economics, Michigan State University, 

aN ina i ete alr hl chia te hewn eaihisnanpeieairin 615 
Blair, Dr. John M., staff member, Federal Trade Commission (vol. I)_---. 335 
Dirlam, Dr. Joel B., associate professor of economics, University of Con- 

eee ee te ata ee ee eo ae Ae ee ak 785 
Edwards, Corwin D., professor of business and government, School of Busi- 

ness, University of IR TU eR ie Dita niece ibe nie plied bic aia conan 111-124 
Fishman, Leo, professor of economics and finance, West Virginia U niver- 

SO Oe AME NR he hs leecher sages tm passe a aanek 667 
Gray, Horace M., professor of economics, University of Tlinois (vol. II)__. 657 
Mund, Prof. Vernon A., University of Washington (vol, II) ~~ ~-_~- Diane 659 
Phillips, Almarin, assistant professor of economics, Wharton Se hool of 

Finance and Commerce, University of Pennsylvania (vol. II) ---------- 692 
Stelzer, Dr. Irwin M., New York University (vol. II) -.-----_- oles 937 
Working, Prof. Holbrook, associate director, Food Research Institute, Stan- 

IER OE Oa a i i i a ees ete ye 630 


Committee on the Judiciary, United States Senate Subcommittee on Antitrust 
and Monopoly, Hearings on Distribution Practices, August-September 1955 


Page 
Adams, Walter, associate professor of economics, Pee State Univer- 

NN ik ee tee he See nl tind been ee ba ke ete eet, ees 10038 
Dirlam, Joel B., assistant professor of economics, ‘Connecticut Colleg Fe 955 
Heflebower, Richard B., professor of economics, Northwestern U niversity- 980 
Markham, Jesse W., associate professor of economics, Princeton Univer- 

SN tetas crisats ss ecitha hv ufhe iebeocipdee ccm teasiparialie- edie Aaroin te middle aabiedae sae “ 929 


Committee on the Judiciary, United States Senate, Subcommittee on Antitrust 
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Senator Kerauver. Thank you very much, Dr. Blair. 

On one other question that has been in my mind, I wonder whether 
there is any economic study on a subject which has been raised here 
often: That the damage to competitors of a customer who has been 
offered a discriminatory price is actually accomplished at the time the 
offer is made, whether it is ever accepted or not. Is there any economic 
writing on that subject or any studies that have been made. If there 
are, I wish you would refer to them both pro and con so we can have 
the benefit of any information on that subject? Has the Federal 
Trade Commission ever made any study on that subject ? 
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Mr. Buarr. Mr. Chairman, I know of no studies that have been made 
on that specific question. I might say that if the analysis that I have 
presented here is correct, there would be reason for assuming that the 
frequency with which lower price offers will be made in the first 
instance would be diminished. As I understand the argument, it is 
to the effect that the competitive damage is done when the initial 
low-price offer is made, regardless of whether that price offer is met. 
Is that correct ? 

Senator Krrauver. Yes; that is right. In the Standard Oil of 
Indiana case, for instance, when Red Indian actually made a lower 
offer to Ned’s, or whatever the other retailers were, whether that lower 
offer had been met or not, the actual damage had already been done 
to the competitors of Ned’s. 

Mr. Buarr. Mr. Chairman, using the illustration that you have cited, 
perhaps I can frame my answer more concretely if I speak in terms of 
the particular set of circumstances that obtained in the Detroit case. 

Let it be assumed, regardless of whether or not these were the actual 
circumstances, that in the Detroit area the gasoline market was an 
oligopolistic market dominated by Standard Oil and a few other large 
enterprises. Let it be assumed also that Red Indian was a small 
producer. 

The question arises as to whether or not the competitive damage 
to the competitors of the buyer who, we will say, was Ned’s, a large 
retail outlet, was done when Red Indian made the low-price offer to 
Ned’s regardless of whether or not that low-price offer was met by 
Standard Oil of Indiana. 

Senator Dirksen. You say the damage was done? 

Mr. Buatr. That is the argument to which the chairman alluded, 
the argument which has been presented in opposition to S. 11, an argu- 
ment which holds that, as I understand it—— 

Senator Kerauver. I asked whether you had any thoughts about 
it or if there was any action or any study by the Federal Trade Com- 
mission that bore upon that subject. Thas has been alluded to fre- 
quently here in these hearings. 

Senator Dirksen. I was thinking about the word “damage.” What 
damage was done? 

Mr. Buatr. Well, I am just trying, Senator, to paraphrase the argu- 
ment as I understand it to be, an argument which has been advanced 
by opponents of S. 11. The burden of my presentation here would 
be that as Red Indian encountered a series of instances in which it 
was unable to sell to a customer of one of the oligopolists because of 
the right of that oligopolist to meet whatever price Red Indian hap- 
egy to make, the result would be that Red Indian would sooner or 

ater come to the conclusion that it was a rather futile exercise to try 
to take customers away from these oligopolists by means of offering 
them a lower price. 

Thus, the initial lower price offers would tend to diminish. That 
would be the relevance of the argument that I have presented to the 
question which you have raised. 

Now, going a little more broadly into general considerations, it 
would seem to me that the testimony by Mr. Marsh yesterday and by 
other representatives, organizations of distributors, raised two very 
practical problems which bear on the problem that you have cited. 
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These practical problems have the effect of giving to the firm consid- 
ering making a price discrimination a greater incentive to make such 
discrimination if S. 11 were not enacted. These two practical con- 
siderations are, first, the difficulty as set forth by Mr. Marsh yester- 
day, of tracing back to find out who instituted the initial discrimi- 
nation. 

Now, the party contemplating making the discrimination, knowing 
that in order to proceed under the existing law it is necessary to get 
back to the initial discriminator, and realizing how difficult a process 
that actually is in real life, would, I think, be more inclined to take 
his chances that it will be impossible for the enforcement agency or 
for any private party to ever find out who touched off the price dis- 
criminations which exist in his industry. 

Senator Kerauver. Mr. Marsh was speaking particularly about 
rubber. 

Mr. Buarr. Rubber tires. I recall he said something to the effect 
the problem was like an endless wheel. Once the discriminations get 
started and you try to find out who started them, you find that each 
seller making the discrimination said that he was merely meeting the 
price of somebody else and thus it goes back and back with the result 
that it is practically impossible in reality to pinpoint the initial dis- 
criminator. Now, if the initial discriminator knows that, he is given 
more incentive to make the initial discrimination than would other- 
wise be the case. 

The second practical problem is the one which has been alluded to 
in various instances throughout these hearings, and that is the diffi- 
culty, even though you find or think you have found the initial dis- 
criminator, of meeting his contention that he in turn is not meeting 
the equally low price of some other competitor. In other words, as 
the law now stands, as I understand it, it is not a matter of great 
difficulty for any seller to hold that in making a discrimination he 
is merely meeting somebody else’s price. As long as that is true and 
he realizes that is true, he is given a greater incentive to make that 
initial discrimination than would otherwise be the case. 

Senator Keravuver. Mr. Banner, do you have a copy of the question- 
naire that was set out to these chain firms? 

Mr. Banner. I do not have a copy with me. I have one back at 
the office. 

Senator Keravver. Will you tell us substantially what the wording 
of it was? 

Mr. Banner. With regard to this question, each chainstore was 
asked to supply the names of the suppliers of these specific meat 
products and the actual quantities purchased from the suppliers. The 
total quantity from all purchasers was also asked for. The major 10 
suppliers, names and quantities were requested. 

Senator Keravuver. In other words, you didn’t simply ask whether 
they got it from the big or little people. You asked them to submit 
the names of the companies they actually got their meat and pork, 
and so forth from. Is that correct? 

Mr. Banner. Yes, sir. 

Senator Kreravver. This compilation has been made by you and Dr. 
Blair from that report ? 

Mr. Banner. Yes, sir. 
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Senator Kreravver. Allright. Senator Dirksen ? 

Senator Dirksen. Are you with the Federal Trade Commission ? 

Mr. Banner. No. 

Mr. Buatr. No, sir. He is with the subcommittee staff. He has been 
an economist on the subcommittee staff since 

Mr. Banner. October of 1955. 

Senator Dirksen. October 1955. What was your work before that 
time ¢ 

Mr. Banner. Prior to my working with the committee, I worked 
for Central Intelligence. 

Senator Dirksen. Central Intelligence. And prior to that? 

Mr. Banner. I was doing graduate work at Harvard. Prior to m 
graduate work I was employed at the Board of Governors of the Fed- 
eral Reserve System as an economist. 

Senator Dirksen. So you have mainly been in Government since 
you have been out of school ? 

Mr. Banner. Yes, sir. 

Senator Dirksen. Have you been in business? 

Mr. Banner. No, sir. I have not been employed by any private 
firms. 

Senator Dirksen. No experience whatsoever in private business ? 

Mr. Banner. No,sir. Not asan employee. 

Senator Dirksen. Mr. Blair, how long have you been with the Fed- 
eral Trade Commission ? 

Mr. Buatr. Senator, I have been with the Federal Trade Commis- 
sion—I was with the Federal Trade Commission from 1946 until 
coming with this committee, which was about 2 months ago. 

Senator Dirksen. What was your line of endeavor before that ? 

Mr. Buair. I have been an economist in Government since 1938. 

Senator Dirksen. What other agencies were you with ? 

Mr. Bratr. Before the Federal Trade Commission it was the 
Smaller War Plants Corporation. Before the Smaller War Plants 
Corporation, it was the War Production Board. Before the War Pro- 
duction Board it was the Temporary National Economic Committee, 
the general investigation of monopoly conducted under the direction of 
Senator O’Mahoney, and before that it was the Bureau of Labor 
Statistics. 

Senator Dirksen. Have you been in business ? 

Mr. Buatr. Well, I don’t know whether you would call it business, 
Senator. I have a farm in Charles County in southern Maryland on 
which I strive mightily to earn a profit by raising tobacco, corn, and 
cattle. I would say I have what you might call a diversified operation. 
I make money on tobacco and lose it on cattle. 

Senator Dirksen. We hardly think of farming as business, however, 
although the farmer is a businessman, I must concede, certainly in 
this day and age. But I was thinking of mercantile business, retail 
distribution, wholesale. 

Mr. Buarr. Sir, I have not been in any of those particular lines of 
commerce. I have had something to do with the disposal of patents 
that I have inherited from my father which involved certain connec- 
tions—not connections, but dealings with business enterprises. 

Senator Dirksen. Let’s put it another way. Have you ever been 
engaged in the buying and selling of merchandise? 

Mr. Buatr. No, sir. 
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Senator Dirksen. At any level? 

Mr. Buatr. No, sir. 

Senator Dirksen. Have you, Mr. Banner? 

Mr. Banner. No, sir. 

Senator Dirksen. That is all. 

Senator Kerauver. Any questions, Mr. Dixon ¢ 

Mr. Dixon. Only one, sir. 

Mr. Blair, in all the economic studies which have been made on 
the various causes of price rigidity, has price discrimination or the 
absence of it been identified as a cause of price rigidity ? 

Mr. Buiatr. During the late thirties and early forties the question 
of price rigidity and “the causes thereof was a matter of very consider- 
able concern among economists. There was considerable disagvee- 
ment in the economic profession as to what the principal causes of 
price rigidity actually were. Some economists, notably Dr. Gardner 
Means, placed principal emphasis upon economic concentration. 
Others such as Dr. Willard Thorp and Alfred Neal tended to em- 
phasize the characteristics of the product or changes in costs. 

In all that discussion there is no reference that I know of to price 
discrimination as either making for or against price rigidity. It was 
just outside the discussion which was t: king place. It may have been 
an oversight on the part of the economic profession, but in all of 
these works, and some of them are most ambitious, the possibility that 
rigidity, flexibility, was due to price discrimination was to my recol- 
lection not mentioned. 

Senator Keravuver. Off the record. 

( Discussion off the record. ) 

Senator Krerauver. We will stand in recess until 2 o’clock in the 
caucus room. 

I am certainly grateful to you for the thorough study you have 

made of this problem in line with the request of the chairman of the 
committee, Dr. Blair. Thank you very much, Dr. Banner, for giving 
us the benefit of these studies. 

(Whereupon, at 11: 50a. m., the subcommittee recessed, to reconvene 
at 2 p.m. of the same day.) 


AFTERNOON SESSION 


(Reconvened, at 2 p. m., pursuant to recess, in room 318, Senate Office 
Building, Senator Estes Kefauver presiding. ) 

Senator Kerauver. We have scheduled Mr. Nerlinger and Mr. Snow 
for this afternoon, but late yesterday afternoon Mr. Joseph M. Creed, 
who is appearing on behalf of the American Bakers Associ: ation, 
asked to make a brief statement. We will give you that opportunity 
right now, Mr. Creed. Your statement will not take long, will it? 

Mr. Creep. No, sir. 

Senator Keravuver. All right, Mr. Creed. 


STATEMENT OF JOSEPH M. CREED, COUNSEL FOR AMERICAN 
BAKERS ASSOCIATION 


Mr. Creep. Mr. Chairman and members of the committee, my name 
is Joseph M. Creed. I am counsel for the American Bakers Asso- 
ciation on whose behalf I am appearing today. 
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My statement on the proposal to eliminate the “good faith” dufense 
from the Clayton and Robinson-Patman Acts will be quite brief. 

A review of the testimony already before your committee indicates 
that just about everything which could be said has been said. 

Senator Krrauver. We are glad to have you say that, Mr. Creed. 
We have tried to hear everybody who has made an application to be 
heard, opponents and proponents. I think actually the record shows 
we have given considerably more time to those opposed to the bill 
than proponents. We have tried to give everybody a hearing. 

Mr. Creep. The American Bakers Association is the national trade 
organization of the wholesale and home service baking industry. We 
represent an industry which is primarily local in nature and opera- 
tions. Our member companies, with few exceptions, serve market 
areas within relatively restricted areas, geographically speaking, from 
their plants. 

The baking industry is one of the most competitive industries in the 
country and its profit margins historically have been very small com- 
pared with those of most other industries. Because of the intense 
competition in our industry, our members, particularly the smaller 
ones, must be able to meet every competitive thrust which comes their 
way. If they could not do so the weaker ones would be eliminated, 
competition stifled, and monopolistic practices encouraged. 

We believe, that if S. 11 and H. R. 11 are enacted into law, this result 
could occur. 

Let me give a fairly common situation as an example. Baker A 
has one or two fringe area customers whom he serves in an area which 
is Baker B’s major market area. 

Baker A has a lower price for his bread than Baker B. To keep his 
customers Baker B must meet that price to these customers or lose the 
business even though the going price in his market area is generally 
higher than in Baker A’s market area. 

What then is the choice of a baker who finds himself in this 
dilemma ? 

Under the proposed amendments, if Baker B attempts to meet the 
competition by meeting the lower price to the isolated customer with- 
out giving the same reduction to all customers, the possibility of prose- 
cution faces him. 

If he decides not to meet Baker A’s price, he loses sales thus weaken- 
ing his own competitive position and strengthening that of his com- 
petitor. 

As most of our members are small-business men they quite obviously 
would be the ones who would bear the brunt of inability to meet com- 
petition more so than their larger competitors. That result is not 
consistent with the purpose of the antitrust laws. 

There is little doubt that the enactment of this provision would 
open the door to considerable litigation and confusion in the business 
world. Because it believes the proposed amendments would be harm- 
ful and not helpful, the baking industry is opposed to elimination of 
the “good faith” defense from these two acts. 

There has been some testimony given to this committee to the effect 
that all the food industries are in favor of the proposed amendments. 
_ The baking industry with an annual dollar volume exceeding $4 bil- 
lion is not in favor of it. . 
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The board of governors of the American Bakers Association at its 
meeting last month adopted the following resolution which I would 


like to read to this committee : 


Whereas there have been introduced in Congress proposed amendments to 


the Clayton Antitrust Act and the Robinson-Patman Act which would eliminate 
the present “good faith’ defense available to persons charged with violation of 
the price-discrimination provisions of said acts ; and 


Whereas the elimination of this defense would be injurious to competition, 


promote monopolies, give rise to much uncertainty and litigation, and generally 
defeat the purposes of the antitrust laws: Now, therefore, be it 


Resolved, That the board of governors of the American Bakers Association go 


on record with the proper committees of Congress as being opposed to the elimi- 
nation of the “good faith” defense from the Clayton and Robinson-Patman Acts. 


I think that this resolution more clearly sets forth our position than 
angeiing else I can say. 

appreciate the opportunity to have appeared before this committee. 
ane Mr. Kefauver, completes the statement which we have on the 
subject. 
Senate Keravver. Thank you, Mr. Creed. 
Have you a list of the executive directors of the association ? 
Mr. Creep. No, sir; I do not. 
Senator Kerauver. Who is the president ? 
Mr. Creep. The president of our association is Mr. E. E. Kelley, Jr. 
Senator Keravver. E. Kelley ? 
Mr. Creep. E. E. Kelley, Jr. 
Senator Kerauver. Who is he? 
Mr. Creep. He is president of the American Bakers Association. 
Senator Kerauver. What company is he with? 
Mr. Creep. He is president of Butter Krust Bakeries in Lakeland, 


Fla. 


Senator Keravuver. Mr. Creed, appearing before this committee 
in the last Congress were a number of bakeries from West Virginia 
and other States who took exactly the opposite view from what you 
have expressed here today. 

Mr. Sites. IT am familiar with their testimony, Mr. Chairman. 
Senator Keravver. They are little bakeries. What they complained 
about was that the big bakeries have come in and find 2 or 3 little 
bakeries in a community and they lower the price there to drive them 
out of business, then move on to the next area and raise the price 
again. Their attitude was that unless some protective legislation like 
this was passed, they were going to be forced out of business. 

Their testimony, incidentally, is at page 562 of the hearings last 
year. Mr. Kettering, the general manager of the Fairmount, Va., 
Bakery, and some others testified to that effect. 

Mr. Creep. Mr. Chairman, I think that the number of bakeries, in- 
dependent bakeries in the country today will show that as far as 
bakeries being gobbled up or put out of business that way is con- 
cerned, there still are a substantial number of them around. 

We have approximately 6,100 independent wholesale bakers in the 
country according to the census of manufacturers’ figures, and that of 
course does not include the retail baker of which there are approxi- 
mately 15,000. 

Senator Krerauver. Mr. Braun, president of the Keystone Bakery 
of Bridgeport, Pa.—whose testimony is on page 559—says: 
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I am here to tell you about price discrimination and other unfair sales promo- 
tions, schemes, practices, by the national food chain stores which is weakening 
independent grocers and bakers. 

I represent two groups. 

I don’t know exactly what the two groups are. 

He says: 

Before I came down here I made a double check on what has happened among 
independent wholesale bakeries during the last 4 or 5 years. I remember dis- 


tinctly 4 or 5 years ago, about seventeen or eighteeen thousand substantial-sized 
bakeries operated throughout the country. Today only about 1,200 exist. 


Then it goes on— 


Senator KEFAUvVER. In the last 4 years? 

Yes, about 400 closed up. Another 100 sold out to international bakery com- 
panies or large regional concerns, 

Mr. Creep. Sir, I do not know the source of Mr. Braun’s figures, 
but the census of manufactures, which is considered to be authorita- 
tive, shows well over 6,000 bakeries in existence, and I don’t think that 
there are any figures which would show the closing of the number 
that Mr. Braun refers to. 

Senator Kerauver. Are those plants or are they companies; do you 
know ? 

Mr. Creep. In the census they would be plants; yes. 

Senator Keravuver. That would mean there might be a large amount 
of multiplant operation ? 

Mr. Creep. Oh, yes; there is that in the industry; but, as a matter 
of fact, the largest unit in the multiplant bakeries, which is Conti- 
nental Baking, accounts for no more than 5 percent of the total baking 
business in the country. 

If that large unit accounts for no more than 5 percent, you can see 
how the rest of it must be divided as you go down the line. 

Senator Kerauver. On page 43 of the hearings before the House 
in the 82d Congress on H. R. 2820, we have a map showing the prac- 
tices of some of these big companies. They start with Chicago and 
go down through the area. They reach a place where there are two 
towns close together with local bakeries. They reduce the price there 
and then go on to the next place where the large bakeries have all the 
business already, and keep the price up until they put the little fel- 
lows, wherever they found them, out of business. 

Mr. Creep. What is the date of that map, Mr. Chairman ? 

Senator Kerauver. This testimony says 1951. 

Mr. Creep. Was that a map of that year? 

Senator Krravuver. This map seems to be taken from the wholesale 
baking investigation by the Federal Trade Commission. It shows 
St. J oseph’s, Mo., it shows Indiana and an area around Chicago. 

Mr. Creep. That would have been 1942 or 1946, I believe. To 
answer your question, Senator, if the companies are being put out of 
business in any way at all, I think that the situation should be cor- 
rected, but I doubt that that is the situation. 

I do not agree with the allegations which were made by those wit- 
nesses. Undoubtedly companies have gone out of business and others 
have sold their plants to larger companies, but I do not think it is 
something that would be other than normal in the usual course of 
operations. 
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Senator Keravver. Mr. Creed, what this purports to be are the 
actual statistics of the lowering of prices to put little fellows out of 
business. 

You are familiar with these facts and figures. You don’t disagree 
with them, do you? 

Mr. Creep. I disagree with them to the extent that the purpose of 
the lower prices in those cases or any cases were to put other bakers 
out of business. 

Actually we have members on both sides of the situation there— 
those who were affected by the operations and thuse who were the 
larger ones and who allegedly did those things. 

Senator Kerauver. We thank you for your testimony. 

Mr. Cuumpris. Mr. Chairman. 

Senator Kerauver. Mr. Chumbris. 

Mr. Cuumeris. I would like to ask counsel, in the testimony in 1956 
of the witnesses from the bakeries, espec ially the statement on page 
561, whether that comes under the province of S. 11, or the existing 
law where 2 (b) isthe good-faith defense. 

Senator Keravuver. What page now / 

Mr. Cuumprtis. Page 562. From the facts it looks here like A. & P. 
in its retail stores were charging one price for its bakery goods in one 
town and were charging another price in another town. 

This would be a question of what the retail outlets were doing. 

Senator Kerauver. I don’t believe Mr. Dixon was here. I believe 
Mr. Blair was here at that time. 

Mr. Creep. I wonder if I could make a comment there. 

The gentleman referred to the chainstores. There are two different 
situations involved in the testimony that was given by those baker 
witnesses. The chainstore problem—and by “chainstore” I am refer- 
ring to companies like A. & P., Kroeger, and that ty pe of operation— 
is different from the so-called multistate chain bakeries in our industr y: 

In the testimony there is some confusion as to which is being referr ed 
to at different points. I think that the chain bakeries, if the problem 
is one of putting bakers out of business—and I don’t think that is 
what happened or as a result of their action, but the point I think you 
were trying to develop—the remedy is available under the existing law 
without regard to S. 11 or H. R. 11. 

Mr. Buatr. May I comment on that, Mr. Chumbris? 

Without having had time to recall exactly the situation that ob- 
tained in the specific page to which you refer, my recollection is- 

Mr. Cuumpris. Before you go into that, would you give an answer 
to my question ? 

Mr. Buatr. Yes; my recollection is on what has happened here and 
also what happened in the course of very extensive hearings on this 
very identical matter held by the House Small Business Committee. 

The relevance of S. 11 to the particular problem of the local bakers 
arises when a local baker has a relatively low lawful price at which 
he is selling to all customers in a particular area. A large chain baker, 
who is selling at higher prices in surrounding areas, starts selling in 
that particular area of the local baker and meets the low price of the 
local baker. The large baker then states that all that he is doing is 
meeting the equally low price of a competitor, namely, the low price 
of the local baker. The local baker, on the basis of the principle of 
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indifference, would be expected to lose half the business, half going to 
the large baker and half to the small baker. It often happens that with 
only half of the business in a limited area, the local baker can no longer 
afford to operate. 

I believe that is the relevance of the plight of the bakers to S. 11 
as it has been expressed in congresisonal committees; isn’t it? 

Mr. Creep. Isn’t it an assumption that half of the business would 
go to the larger baker? I am not sure that I am familiar with the 
principle of indifference, but to assume that half the business would 
go to the larger baker and half remain with the smaller baker ignores 
completely the established position of the smaller baker in that market 
area, the preference for his brand and all the usual marketing attrac- 
tion that has been built up prior to the entrance of the larger baker into 
that area. 

Mr. Buarr. Of course, offsetting that are great nonprice advantages 
of the large baker as well—greater advertising, sales effort, nationally 
known brand, and all that sort of thing. It is a very conservative as- 
sumption to make that the local baker would get as much as 50 per- 
cent of the business when a large baker invades his territory and 
offers to sell to his customers at the same price; is it not? 

Mr. Creep. I would consider it a rather broad assumption. 

Mr. Dixon. Mr. Creed, referring to Mr. Chumbris’ question, you are 
familiar with the case of Moore against Meade ? 

Mr. Creep. Yes; I am. 

Mr. Dixon. That was a bakery case? 

Mr. Creep. That is right. 

Mr. Dixon. There was a large chain Sea selling in a local 
area, I believe, in the State of New Mexico! 

Mr. Creep. That is correct. 

Mr. Drxon. It was claimed they were meeting the local intrastate 
price of a local bakery. In a triple damages suit it was held to be a 
violation of section 2 (a) of the Robinson-Patman Act; am I not 
correct, sir? 

Mr. Creep. You are correct, and I think the Supreme Court stated 
that the facts in that particular case showed a definite pattern on 
the part of the defendant to drive the other baker out of business, 
soon the facts in that ease- 

Mr. Drxon. They cut their price in two there, I believe? 

Mr. Creep. I don’t know precisely. 

Mr. Drxon. I think the example that Senator Kefauver was giving 
you was the practice of a large bakery in the city of Chicago, a multi- 
plant operation. They were selling down through the State of Ili- 
nois and across over into the State of Indiana. As they progressed 
along that route, the price changed to meet individual situations until 
immediately preceding several small towns in the State of Indiana, 
they were selling at 9 cents a loaf. Then they dropped the price to 8 
cents a loaf, and then when they passed through 2 towns it went 
back to 9 cents a loaf. 

In that situation, isn’t it a fact that under the Standard Oil of In- 
diana holding by the Supreme Court, the plea of good faith could be 
interjected to meet the local price that was being created by the local 
bakery there? 

Mr. Creep. If the facts could establish that that was the case, I 
would anticipate that it could be interjected there. 
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On the other hand, if it was, as alleged by these other witnesses, that 
the effort was to drive them out of business, then I think the present 
law as now written has a remedy to take care of that situation. 

Mr. Dixon. That would entail the carrying of the burden of proving 
purpose or intent under the Sherman Act, is it not ? 

Mr. Creep. I presume so. 

Mr. Dixon. There is no intent in the Robinson-Patman Act? 

Mr. Creep. No. 

Senator Kerauver. All right; anything else ? 

Mr. Bolton-Smith ¢ 

Mr. Borron-Smirn. Sir, in the last 10 years approximately the 
bakery industry has been undergoing quite a merger movement, 
hasn’t it ? 

Mr. Creep. Well, I guess you would have to define what you mean 
by “quite a merger movement.” There have been mergers within 
the industry. 

Mr. Bortron-Smiru. Suppose you define it and then tell us how 
many there have been. 

Mr. Creep. You were the one who made the allegation, so I would 
rather go by your definition. 

Mr. Bouron-Saarn. I am asking you the question, sir. 

Senator Krrauver. Mr. Creed, you know the bakery business, so 
just answer Mr. Bolton- Smith’s question, if you can. 

Mr. Creep. All I can say on that is there have been mergers. The 
extent of the mergers—I am not in a position to say how many there 
have been. I know there have been mer gers. Some companies have 
bought out other companies,and what the present status is I don’t know. 

Mr. Bouron-Smiru. You are counsel for the American Bakers 
Association ¢ 

Mr. Creep. That is correct. 

Mr. Bou TON-SmiTH. Have you seen any figures as to the number of 
mergers in the last 10 years or any other per iod of time ? 

Mr. Creep. I probably have seen various studies that the Federal 
Trade Commission has put out on mergers. 

Mr. Botron-Smiru. Do you accept the figures as being reasonably 
accurate ? 

Mr. Creep. Which figures ? 

Mr. Botron-Soitru. The ones that you saw. 

Mr. Creep. I would accept the figures from the Federal Trade Com- 
mission on the number of mergers as being reasonably accurate. 

Mr. Bouron-Smrrn. On the basis of the figures you saw, what is 
your best recollection as to the number of mergers within the period 
of time that the figures cov ered ? 

Mr. Creep. It is so long since I have looked at those actual figures 
I could not recall right now what they are. 

Mr. Bouron-Smrrn. Are you familiar with the presentation on 
behalf of the bakers to the subcommittee in connection with the anti- 
merger bill during the last Congress ? 

Mr. Creep. I am not sure. 

Mr. Bovron-Smirn. Are you familiar with the argument that was 
made that, if the antimerger bill were passed, it might interfere with 
the opportunity of the small bakers to merge with big bakers? 
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Mr. Creep. I am familiar that such an argument was made about 
business generally, but I don’t recall that such an argument was made 
with direct reference to the baking industry. 

Mr. Bouron-Smiru. There was a great deal of correspondence to 
that effect. The indication was that there was quite a merger move- 
ment going on in the bakery industry, and that the small bakers should 
have the opportunity of taking advantage of it. 

Would you like to submit the figures for the record as to the number 
of mergers that you think there were? 

Mr. Creep. Any figures that I would give you now, I have no 
knowledge of them. 

In fact, for me to even try to supply them, I would have to check 
through records of companies, find out what on have done. It is 
not the type of information that we follow that closely. We hear of 
a company, perhaps one that might be a member of ours that is 
bought by another company. 

We will hear of something of that sort, but we don’t follow for 
statistical purposes the mergers in the industry. 

Mr. Borron-Smitu. Is a-small bakery more likely to merge if it is 
weak ? 

Mr. Creep. I would think that would be a logical assumption. 

Mr. Botron-Smiru. Would price discrimination tend to weaken a 
small baker if practiced at its expense, either intentionally or un- 
intentaonally ? fs 


Mr. €rerp. T believe price discrimination could very well play a 
part in that. 

Mr. Boiron-Smirn. I will read you a paragraph from the state- 
ment of Mr. H, E. Kettering, general manager of the Kettering Bak- 
ing Co. in Fairmont, W. Va., in which he says on page 564 of the 
hearings at the last session on S. 11: 


A recent bulletin from the American Bakers Association stated that strong 
opposition exists to the proposed change, and the chances of its passage in the 
Senate are not considered good. I do not know who dictates the opinions ex- 
pressed by the American Bakers Association, but in my humble opinion the 
only people who would oppose the bill in question would be those who practice 
discrimination. 

Would you care to comment on that statement ? 

Mr. Creep. I recall that statement. In the first place I was the one 
who wrote the particular bulletin to which he referred. 

I was reporting on what appeared to be the factual situation as to 
the status of the legislation at that time. He expressed it as his 
opinion that only those would oppose it who favored price discrimi- 
nation. 

On the other hand, the board of governors of the American Bak- 
ers Association, which include bakers of every size all went on 
record by way of the resolution which I read previously in opposition 
to the elimination of the good-faith defense from these acts, so there 
must be bakers other than himself who have a contrary view. 

Mr. Bou.ron-Smiru. Then just one concluding question. 

Mr. Kettering follows that by this: 


Anyone who competes honestly and honorably certainly has nothing to lose by 
the passage of S. 11, in my humble opinion. 


You disagree with that I presume ? 
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Mr. Creep. I disagree with that. 

Mr. Bouron-Smirn. Thank you, Mr. Chairman. 

Senator Keravver. All right. 

Thank you very much, Mr. Creed. 

We are glad to have you here. 

Mr. Creep. Thank you, Mr. Chairman. 

Senator Krrauver. Mr. Nerlinger, Jr., what is your position with 
the National Congress of Petroleum Retailers? 

Mr. Nerurncer. Executive secretary. 

Senator Kerauver. Mr. Snow, you are the general counsel ? 

Mr. Snow. That is right, Mr. Chairman. 

Senator Kerauver. You have been very patient; you have been 
here for a long time and we put you off from time to time, so we want 
to give you your full op ortunity this afternoon. 

Mr. NERLINGER. Thank you, sir. 

Senator Kerauver. I see some service station operators in the audi- 
ence. 

Mr. NERLINGER. Yes, sir. 

Mr. Snow. Mr. Chairman, there are about a dozen people here 
who if time would permit would like to be heard. 

However, they have said they would defer to Mr. Nerlinger and my- 
self and also to one other man, Mr. John Costello, who would particu- 
larly like to be heard. 

He is an executive of the Metropolitan Gasoline Dealers Association 
which has members in this area, Maryland, and Virginia. 

Senator Kerauver. Where is Mr. Costello? 

Mr. Costeixo. Right here, sir. 

Senator Kerauver. You stay here. All you others who might be 
heard if we have time, will you stand up? 

If you gentlemen will stay here, we will ask you your names and 
location and see if you have anything to add. 

How do you want to proceed, Mr. Nerlinger ¢ 

Mr. Nerurncer. Mr. Chairman, I have a prepared statement which 
I would appreciate the opportunity of reading and I have a short 
addendum to that statement and then I would like to submit some 
papers here for the record. 

Senator Krravuver. Very well, Mr. Nerlinger, will you start off. 


STATEMENT OF JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY, 
NATIONAL CONGRESS OF PETROLEUM RETAILERS, ACCOM- 
PANIED BY WILLIAM D. SNOW, GENERAL COUNSEL 


Mr. Nerurncer. Mr. Chairman and members of the committee, my 
name is John W. Nerlinger, Jr. I am executive secretary of the 
National Congress of Petroleum Retailers, Inc., with offices at 325 
Farwell Building, Detroit, Mich. 

The National Congress of Petroleum Retailers is the national trade 
association of service station operators and gasoline retailers and has 
57 affiliated State and local associations in 36 States and the District 
of Columbia. 

At our last three annual sessions, delegates from our affiliated asso- 
ciations have unanimously approved and voted to support legislation 
similar to Senate bill 11—the equality of opportunity bill—to close the 
good faith loophole in the Robinson-Patman Act opened by the Su- 
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preme Court decision in Standard Oil Company (Indiana) v. Federal 
Trade Commission (340 U. S. 321), referred to as the Standard- 
Detroit case. 

Our reasons for supporting this bill are basic to our economic sur- 
vival. These reasons are best understood when considered in the 
factual context of the various types of price discrimination practices 
to which gasoline retailers are being subjected as a result of the Su- 
preme Court decision in the Standard-Detroit case. 

First, there is the factual pattern of discrimination involved in the 
Standard- Detroit case itself, that is, a lower price to a so-called jobber- 
retailer who sells his supplier’s branded product at a discount in com- 
petition with the supplier’s other retailers to whom the lower price 
is denied—the lower price to the favored customer being justified by 
the claim of meeting the equally low price of a competitor for this 
customer's business. 

The second pattern of price discrimination is similar to the first 
except that the favored customer is an unbranded retailer and the 
discount proportionately higher, the discount being passed along at 
retail prices 3, 4, or 5 cents below major brand regular. This is the 
type of price discrimination which started the New Jersey price war. 
It is apparently justified under the Standard-Detroit decision if 
granted to meet the lower price of a competitor for the unbranded 
station’s business. 

The third type of price discrimination to which retailers are being 
subjected as a result of the Standard-Detroit decision is the practice 
of a supplier giving a discount to one or a few of its lessee dealers in 
a particular area, usually to combat the competition of an independent 
brand station—but denying such discount to its other branded re- 
tailers in the same competitive area. Justification of this practice 
under the Standard-Detroit decision requires an enlargement of the 
“meeting competition” defense, an interpretation at first adopted but 
recently rejected by FTC; but supplying companies continue to en- 
gage in this type of practice under the claim of “meeting competition.” 

Those are the three principal types of price discrimination affecting 
gasoline retailers permitted, or claimed to be permitted, under the 
“meeting competition” defense as defined in the Standard-Detroit 
decsion. In cases where those practices substantially lessen compe- 
tition or tend to create monopoly (which is frequently the case), we 
believe it is essential to the survival of small business in our industry 
that such practices be eliminated through narrowing of the meeting 
competition defense as provided in §. 11. 

In the balance of this statement, I will separately analyze the prac- 
tical economic and legal considerations involved with respect to these 
three types of price discrimination and show our specific reasons for 
supporting S. 11. 


(1) THE FACT PATTERN OF THE STANDARD-DETROIT CASE, AND THE EFFECT 
OF THE DECISION 


The Standard- Detroit case originated upon complaints to FTC in 
1939 from the Retail Gasoline Dealers’ Association of Michigan, and 
both our State and National associations appeared amicus curiae in 
the proceedings before the Commission, and on the appeals in the 
circuit court and Supreme Court. 


' 
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As executive secretary of the Michigan association during the past 
6 years and as assistant to the late Rankin Peck, executive director, 
during the years prior thereto, and as secretary of the National Con- 
gress of Petroleum Retailers since its organization in 1947 and execu- 
tive secretary since 1955, I have been continuously in touch with this 
case, in personal contact with the witnesses and the evidence, and 
have worked closely with our attorneys in the preparation of briefs 
and other documents expressing our position in the matter; and my 
statement with respect to this case is drawn from such experience and 
documents. 

The situation which gave rise to our complaints to FTC in 1939 
was that of four so-called jobber-retailers obtaining or being granted 
a substantially lower price on branded gasoline delivered to them by 
Standard Oil Company of Indiana than the price charged other re- 
tailers selling products of this supplying company. ‘These favored 
jobber-retailers passed along the discriminatory price advantage 
which they secured in widely publicized marketing activities. As a 
result, the approximately 350 other retailers of Standard Oil in the 
Detroit area together with hundreds of other retailers of other brands 
of gasoline were obliged to cut their retail prices in order to meet the 
competition of these favored jobber-retailers. At that time, the gross 
operating margins received by retailers in the Detroit marketing area 
were approximately 3 cents a gallon, and the effect of meeting the 
price competition of these favored retailers was to reduce such operat- 
ing margins for other retailers to 1 to 114 cents a gallon. Since rent 
retained by the supplier in connection with the sale of its products 
absorbed 1 cent of this margin, these hundreds of retailers were re- 
quired to handle and sell gasoline at substantially no compensation. 

The hardship and heartache, business failures and human suffering 
which were imposed on service-station operators in the Detroit mar- 
keting area by this price-discrimination practice defied description. 
Suffice it to say, that there were dealers who were obliged to move 
their families into their stations in order to have shelter. There were 
dealers attempting to buy their own stations who lost them for the 
price of the mortgage. 

Members of this committee are, of course, familiar with the findings 
and cease and desist order of FTC on our complaint, and of the action 
of the circuit court in sustaining same, and of the Supreme Court in 
a 5-to-3 decision in reversing the circuit court and remanding the case 
for further proceedings in accordance with its holding that the “good 
faith-meeting competition” defense contained in section 2 (b) of the 
Robinson-Patman Act is substantive in character, and of the further 
finding of the Commission that “good faith meeting of competition” 
had not been shown, and the decision of the circuit court applying the 
Supreme Court’s decision reversing the Commission and holding that 
the good faith defense or justification for the discrimination had been 
established. 

The Supreme Court’s opinion made new law with respect to this 
defense. Based on the legislative history of the Robinson-Patman 
Act, the section 2 (b) proviso had been generally considered proce- 
dural in character and subject to being outweighed by a showing of 
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substantial injury to competition. The decision of the Supreme Court 
established a new absolute exception to the statutory prohibition of 
price discrimination and was applied by the circuit court to permit 
price discrimination which substantially injures competition in the 
fact pattern of the Detroit case. It removed part of the protection 
against price discrimination practices which had prevously been be- 
leved to exist, and which the legislative history shows Congress in- 
tended to provide. 

Under this decision, a major gasoline supplier anywhere, any time, 

may plunge its service station retailers throughout a whole market- 
ing area into a price war which requires them ‘to distribute their sup- 
plier’ s product at a loss, destroying their earnings and savings— 
provided only the supplier has one large retailer in the area who will 
allege he was offered a lower price by a : competing supplier, apparent- 
ly without regard to the relative public ace ceptance of the two prod- 
ucts. When the extent of the resulting injury is such as to sub- 
stantially lessen competition or create a monopoly for the discrim- 
inating supplier, we submit that not only the retailers’ interest, but 
the public interest, is involved and that Congress should act, as pro- 
vided in this bill, to prevent such price discrimination tactics being 
used to substantially lessen competition or create monopoly. 

Major supplying companies claim that they would not voluntarily 
do anything to hurt their retailers. If this is true, they should wel- 
come, rather than oppose, a measure under which they would be ex- 
pec ted to give equal price consideration to their retailers affected by 
the same competitive conditions. 

If the effect of the discount to the individual retailer is merely to 
meet the bona fide lower price of a competing supplier of gasoline 
having equivalent public acceptance, and is not to engender a de- 
structive price war to move distress gasoline or increase the company’s 
hold in the market or destroy an otf brand at the retailers’ expense 
such bona fide meeting of a competitor’s lower price would still be 
permissible under this “bill—since retention of the good faith defense 
is provided except where there is substantial lessening of competition 
or tendency to create monopoly. If the companies are really con- 
cerned for the welfare of their dealers as they contend, we believe 
they should be willing to limit this defense to such circumstances— 
ond should not claim the right to engage in conduct under the cover 
of this defense which destroys the businesses of the men who dis- 
tribute their products. 


(2) THE FACT PATTERN LEADING TO THE NEW JERSEY PRICE WAR 


The fact pattern of the Standard-Detroit case involved price dis- 
crimination by a major supplier between its branded retailers. A 
slightly different form of price discrimination brought on the New 
Jersey gasoline price war during which thousands of retailers were 
forced out of business—namely, major company price discrimination 
in favor of an independent brand retailer and against its branded re- 
tailers, enabling the independent brand retailer “to sell the particular 
major company’s gasoline 414 cents below the retail price in most 
major brand stations. 
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Here is how the New Jersey price war started, as described in 
the Report on the New Jersey Gasoline Price War of the Senate 
Small Business Committee issued July 1956, beginning at page 18: 

? 

The relative price stability that existed in the New Jersey market up to 1950 
was soon to be violently upset. The manner in which this state of affairs came 
about was generally agreed to in the testimony of witnesses before your com- 
mittee. 

In April of 1950, a multipump service station was opened by a company named 
“Rein Motors” at Paramus, N. J. This service station sold gasoline under the 
private brand name of “Rein” at 20.4 cents per gallon, as compared with the then 
prevailing price of 24.9 cents per gallon for nationally branded gasoline. The 
supplier of Rein Motors was the California Oil Co. 

Senator Krravuver. Are you referring to Standard Oil of Cali- 
fornia? 

Mr. Neruincer. It is a subsidiary of Standard Oil of California, 
sir (reading) : 

Since 2 cents had been the long-established price differential between national 
and local brands, the introduction of a 4% cents differential meant that serious 
competitive trouble lay ahead for nearby dealers of branded gasoline. * * * 

It may be helpful to find out how Rein Motors could profitably sell gasoline at 
20.4 cents per gallon at a time when other dealers in the vicinity were posting 
prices of about 24.9 cents. In the Sun Oil Co. brochure, this question is frankly 
answered : 

“There would be several reasons why the Reingold multipump service station 
at Paramus could offer Rein gasoline to consumers at a price well below the 
generally prevailing level. It would be partially because of the savings that 
come from operating a multipump station, but the primary reason would be that 
it was able to buy gasoline at a lower price from its supplier.” 

Note that California Oil Co. is a subsidiary of Standard Oil Co. of 
California and that the off-brand station which started this price war 
was able to do so in the words of the Sun Oil Co. brochure for the 
“primary reason * * * that it was able to buy gasoline at a lower 
price from its supplier” than the price charged branded retailers. 

The New Jersey price war was thus started by price discrimina- 
tion practices of a major oil company which discriminated against its 
own branded retailers in favor of an off-brand retailer 

Senator O’Manonry. May I ask, sir, if the statement of the Sun 
brochure was accepted by California Oil Co. as representing fact / 

Mr. Nerirncer. We don’t know that it was disputed in the record, 
Senator. 

Senator O’Manonry. I beg your pardon ? 

Mr. Neruincer. I say we don’t know that it was disputed in the 
record. We have no knowledge that it was disputed by California 
Oil Co., and it was accepted by the committee, by the Senate Small 
Business Committee, the Humphrey committee that conducted the 
investigation. 

Senator O’Manoney. This is submitted on the authority of the 
Small Business Committee ? 

Mr. Nerurncer. Yes, sir, that is right. 

Senator O’Manoney. Thank you. 

Mr. Nertrncer. And the record shows that it was widened, deep- 
ened, and continued by price discrimination practices of other com 
panies also requiring their retailers to pay the cost of competitive 
price reductions. 

Why didn’t the Federal Trade Commission act under the Robinson- 
Patman Act to stop these discrimination practices? The committee 











p- 
n- 
ve 


TY - 
fee 


TO AMEND SECTION 2 OF THE CLAYTON ACT 1201 


report also discusses this point, beginning at page 28. It points out 
that: 

If the Commission had moved aggressively at that time (1950-51) against 
all instances of price discrimination, the war might well have been stopped in 
its incipiency. 

The reason the Commission did not act in the beginning, the report 
points out, is that the Standard-Detroit case was then under judicial 
review in the Supreme Court. After it was decided in 1951, the 
Commission’s failure to act, the report continues, is attributable to 
the Commission’s interpretation of the decision in extending the 
application of the “good faith-meeting competition” defense. 

Price discrimination by a major branded supplier in favor of an 
unbranded marketer and against its own retailers, that is, the type of 
price discrimination which started the New Jersey price war would, 
of course, be excused under the doctrine of the Supreme Court deci- 
sion in the Standard-Detroit case, provided only that the off-brand 
marketer has alleged receiving an offer of an equally low price from 
another supplier, again apparently without regard to the relative 
public acceptance of the two products. This type of price diserimi- 
nation permitted under the Standard- Detroit decision not only enables 
the supplier to move surplus gasoline at the expense of its own retail- 
ers, but it effectively fosters the maintenance of a two-price system 
for the same product in which the low price is used to destroy inde- 
pendent competitors and the high price to gouge the supplier’s own 
retailers and the public. Although an elastic system of business 
ethics might excuse this practice where only an individual competitor 
is injured, we believe such a result is legally and economically inde- 
fensible where the additional effect of the discrimination is to permit 
the substantial lessening of competition or creation of monopoly—as 
permitted under the Supreme Court decision. No action was taken 
by FTC to combat the New Jersey price war in which thousands of 
retailers were driven out of business because of the emasculating effect 
on the Robinson-Patman Act of the Supreme Court’s holding. 

Moreover, the Court’s decision in this case was followed by fresh 
waves of the protected types of price discrimination in other areas 
across the country—areas like North Carolina which had not known 
a major gasoline price war since adoption of the Robinson-Patman 
Act. By 1953, Jack L. Lenker, official of Gulf Oil Co., acknowledged 
in a speech to an Oil Men’s Association in Tennessee the percentage 
of business failures and checkouts among service station operators 
had risen to 33 percent a year. The part played by protected types 
of price discrimination in bringing about this unbelievable toll of 
economic loss and economic sufferi ing is reported in thousands of pages 
of testimony of affected service station operators who appeared at 
their own expense and testified under oath before the Distribution 
Subcommittee of the House Small Business Committee in its investi- 
gation of monopolistic practices in the distribution of petroleum prod- 
ucts conducted during the last session. Here is the report to the 
House Judiciary Committee by Representative Wright Patman, chair- 
man of the House Small Business Committee, on that testimony given 
May 10, 1955: 

I hope that this committee will soon have an opportunity to read some of the 
testimony of small gasoline dealers who have been coming here and testifying 
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before the committee headed by my colleague, the Honorable James Roosevelt. 
These dealers have come from all parts of the United States, and they all have 
the same heartbreaking story to tell. They are being ruined. They are being 
ruined by price discriminations made in good faith to meet competition. 

Mr. Chairman, it is difficult to conceive that in such a supposedly civilized 
country as ours there could be tolerated such persuasive and harsh injustices as 
this record shows. Here are these multibillion dollar oil companies on the one 
hand acting “in good faith’ to ruin thousands upon thousands of small inde- 
pendent businessmen who go into the retail business with perhaps no more than 
three to five thousand dollars of capital, plus the assets of high hopes and 
strong determinations. These little-business men are not the castoffs of society, 
Mr. Chairman. They are intelligent, honest, hardworking citizens who want to 
be independent. There are 200,000 of the independent dealers in the country 
today, and one-third of them are going out of business every year. When the 
rate of failure among citizens is this high, I do not believe that our citizens have 
failed, but that there is a failure in the laws which Congress has provided. 

Mr. Chairman, I think that if this committee read the testimony of these 
gasoline dealers, it would not sleep tonight before it had reported out a bill to 
correct these injustices. 


(3) PRICE DISCRIMINATION TO FAVORED LESSEE DEALERS AND DENIAL OF 
SUCH CONCESSION TO OTHERS WHO MUST MEET THE SAME COMPETITION 


Although the Supreme Court decision in the Standard case estab- 
lished a new substantive defense to price discrimination practices 
which practically annihilated gasoline retailers’ protection against 
such practices under the Robinson-Patman Act by permitting the 
types of price discrimination practices discussed above, the Federal 
Trade Commission during the chairmanship of Mr. Edward F. 
Howrey was able to go even further—declining investigation of all 
gasoline retailers’ price discrimination complaints during that period. 

To justify this result, the Commission had to extend and enlarge 
the application of the Supreme Court’s decision and interpret it as 
permitting the buyer’s meeting of competition to justify the seller’s 
price discrimination. 

Our complaints during this period protesting the granting by vari- 
ous major oil company suppliers of discriminatory discounts or sub- 
sidies to one or a few lessee retailers for the purpose of causing or 
enabling such retailers to lower their prices in competition with in- 
dependent brand stations with resultant injury and destruction to the 
businesses of adjacent branded retailers not receiving such discounts, 
invariably brought the same reply from Mr. Harry A. Babcock, Di- 
rector of FTC’s Bureau of Investigation, to wit: That no investiga- 
tion or corrective action would be taken by the Commission because 
of the defense available under the Supreme Court decision in the 
Standard-Detroit case. Mr. Babcock persisted in this position, at 
least during Mr. Howrey’s chairmanship, notwithstanding our re- 
peated objections that even under the Supreme Court decision the 
discriminatory lower price must be for the purpose of enabling the 
seller to retain his own customer and meet his own competition (not 
the buyer’s competition), an impossible condition in the subject. com- 
plaints, since the lessee retailers receiving the subsidy or discount were 
already firmly bound to their suppliers by leases and dealer agree- 
ments. 

However, on February 18, 1956, the new FTC Chairman, Mr. John 
W. Gwynne, and FTC’s General Counsel, in testimony before the 
Senate Small Business Subcommittee of which Senator Humphrey 
was chairman, announced that FTC had changed its policy of treat- 
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ing such supplier subsidies to lessees as permissible, and now feels 
that they are violations of the seller’s competition. 

The foregoing is but one example of the confusion, uncertainty, 
and injury ‘to competition through refusal of enforcement resulting 
from the Supreme Court’s decision in the Standard-Detroit case. 
Clearly, a Supreme Court decision which is susceptible of two dia- 
metrically opposed interpretations by an agency having the legal re- 
sources of the Federal Trade Commission is a poor g guide t and a danger- 
ous precedent for businessmen and enforcement agencies alike. 

We commend FTC for its recently announced policy, but in the 
final analysis FTC cannot remove the ambiguity, confusion, and un- 
certainty created by the Supreme Court decision. That is a task for 
Congress. Especially in the light of the legislative history of the 
act, the ambiguity and uncertainty created are of such pervasiveness 
and magnitude as to require clear and unqualified legislative clarifica- 
tion. 

Until Congress acts to provide such legislative clarification in ac- 
cordance with its intention in adopting the Robinson-Patman Act and 
along the lines provided in the equality of opportunity bill, the Na- 
tion’s service station operators will continue to be at the mercy of 
supplying companies’ price discrimination practices permitted under 
the Standard-Detroit decision and thousands upon thousands will be 
crushed out of business every year through these destructive practices. 

I hope that my discussion of the practical economic and legal con- 
siderations with respect to each of the three types of price discrimina- 
tion permitted under the Standard-Detroit decision will be of some 
help as a basis for analyzing the major oil company propaganda 
which, as our legal counsel’s statement will show, has confused the 
issues involved in these three types of practices and sought to defend 
practices quite different from those actually engaged in. In all of the 
18 years that I have been active in trade association work I have never 
seen such a well-organized high-powered propaganda pressure pro- 
gram as has been organized by Big Oil in opposition to this bill. 

Following the high-level confidential meeting which was held in 
Chicago on October 12, 1956, and to which all or practically all of the 
le ading marketing executives of major oil companies were invited, 
brochures began to appear—brochures circulated by most of these 
major oil company suppliers to their service station operators strenu- 
ously opposing the equality of opportunity bill. 

We, of course, do not object to a major oil company or anyone else 
registering their support for or opposition to any piece of proposed 
legisl: ation. But when the economic power of the supplier is used to 
propagandize, indoctrinate, and pressure their small-business cus- 
tomers—most of whom are operating service stations on short-term 
leases—into sending thousands of wires and letters to Congressmen 
and Senators in opposition to a bill—such as has been done in this 
case—we feel that it is a sad comment on the economic power which 
they enjoy and we feel that it should be exposed to Congress and to 
the American public. We are receiving almost daily from all sec- 
tions of the Nation letters from our members which tell of this prop- 
aganda-pressure program and in closing I would like to comment 
briefly upon a few of these letters and to ‘submit them for the record. 
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First I have a letter from the Associated Petroleum Retailers of 
Greater St. Louis dated March 8, 1957, addressed to myself as execu- 
tive secretary of the National Congress of Petroleum Retailers, 
Detroit. 

The letter reads as follows—and I quote: 


Dear JOHN: Attached is photostated letter from Standard Oil Co. (Indiana) 
dated January 31, 1957, signed by Mr. R. W. May, manager, St. Louis branch, 
sales department, addressed to “Mr. Standard Dealer’ urgently requesting the 
dealers’ attendance at a company-sponsored meeting February 6, 1957. 

I obtained this letter from a Standard dealer and have made inquiry of other 
Standard dealers, all of whom received similar letters. Those who attended the 
meeting state that the vital matter pertaining to the dealers’ business which was 
discussed was the company’s arguments against the equality of opportunity bill 
and that dealers should send wires and letters to their Congressmen and Senators 
opposing this bill. 

Company salesmen have followed up this letter with demands that dealers 
attend the meeting and they followed up the meeting with reminders to send the 
wires and letters, my inquiry of Standard dealers has disclosed. 

I thought this matter would be of interest to explain wires sent by Standard 
dealers as a result of this pressure as I understand a considerable number 
whose leases may be coming up for renewal may have gone along with the 
company’s demands. 

ASSOCIATED PETROLEUM RETAILERS, 
Cuas. J. SWARTHOUT, 
Executive Secretary. 


The letter attached is a photostatic copy on Standard Oil Company 
of Indiana stationery dated January 31, 1957, which is addressed as 
follows “Dear Mr. Standard Dealer :” 


DeAR Str: This letter is an invitation to you to attend a meeting and dis- 
cussion of a vital matter pertaining to your business and its operation. This 
matter is so important that nothing should keep you away, as this problem could 
very well determine the future of your existence as a service station dealer. 

This problem affects you personally. Please be at this meeting, and come 
as you are. 

Time: 7:30 p. m. 

Date: Wednesday, February 6, 1957. 

Place: Melbourne Hotel (Colonial Room) Grand and Lindell Streets. 

Yours truly, 
R. W. May. 


Mr. Neruincer. The second letter that I would like to submit, Mr. 
Chairman, is a letter from the Gasoline Retailers of Greater Indian- 
apolis, Inc., dated March 11, 1957, addressed to myself as executive 
secretary of the National Congress of Petroleum Retailers. 

It is signed W. R. Singer, executive secretary. 

(The letter is as follows:) 


Dear Mr. NERLINGER: It has just come to the attention of our association that 
the activity of the major oil companies on the H. R. 11 and §. 11 bill, the equality 
of opportunity bill, is most unfair, dishonest, and injurious to the prosperity of 
the service station lessee dealer, and we want you to know the full extent the 
major oil companies are going to here in Indianapolis, relative to pressures being 
used on major oil company service station lessee’s. 

The Standard Oil Co. has delivered their propaganda to their dealers in this 
manner. They are holding meetings in various sections of Indianapolis, inviting 
only their select group of dealers in numbers of between 8 and 10 to a group, with 
a pressured message against H. R. 11 and S. 11, and instructing their lessee 
dealers at that time to address letters to their United States Congressmen and 
Senators with the request to defeat this bill. 

The Texas Oil Co., on the other hand, is using an entirely different approach. 
They are having their company representatives call on their lessee dealers, to 
deliver a message protesting the passage of H. R. 11 and S. 11, with the instrue- 
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tions as to what to write on their service station letterheads. The company 
representative then picks up the letter in person, or instructs the dealer to return 
the letter he has written to him personally, and he in turn then mails the letter 
to the United States Congressmen and Senators. 

These lessee dealers of the Texas Oil Co. have further been told by the Texas 
Oil Co. representatives in the event the bill is passed, then the company will be 
unable to maintain their services any longer, nor would they be in a position to 
keep their service stations in repair, stipulating painting, ete. 

This high-pressure propaganda campaign is merely to confuse and divide the 
Nation’s service station operators on H. R. 11 and 8. 11. They are demanding 
that these men help to defeat this bill; however, they are not giving the men the 
complete details of the text of the bill; therefore, the service station lessees are 
requesting their Congressmen and Senators to vote against a bill which they 
know nothing about. 

In our evaluation, this practice is one of the most unfair and vicious tacties that 
any one individual oil company can impose on their lessee dealers, and we feel 
that this type of campaign must be stopped immediately in order that the welfare 
of the service station lessee will not be in jeopardy. 

This “divide and defeat” propaganda program can do real damage to the 
equality of opportunity bill in that it may seriously confuse Congressmen and 
Senators who may not be familiar with the methods which oil companies employ 
to hold their control over retailers. 

We will appreciate any help you may be in a position to give us on this matter, 
and with best personal regards, I am 

Sincerely yours, 
W. R. SINGER, 
Herecutive Secretary. 


The third letter I would like to submit, Mr. Chairman, is a letter 


from the Washington Gasoline Dealers Association, Inc., 127 Mercer 
Street, Seattle, Wash., dated March 6, 1957, addressed to myself in the 
same capacity: 


DEAR Mr. NERLINGER: As the executive secretary of the National Congress of 
Petroleum Retailers, of which we are affiliated, I am sure the following informa- 
tion will interest you in regards to the enormous amount of letters and wires 
from service station operators to their Congressmen opposing H. R. 11, the equal- 
ity of opportunity bill. 

Many operators have called, stating they have received letters from their sup- 
plying company asking them to write to their Congressmen opposing this bill. 
This should cause no alarm, as I am sure you will agree was normally expected. 
We de have an alarming situation in the fact that we have received information 
that some of the major oil companies have requested a copy of the operator’s let- 
ter. Most operators, as you know, have short-term leases and feel that they must 
write these letters to keep harmony with their lessors, which is the supplying 
oil company. If the supplier does not receive a copy of the operator’s letter they 
will know that he has not written to his Congressman and want to know why, 
and if he does write, he must comply with their requests because of fear of 
retaliation. With pressure tactics such as this, is it any wonder that scores of 
operators have written letters opposing this bill? 

We are deeply alarmed and concerned at such un-American practices and we 
sincerely hope that such operations will be exposed to the proper people in 
Washington, D. C., so they will fully understand that the operator is expressing 
his views under duress. This bill was explained to hundreds of operators 
during the last session of Congress and all were highly in favor of it, so now we 
can’t help but ask why this change in thinking. There can be but one answer 
and that is pressure tactics employed by those who desire that the bill be defeated. 

I sincerely hope your efforts will not have been in vain as we definitely need 
the equality of opportunity bill to curb price discrimination. 

Sincerely yours, 
MERLE N. DIHEL, 
Managing Director. 


Mr. Neruincer. I have one other that I would like to read, sir. 
This is a letter from the North Carolina Service Station Association 
dated February 28, 1957, addressed to myself in the same capacity. 
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It is as follows: 


DEAR Mr. NERLINGER: In my 10 years of being associated with gasoline retailers 
and 30 years participating in the political affairs of my county and State I have 
never seen such a campaign of false information and naive insinuations. I don’t 
think anything is being left undone to create a feeling of despair among the deal- 
ers and jobbers. Yet no one can pinpoint just how H. R. 11 will do the things 
that they say it will. One of the clearest reasons why we should have this bill 
is that prior to the Supreme Court decision in 1951 we had never had a price war 
in North Carolina and since that time there has been one almost continuously. 

Recently one of our members told me that a representative of Phillips Petro- 
leum Co. called on him to find out where the chamber of commerce office was 
and after being told where it was located he made the statement that the United 
States had been divided into units at the Chicago meeting and that each unit 
was assigned to a particular oil company. This area was assigned to his com- 
pany. Their purpose was to get the chamber officials to write their representa- 
tives in Washington in opposition to S. 11. 

Another method they have been using is the dealer panel meetings that have 
been held in different sections of the State. The purpose of these meetings is to 
try to find out the dealers complaints but they always wind up with a discourse 
on 8.11. This was evident in Greensboro last week when Gulf had two of their 
officials from the Atlanta office conduct such a meeting. At the conclusion of this 
meeting the dealers present were urged to use their influence to get other dealers 
to write rep esentatives to oppose this bill. 

I am enclosing some printed material that is being circulated by two of the 
oil companies. 

Respectfully, 
C. F. Dorirty. 


Mr. Neruincer. I have two other letters I would like to submit for 
the record. 

One is from the Allied Gasoline Retailers Association of Florida, 
with headquarters at Jacksonville. 

The other is from the Oklahoma Gasoline Retailers Association in 
Tulsa, and I have photostatic copies which I would appreciate sub- 
mitting. 

Senator Kerauver. Let them be made a part of the record. 

(The letters referred to are as follows:) 


Dear Jonn: We believe that the propaganda tactics of the oil companies to 
confuse gasoline retailers in regard to H. R. 11 and 8. 11 should be brought to 
the attention of Congress. Through literature and personal contacts upon 
retailers the oil companies have made statements about this legislation which 
are entirely untrue. Gasoline retailers have been urged to protest this legislation 
and because of the short-term leases and financial obligations to the oil com- 
Janies many dealers have contacted their Congressmen protesting this legislation 
even though this was not their own opinion. 

One of the chapters of our association was informed that our association was 
opposed to H. R. 11 and §. 11 and at a meeting with the Congressmen from their 
district they informed him that they opposed this legislation since our association 
was also opposed. This was entirely untrue since we have given our whole- 
hearted support to H. R. 11 and 8. 11 both last year and in this current session. 

We strongly urge that these tactics be brought to the atention of Congress 
so they will not he misled by the apparent difference of opinion among gasoline 
retailers about H. R. 11 and §. 11. 

Yours truly, 
Wii11aAM D. Tucker, 
Business Manager. 


DeAR Mr. NERuLINGER: Due to the insidious propaganda-pressure campaign being 
waged by the major oil companies against H. R. 11 and S. 11, the equality of 
opportunity bill, we find that, as an association of, by, and for retail gasoline 
dealers in the State of Oklahoma, in conscience of our obligations, moral and 
otherwise, we must voice a vigorous protest. 

Oklahoma retail dealers are receiving propaganda sheets, which from their 
context prove conclusively that they are major oil company instigated. The 
parties responsible, however, for these propaganda sheets are too cowardly to 
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place their letterhead over or their signature under the baseless and distorted 
interpretation which they present of H. R. 11 and 8.11. One of these sheets is 
being mailed to you, under separate cover, by Mr. Roy E. Allison, president of 
our association. 

We have at present, in too many areas, in Oklahoma the results of the vicious 
evils of price discrimination. I just recently investigated a situation in a small 
community in the southeast section of our State. The larger town of the affected 
area, Poteau, Okla., is located on the one main highway. The price of gasoline 
in the small towns north and south of Poteau was according to prominently posted 
signs 25 cents per gallon for the regular grade, with many stations advertising 
a $0.02-cent discount to trucks, which discount I was advised was usually extended 
to any motorist who would fill up his tank. This posted price of 25 cents was 
actually less than the wholesale price to the retail dealers in Poteau. 

As a result after several weeks of operations and being unable to secure any 
consideration or lowering of price to them, the dealers in Poteau had closed all 
the stations in the town. Inasmuch as the Oklahoma gasoline tax is 0.065 cent 
per gallon, which with Federal tax amounts to a total of 0.095 cent per g ‘lion 
a little simple arithmetic will show that this price situation has to be company- 
inspired since neither the dealer nor the jobber have margins of profit which 
would permit such a wide difference of price. You will find enclosed a page 
from the Poteau newspaper and I call to your attention the editorial written 
by the local editor concerning the Poteau gasoline situation. 

We have in our files a great deal of factual evidence concerning the evil prac- 
tices of price discrimination from various other sections of Oklahoma. 

Two recent examples are original invoices from two different compnies. 
Invoices from one of the companies to two of their dealers in the same town 
and on the same day show the price of regular gasoline to one dealer as 26.9 
cents per gallon and 28.9 cents per gallon for Ethyl whereas the other dealer is 
billed at 27.1 for Regular and 29.6 for Ethyl. 

In the other instance in the same town the company has billed gasoline to 
2 of their dealers on the same date the price of the gasoline being the same in 
each instance, however 1 dealer is charged rent on the basis of 1% cents per 
gallon, while the other dealer is not charged rent at all, though both dealers 
occupy stations on a lessee basis. 

We have many instances of companies granting TDA (temporary dealers al- 
lowance) or SDA (special dealers allowance) to their dealers in one prt of 
town and/or area and not granting the same allowance to other of their dealers. 
many instances of dealers being advised that their allowance would be cancelled 
or withdrawn if they refused or did not comply with the companies’ recommended 
retail price. 

These are deplorable examples of the many vicious practices constantly being 
brought to our attention by retail gasoline dealers in all sections of Oklahoma. 

Price discrimination as practiced in the Poteau area, above referred to, can 
wipe out a dealer’s savings and his investment in his business in a very short 
time. I was advised by the Poteau dealers that one of the reasons they had 
closed their stations was that they figured it would take about twice as lon’ to 
break them financially, by thus reducing their overhead to an absolute minimum. 

We strongly feel that vrice discrimination as practiced today throughout our 
entire country is not only a vicious and unethical business practice foisted 
upon and against our retail gasoline dealers, but that it is a danzerous practice 
damaging not only the many many dealers forced out of business each year, but 
extending its adverse economic results upon the community, State and National 
economy. 

We would be indeed remiss, in view of the ever-increasing pressure and 
propaganda being used avainst H. R. 11 and S. 11, if we did not protest 
vehemently the malevolent conditions imposed upon the retail gasoline dealers, 
and fight valiantly with every means at our disposal for any and all lecitimate 
means of stopping such machinations, which if unchecked can and will be the 
economic death of untold numbers of gasoline dealers. 

The Oklahoma Gasoline Retailers Association, Ine., as an affiliate of the 
National Congress of Petroleum Retailers, and in behalf of the retail gas>line 
dealers of Oklahoma most earnestly request that you present to all Contressmen 
and Senators our urgent request for their utmost help toward successful passage 
of H. R. 11 and S. 11. 

Sincerely yours, 


OKLAKOMA GASOLINE RETAILERS ASSOCIATION, Jnc., 
F. S. Fremine, Executive Secretary. 
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Mr. Nerucer. I have an addendum statement, Mr. Chairman, 
which I would appreciate being permitted to read. 

It is a short statement. There are three further issues I would like 
to discuss briefly. 

First, I will answer the attack upon the National Congress of Pe- 
troleum Retailers as not representing the service station operators. 

Answer: The central controlling fact about the retail petroleum 
industry is its control by the 22 major supplying companies who use 
so-called independent and lessee retailers to distribute their products 
to the public but who deny to these men most of the economic rights 
which would make them independent. 

The motivation for the major companies’ opposition to a trade 
association which seeks to defend and advance the economic rights 
of the service station operators is thus understandable. But the 
arguments in support of the attack are entirely untenable. 

NCPR’s representation of service station operators has been chal- 
lenged by reason of our eee en only approximately 25,000 
to 30,000 in an industry where there : » approximately 200,000 service 
station operators, this membership chad in 36 States and the District 
of Columbia. 

We sincerely wish that we had more members—that more service 
station operators across the country were free to join the local, State, 
and National trade associations which represent their interests, 

Yet, when you consider the irresponsible attack on NCPR made 
openly by major oil companies and the likely lengths to which subor- 
dinates at the local level will go in opposing the retailers’ own trade 
associations then you realize What it means for us to have approxi- 
mately 25,000 to 30,000 members. 

Many of the nearly 30,000 men who belong to and support the 
National Congress of Petroleum Retailers have risked reprisal by 
their suppliers i in one form or another to support the principles of the 
organization in which they believe. 

The great majority of these approximately 25,000 to 30,000 have 
given unselfishly of their time, effort, and usually modest resources to 
help build an organization for the welfare of all in their vocational 
group. Yet, major oil company spokesmen would have you believe 
that these conscientious Americans are not representative of the Na- 
tion’s service station operators. 

In answer to ridiculous statements that NCPR is not a congress, 
is _ national and is not representative of dealers we would say ‘that : 

NCPR is a congress of affiliated associations of service station 
operators and that it assembles regularly on an annual basis. 

2. NCPR is certainly national in scope, having affiliated associa- 
tions as members in 36 States and the District of Columbia from the 
Atlantic to the Pacific and from the borders of Canada to the Gulf 
of Mexico. 

3. NCPR is representative of dealers since it is composed of deal- 
ers who make up its membership, since it is the only national service 
station operators’ assocl iation and since the great major ity of existing 
associations of service station operators are today affiliated with 
NCPR. 

Second, T will reply to statements contained in major oil-company 
propaganda brochures distributed to retailers, copies of which we 
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have submitted to this committee, that adoption of S. 11 would pre- 
vent suppliers giving help, assistance, or price allowances to dealers 
caught in price wars. 

Major oil companies who have opposed this bill have generally all 
used this argument in one form or another. 

Answer: The major oil companies use of the terms “help,” “assist- 
ance,” and “price allowances” is in every case misleading as their use 
of the terms fails to distinguish between nondiscriminatory help, as- 
sistance, or price allowances to all retailers within the affected com- 
petitive area which are now permitted and would be permitted under 
S. 11, and discriminatory price allowances which are so manifestly 
and incontrovertibly harmful that they substantially lessen compe- 
tition or tend to create a monopoly. 

However, the ambiguity sai red by the failure to distinguish be- 
tween these two types of help does not constitute an argument against 
this bill. In fact, by clearing up the ambiguity through putting the 
essential modifier “discriminatory ” or “nondise riminatory” in front 
of these terms where used in the major oil company statements, one 
discovers that the major oil companies are seeking protection for the 
distructive discriminatory type of allowance, and that the privilege 
to engage in nondiscriminatory allowances is in no way involved. 

Third major oil-company argument: The claim mi: ade in various 
major oil-company propaganda brochures distributed to service sta- 
tion operators (copies of which have been submitted to this commit- 

tee) that adoption of S. 11 would prevent assistance to all retailers 
in a local area affected by cut-price competition unless the supplying 
company gave the same reduction to all of its retailers throughout the 
United States. 

Answer: This statement is made to the effect that in the event S. 11 
is enacted into legislation that if major oil-company supliers were 
to lower the price to one dealer they would have to lower the price to 
all dealers, and further that that would probably mean ey very dealer 
in their entire marketing area. This appears to be their main objec- 
tion to the bill. 

Some major oil companies contend that when retail prices reach a 
depressed level they give a temporary price reduction to all dealers 
alike within the depressed locality leaving retailers free to fix their 
own retail prices. Yet they continue to oppose S. 11 because they 
indicate that they feel passage of the bill would outlaw this localized 
assistance policy. 

Elementary analysis shows that adoption of S. 11 would not outlaw 
this policy (since granting the allowance to all retailers affected by 
the competition in the local competitive area eliminates the possibility 
of substantially lessening competition or creating a monopoly.) 

Major oil companies have certainly misstated ‘the facts when they 
say that those who advocate adoption of this bill are doing so because 
they understand it would outlaw that policy. 

With respect to allowances to the lessee and so-called independent 
service station operators, those who support this bill in the petroleum 
industr y only want suppliers to do what some major oil companies say 
they are now doing, that is, in granting such an allowance to extend 
it to all of those in the affected area who must meet the cut-price com- 
petition and to do so without fixing retail prices as a condition to 
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receiving the allowance. The record of our testimony and our bulle- 
tins which are here in evidence cover this point so fully, it seems un- 
necessary to take the committee’s time with further repetitions. 

When major companies former their alliance against their little 
retailers last October to defeat this bill, they should : at least have given 
closer attention to the position of those whose interests they were op- 
posing. 

In conclusion, throughout our history we have learned that protect- 
ing freedom of economic opportunity requires constant effort. There 
are always some who, for selfish reasons, attempt to gain unfair eco- 
nomic advantage which lessens the need for them to compete on the 
basis of efficiency. Innumerable practices have been used to this end, 
but none have been more harmful and difficult to prevent than price 
discriminations. 

I believe major oil companies have failed in their efforts to find 
arguments to defend or justify these destructive practices and I be- 
lieve the underlying reason that they have failed is that these practices 
are basically and inherently harmful to business and consumers alike 
and, therefore, indefensible by rational argument. 

I sincerely hope on behalf of the National Congress of Petroleum 
Retailers that this committee will act as quickly as possible to approve 
S. 11 which will more effectively prevent these practices in our indus- 
try and other industries. 

Senator Keravver. Mr. Nerlinger, you have given us a well-pre- 
pared and a forceful statement of the position of the National Con- 
gress of Petroleum Retailers. 

May I ask you and Mr. Snow, is it your desire that Mr. Snow make 
his statement now before we have some questions of you, or shall we 
ask you some questions now ? 

Mr. Nerurncer. I think that would be a good procedure, and then 
we can 

Senator Krravuver. If Senator O’Mahoney for any reason has to 
leave. I want him to have an opportunity of asking his questions while 
he is here. 

Senator O’Manoney. How long does your statement take, Mr. 
Snow ? 

Mr. Snow. It is about 8 or 9 pages, I guess. I will kind of skip 
through it if vou wish so that vou can get to the questions. 

Senator O’Manoney. Mr. Chairman, suppose we adopt the proce- 
dure frequently followed of entering his statement in the record as 
though delivered and letting him summarize it ? 

Mr. Snow. That will be satisfactory. 

Senator Keravver. All right, Mr. Snow. You carry on as you 
wish, but you have been here a long time waiting to testify and we 
want to give you your full opportunity now. 

Mr. Snow. Thank you very much, Mr. Chairman. 





STATEMENT OF WILLIAM D. SNow, GENERAL COUNSEL, NATIONAL CONGRESS OF 
PETROLEUM RETAILERS, IN SUPPORT OF SENATE BILL 11 


My statement deals with the effect which adoption of this bill would have upon 
price discrimination practices of major gasoline supplying companies in the dis- 
tribution of their products to service station operators permitted, or claimed 
to be permitted, under the Standard-Detroit decision. These are the practices 
defined and analyzed in Mr. Nerlinger’s statement. 
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MAJOR OIL COMPANIES PRICE LEADERSHIP SYSTEM—PRICE DISCRIMINATION AS THE 
INDISPENSABLE INSTRUMENT FOR ENFORCING THIS PRICING SYSTEM 


For the sake of perspective, I will briefly outline the economic organization of 
the oil industry, the framework within which such price discrimination practices 
occur. As described in the Government’s petition against 20 major integrated 
companies and the American Petroleum Institute filed in 1940 when Mr. Thurman 
Arnold was the Assistant Attorney General in charge of the Antitrust Division 
and corroborated by extensive evidence presented since, and most recently befvre 
Senate and House Small Business Committees in the last session, the economic 
organization of the oil industry is in the form of vertical integration plus hori- 
zontal parallelism and unity of action on price policies. 

As stated in the Government’s petition, the major integrated companies whose 
vertical integration extends from the oilfields to ownership of retailing facilities 
then owned and accounted for a majority of the known crude oil reserves, 80 per- 
cent of crude oil storage capacity, 76 percent of crude oil refining capacity, 88 
percent of cracking capacity, and produced 85 percent of the gasoline refined in 
the United States, and owned 75 percent of the Nation’s service stations. 

While a couple of names have changed since 1940, the dominance of this group 
has not changed. Moreover, the overwhelming effect of this vertical integration 
is deepened and broadened by horizontal coordination of policies and parallelism 
of action. The vehicle for this coordination, unity, and parallelism is the price 
leadership system whereby the 48 States of the United States are divided into 
8 gasoline marketing areas, with one major integrated company exercising price 
leadership in each area and with other major companies following the price 
leader’s pattern in each area. The organization of the oil industry is thus in the 
form of organic consolidation in the vertical dimension, and functional consoli- 
dation in the horizontal dimension. 

The two primary instruments of economic control over retailers are, first, the 
tenant system, and second, price discrimination practices. 

The tenant system under which more than 75 percent of the Nation’s service 
station operators carry on their business, with its short-term leases and arbitrary 
cancellation clauses, affords the supplying companies a legal captive market for 
their gasoline, and also an unparalleled opportunity for indoctrination aid con- 
trol on pricing policies, indoctrination which is emphasized by the continuing 
threat of lease cancellation for the lessee retailers who do not cooperate. But 
since section 3 of the Clayton Act does afford some protection to lessees under 
such conditions, and since some 20 percent of all retailers own their own sta- 
tions or lease them from independent lessors, and it is necesasry to control these 
retailers as well as the off brand, if the major companies’ price leadership system 
is to be really effective—a further instrument of control is needed to enforce the 
administered price system. This further indispensable instrument of control 
is price discrimination—the means by which major companies can bring their 
own retailers, off brands, and whole market areas into conformity with their pric- 
ing polices—the means by which uncooperative lessees or too independent off- 
brand marketers can be disciplined, or if need be, destroyed, and surplus ga-oline 
marketed—all at minimum expense to the major companies who pass the loss 
along to their service station operators. 

It is for the retention of this indispensable instrument of domination and 
price-policy enforcement that the centralized, integrated oil industry is now 
waging the kind of total war against S. 11 which we are experiencing. 

But instead of coming down here openly and saying “Don’t plug our loop- 
hole,” their method has been to compound strawmen and bogeymen with which 
to frighten retailers, jobbers, consumers, and anybody else they could reich 
with either propaganda or pressure tactics. You know the result of that 
propaganda-lobbying campaign. 

I would like to analyze some of the misleading arguments which have been 
advanced to confuse retailers and consumers. 


SOME OIL COMPANY ARGUMENTS TO CONFUSE RETAILERS 


A prominently publicized oil company argument to confuse retailers is that 
adoption of the equality-of-opportunity bill will prevent the supplying com- 
pany from helping its dealers to meet price-war conditions. 


Analysis 


This oil company argument is factually erroneous because it is founded 
on the factually erroneous assumption that a company is helping its retailers 
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in a price-war area by giving 1 or 2 a special discount to cut prices, while 
obliging its other retailers not receiving this special discount to absorb price 
cuts out of their already meager margins. Such a practice seriously injures 
the great majority of the company’s retailers not receiving the discrimination, 
and even the one or a few favored retailers who are supposed to be “helped” 
are usually required to cut margins and let the supplier fix their prices in 
order to get the so-called help. 

This company argument is also legally fallacious. Real assistance, the kind 
which doesn’t lessen competition or tend to create a monopoly, is not only 
permitted, but e.-ouraged. 

Of course, it is cheaper for the company to cut prices to only one or a few of 
its retailers and make the others absorb the loss on cut-price competition out 
of their own margins—and the “meeting competition’ defense has been used 
by companies to justify this kind of competitive injury to dealers not receiving 
the discrimination. The equality-of-opportunity bill would prevent companies 
using this excuse where the effect of their discriminatory pricing practice is 
to substantially lessen competition or create monopoly. 

Another oil company argument is that rather than prevent or contain price 
wars to a limited area, this legislation would spread these wars. 


Analysis 

This legislation would not spread price wars, but rather, would prevent 
supplying companies spreading them at the dealers’ expense. If supplying 
companies have to pay the cost of the price wars themselves instead of passing 
it along to their dealers, they will take care to keep the price-war area limited 
on the basis of actual competitive conditions. 

Another oil company argument is that if this bill is adopted, companies could 
not even paint dealers’ stations or supply them with new equipment if needed. 


Analysis 

These statements are incorrect for two basic reasons. First, such minor 
considerations could hardly constitute a violation of the Robinson-Patman 
Act even without any meeting-competition defense being included. Second, the 
equality-of-opportunity bill does not completely take way the “meeting- 
competition” defense but only limits it to cases where competition is not sub- 
stantially lessened or monopoly established thereby. It is obviously ridiculous 
for a company to pretend that it would be establishing a monopoly or substan- 
tially lessening competition by painting a station or installing new pumps. 

Another oil company objection is that whereas price discrimination by inter- 
state oil companies would be prohibited, price discrimination by smaller 
intrastate marketers would not be affected and that these intrastate businesses 
would therefore have an advantage over their larger interstate competitors. 


Analysis 

This argument is founded entirely on the basic misconception that the equality 
bill would prevent a major company from reducing the price to its dealers in a 
particular locality affected by local price war conditions. That simply is not 
the case. The equality bill would prevent a major supplier from giving the 
discount to only one of its dealers in a particular locality if there would be 
substantial lessening of competition as a result, and it would therefore require 
the company in such cases to give the discount to all of its retailers affected by the 
price cutter’s competition in the particular area. Under no stretch of the 
imagination would it require a supplier to give such a discount to retailers 
outside of the competitive area not affected by the competitive conditions. 


WILL ADOPTION OF 8S. 11 CAUSE THE MAJOR SUPPLYING COMPANIES TO TAKE OVER 
THE OPERATION OF THE RETAIL OUTLETS THEMSELVES? 


In testimony before this committee last July, James Ross, an official of 
Standard Oil Company of Indiana, said that if this bill is adopted, the only 
alternative may then be “for the suppliers to take over the operation of the retail 
outlets themselves.” 

A booklet containing Mr. Ross’ testimony including this statement was printed 
and widely distributed by Standard Oil Company of Indiana, and dealers of other 
companies also have heard similar threats. 


Here are the facts: 
Most major companies once operated the overwhelming majority of their 
Service station properties as company-operated outlets. They initially changed 
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to dealer operation because of chain store taxes, but they continued the change 
to nearly 100-percent dealer operation throughout the country and without regard 
to chainstore taxes when they found how much more profitable it is to use so-called 
independent dealers to distribute their product than to perform the distribution 
function themselves with employee personnel. 

Some idea of the cost savings achieved by distribution through independent 
retailers is obtained from the following: In the late thirties the industrial rela- 
tions attorney for Standard Oil Company of Ohio, which had some 30 company- 
operated stations in Cleveland, stated at a wage arbitration hearing at which 
increases were sought by the station employees’ union that labor costs per gallon 
of gasoline sold in the company-operated stations were already in excess of 7 
cents a gallon without any wage increase. This compared to 3 cents a gallon 
margin allowed Standard’s so-called independent retailers at that time, of which 
an average of 1 cent per gallon was taken back in rent. That the Nation’s service- 
station operators can stay in business at all on gasoline margins which are less 
than half of the labor cost alone where the distribution function is performed by 
a giant oil company is an interesting commentary on the relative efficiency of 
large and small business in the performance of this economic function; and 
enlightened dealers do not suppose that the major supplying companies will 
choose to double their retail distribution costs on gasoline merely because a law 
is passed which more effectively prohibits price discrimination practices. 

There is, moreover, another reason why the threatened conversion to company 
operation as the result of the adoption of this bill is unconvincing, and private 
conversations with industry executives will confirm the fact. Direct company 
operation would expose these companies to the organization of their station 
personnel by the Teamsters Union or other strong labor organizations, and the 
prohibition contained in this bill is certainly mild compared to what a strong 
labor organization would have to say and be able to say about conditions and 
abuses in petroleum distribution. 


MAJOR OIL COMPANIES AS THE GUARDIAN OF CONSUMER INTERESTS 


An attack has also been made upon this bill upon the ground that it is “an anti- 
consumer bill, a carefully rigged device for preventing price discrimination in 
the open market place.” 

The authors of that attack appear to have forgotten the basic law of market 
economics, that the free and open market requires equal access thereto and 
to the market price resulting for all buyers and all sellers at the particular level 
of distribution. 

It is price discrimination (not this bill restricting price discrimination) which 
prevents price competition reaching a free and open market place where all may 
henefit, but confines such price competition to the special deal or the narrow 
focus in which a seller may push or be pushed by a buyer to a transaction of 
which the free and open market place has no knowledge, and in a way alien 
to the very definition of the free and open market. Price discrimination prac- 
tices are simply and precisely a means for making price competition inoperative 
in the free and open market: and that’s how price discrimination practices have 
been used by the major supplying companies. 

The phrase ‘a carefully rigged device for preventing competition in the open 
market place,” precisely defines the price-discrimination practices which this 
bill will more effectively prevent—practices which corrupt the integrity of both 
the market place and the market price by detaching competitive pricing therefrom. 

The position for which the major companies contend is thus as much anti- 
consumer position as it is an anti-small-business position, for price discrimina- 
tion of the type permitted by the Standard-Detroit decision enables a seller to 
gouge most of his customers with a noncompetitive high-price level on the one 
hand while at the same time crushing his smaller business competitors with 
discriminatory prices to a few selected customers on the other hand. 

There is, of course, the further point that as price discrimination practices 
eliminate competitors, higher monopoly pricing inevitably evolves. As so elo- 
quently stated by Louis D. Brandeis, late Justice of the Supreme Court: 

“Already the displacement of the small, independent businessman * * * pre- 
sents a grave danger to our democracy. The social loss is great; and there is 
no economic gain. * * * Shall we under the guise of protecting competition 
further foster monopoly by creating immunity for the price cutters? 

“Americans should be under no illusions as to the value or effect of price 
cutting. It has been a most potent weapon of monopoly—a means of killing 
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the small rival. * * * Farseeing organized capital secures by this means the 
cooperation of the shortsighted unorganized consumer to his own undoing. 
“Thoughtless or weak, he yields to the temptation of trifling immediate gain, 


and selling his birthright for a mess of pottage, he becomes himself an instrument 
of monopoly.” 


THE ADOPTION OF S. 11 WILL RESTORE THE INTENTION OF CONGRESS IN ADOPTING THE 


ROBINSON-PATMAN ACT, AND IS NECESSARY TO EFFECTUATE OUR NATIONAL ANTITRUST 
POLICY 


The legislative history of the Robinson-Patman Act shows that Congress 
intended to eliminate ‘meeting competition” as an affirmative defense or abso- 
lute justification for price discrimination practices where the effect of the dis- 
crimination might be to substantially lessen competition or tend to create a 
lnonopoly. 

The Robinson-Patman Act grew out of the Federal Trade Commission’s chain- 
store investigation, completed in 1934. (Final Report on the Chainstore Inves- 
tigation, S. Doc. 4, 74th Cong., Ist sess.) Its report showed that many large 
chains were receiving discounts, allowances, and other advantages greatly in 
excess of those granted, not only to competing retailers, but even to wholesalers. 

Section 2 of the Clayton Act had been found insufficient to cope with these 
practices. With regard to the proviso of that section and with particular refer- 
ence to the “meeting competition” proviso, the House Judiciary Committee stated 
in reporting the Patman bill in 1936: 

“These provisos have so materially weakened section 2 of that act, which this 
bill proposes to amend, as to render it inadequate, if not almost a nullity.” 
(H. Rept. 2287, 74th Cong., 2d sess., p. 7.) 

In reporting the Robinson and VPatman bills favorably, both the Senate and 
House committees emphasized the purpose to protect the competitive opportunity 
of the small-business man by prohibiting all price differentials except those which 
could be justified in full by cost savings. The purposes of the final bill were 
summarized in the report of the House conferees as follows: 

“The object of the bill briefly stated is to amend section 2 of the Clayton Act 
so as to suppress more effectually discriminations between customers of the 
same seller not supported by sound economic differences in their business posi- 
tions or in the cost of serving them.” (H. Rept. 2951, 74th Cong., 2d sess.) 

The meeting-competition proviso was considered one of the principal loopholes 
in old section 2, and Congress deliberately discarded it. Both the original Rob- 
inson bill and the original Patman bill omitted any provision similar to the old 
meeting-competition proviso. In the Senate the old proviso was inserted in the 
Robinson bill by amendment. In the House the Judiciary Committee reported 
the Patman bill with a section substantialy identical with present section 2 (b). 
The conference committee rejected the Senate version and approved the House 
amendment in the form enacted. 

The report of the House conferees, referring to the Senate proviso, stated : 

“This language is found in existing law. and in the opinion of the conferees is 
one of the obstacles to enforcement of the present Clayton Act. The Senate re- 
ceded, and the language is stricken. A provision relating to the question of meet- 
ing competition, intended to operate only as a rule of evidence in a proceeding 
before the Federal Trade Commission, is included in subsection (b) * * *” (FH. 
Rept. 2951, 74th Cong., 2d sess. ). 

In presenting the conference report in the House, the chairman of the con- 
ferees explained the 2 (b) proviso as follows: 

“It is to be noted, however, that this does not set up the meeting of competition 
as an absolute bar to a charge of discrimination under the bill. It merely permits 
it to be shown in evidence. This provision is entirely procedural. It does not 
determine substantive rights, liabilities, and duties. They are fixed in the other 
provisions of the bill. * * *” 

As seen from the foregoing, it was the intention of Congress in adopting the 
Robinson-Patman Act to permit the showing of good faith-meeting competition 
in evidence in a proceeding before the Commission upon the issues presented there- 
in, but subject to the substantive provisions of section 2 (a)—prohibiting price 
discrimination, etc., where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly. 

The limitation upon the section 2 (b) defense contained in S. 11 in the words 
“unless the effect of the discrimination may be to substantially lessen competition 
or tend to create a monopoly in any line of commerce” thus conforms to the inten- 
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tion of Congress in adopting the Robinson-Patman Act as shown by its legis- 
lative history. 

Further, as so persuasively stated and documented by Commissioner Wiliam 
C. Kern, of the Federal Trade Commission, in his letter to the House Committee 
on the Judiciary in support of a nearly identical bill in the last session, enact- 
ment of S. 11 is essential to realization of our national antitrust policy as well as 
to the restoration of the original force and intent of section 2 of the Clayton Act 
as amended by the Robinson-Patman Act. (See Commissioner Kern’s letter be- 
ginning at p. 206 of the record of the hearings. ) 


THE ADOPTION OF H. R. 11 IS NECESSARY BOTH FOR THE PRESERVATION OF 


BUSINESS OPPORTUNITY AND ALSO FOR THE PROTECTION OF CONSUMERS’ 
INTERESTS 


We think there are at least two things which the public interest requires and 
which the public has a right to expect from the free enterprise capitalist system : 
1. That consumers will have the benefit of competitive prices on the com- 
modities they purchase; and 
2. That opportunity will remain for the growth of new business enterprise. 

The Supreme Court decision in the Standard-Detroit case makes it possible 
for big business competitors to annihilate both of these objectives at the same 
time through the type of price discrimination permitted thereby. By permitting 
a competitor to continue a generally high price level to most purchasers while 
granting a discriminatorily lower price to one or a few customers in order to 
meet or beat competition, as its interest requires, the application of the Court’s 
holding in practice deprives consumers generally of the benefit of lower com- 
petitive prices on the goods they purchase and it deprives business competitors 
who are customers of the seller of equal opportunity to compete with each other. 

If a court interpreted a procedural proviso in a statute against perjury to 
mean that perjury is prohibited, except that it shall be a complete defense for 
the defendant to show that he in good faith believed his perjured testimony to 
be necessary to meet and overcome the proof adduced by his opponent, we would 
have no difficulty in seeing that the court had destroyed the prohibitions against 
perjury with the exception permitting perjury to be committed whenever it 
would serve tthe defendant’s purpose. Litigants whose property, liberty, actions, 
and defense were being destroyed by such protected perjury could reasonably 
be expected to seek redress against such a judicial interpretion by corrective 
legislation. 

Like perjury, price discrimination is a corrupting and destructive offense. It 
corrupts the integrity of the market price and it destroys some of the necessary 
conditions precedent to equality of opportunity and fair competition—that com- 
peting customers of the same seller be able to purchase that seller’s product at 
the same price subject to cost savings. Those most grievously injured by the 
ravages of such permitted price discrimination, among whom are members of 
our industry, have come here because those injuries cry out for redress. 

We deeply and sincerely believe that free and fair competition are worth 
fighting for, worth defending, and worth preserving. Section 2 (a) of the Robin- 
son-Patman Act prohibits discriminatory pricing practices which substantially 
lessen competition and tend to create a monopoly. In conception and in practice 
down to the time of the Standard-Detroit decision, it was one of the most im- 
portant bulwarks protecting the American system of free and fair competition. 
Now, the gain to the individual through unfair pricing practices is permitted 
to outweigh the interest of all business and all consumers in the preservation of 
free and fair competition. 

That is not what Congress intended in adopting the Robinson-Patman Act. 
We sincerely believe it is not the intention of this committee or of this Congress 
either. As small-business men, and in the interest of the whole business com- 
munity and in the interest of consumers, the National Congress of Petroleum 
Retailers urges your earliest possible favorable action upon §S. 11, the equality- 
of-opportunity bill limiting the meeting competition defense to cases where 
competition is not substantially injured thereby. 


Mr. Snow. I will try to save the committee’s time and also strike 
the points which I think are most vital. 


In beginning, Mr. Chairman, I would like to say one word or a few 
words upon the matter presented by Mr. Nerlinger. The letters and 
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the other evidence relating to the practice of supplying companies, of 
using company personnel, | company money, company facilities, to ask 
service station operators and to pressure service station operators in 
individual contracts and in meetings to send letters to Members of 
Congress, to send wires to Members of Congress. 

The evidence is abundant that this practice was engaged in not at 
the level of educating retailers about what the companies wanted 
them to think this bill would do, but that this practice was engaged 
in as an organized campaign to secure legislative activity, legislati ive 
results, that it was a lobbying campaign in the tec hnical and legal 
sense of a lobbying campaign, that it was a campaign of legislative 
and political activity, not of educational activity. 

In view of that fact and in view of the indications as to the tre- 
mendous amounts of money that were involved in paying the salaries 
of company employees who were carrying on this campaign, operat- 
ing the apparatus that was used to carry out the arrangements of 
the secret alliance of the October meeting, in view of that, we want to 
raise again the question which we think is very grave, and that is the 
question of noncompliance with the Lobbying Act, the question of 
whether or not money so spent to try to secure an organized letter 
writing, wire campaign, anony mously in many instances, whether 
such money spent in that way should not be reported as a lobbying 
activity, and whether or not the lobbying laws have been complied 
with; not the question which was suggested j in defense of that prac- 
tice as to whether the lobbying laws ‘ought to be amended, but the 
simple question as to whether or not the lobbying laws as they now 
stand have been violated. 

And the further question as to whether or not these expenditures 
which I would estimate to run into the millions of dollars, from hav- 
ing read the letters and the correspondence that we have from which 
we can deduce the number of company personnel involved. 

I would like to raise the further question as to whether it is fair 
to the American taxpayers that such expenditures should be deducted 
for income tax purposes on oil company tax returns. 

[ do not know whether it may be within the province of this com- 
mittee to attempt to answer that question or whether there is any 
measure or recommendation that it would be within your sphere to 
make, but if there is any, I think that for the integrity of American 
institutions, for the integrity of the right of petition, to prevent 
counterfeiting of this sacred right of communicating with Congress- 
men, and to prevent corruption ‘of the channel of communication be- 
tween individual citizens and their Congressmen, that some inquiry 
might be made, something determined as to whether or not this great 
wealth and power has been abused in corruption of these channels of 
communication, and in these counterfeit communications that have 
been induced; as to whether or not under the laws as they now exist 
the expenditures for the purpose of securing letters to Congress, 
wires to Congress, in great quantities from service station operators 
on this bill have been lawful. 

Mr. Chairman, my statement is in several parts and the first part 
deals 





Senator Kerauver. Before you get to that part, I think that does 
pose a very important question: Where is the line between informa- 
tion and education, and when you get to the point where you come 
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under the Lobbying Act and whether it is proper to charge off polit- 
ical activity as a part of your operating expenses. 

We discussed earlier a confidential meeting of the big suppliers, 
then followed by another meeting in Chicago, followed by another 
meeting. We found letters were sent to the service-station people, 
suggesting that they couldn’t give them any help, and so forth. And 

rice wars occurred. We find the sales representatives, local and 
State, calling on them, asking them to send wires; and company meet- 
ings in which Mr, Chaffetz, the general counsel of Standard Oil, did 
some talking. 

You bring us evidence that the dealers have to furnish the company 
with copies of the letters they were sent. We find them working on 
the chamber of commerce, Lions, various civic organizations, Elks 
Clubs, Viriginia high schools, garden clubs all up and down the line. 

I really think that you have presented a very important problem. 
Nobody wants to deter the right of petitioning Congress. ‘There is 
nothing wrong so far as I know with asking anybody to write a 
Senator or write a C ongressman, as long as it is done without pres- 
sure, leaving it up to the } person himself to do it. 

Then with that, we find some evidence that they wanted to keep in 
the bac ker ound. 

Mr. Snow. Mr. Chairman 

Senator Keravuver. I think that members of the committee with 
jurisdiction over the Lobbying Act might be very interested in get- 
ting this record. 

Please proceed, Mr. Snow. 

Mr. Snow. I will just say one more thing on that. There is an 
annotation under the law 

Senator Krerauver. We have your records here. You turned over 
all your educational or propaganda, or whatever activity you have 
made, to the committee. We want to ask you about that later. 

Mr. Snow. Mr. Chairman, there is an annotation under the Lobby- 
ing Act which distinguishes between an educational campaign for 
the purpose of communicating information on pending legislation or 
communicating views on pending legislation and an organized cam- 
paign to influence Congress upon an issue of pending legislation. 
And in that annotation the latter is treated as a lobbying activity 
which is subject to the control imposed by the Lobbying Act, and 
from our examination of this evidence here which we have submitted 
to your, much of it, it seems that there is no doubt in our minds but 
that at least a very grave question is raised that the latter type of ac- 
tivity is involved. 

So much evidence of the latter type of activity is presented as to 
make the matter seem appropriately to be considered. Thank you 
for your consideration on that question. 

My statement is broken down into the various elements which are 
involved in this question which are both legal and economic, of course. 
And by way of perspective, the first part of my statement gives a sort 
of diagram of the economic organization of the oil industry. The 
reason for doing this is that it is within this framework of the economic 
organization of the industry that the device of price discrimination is 
employed, and speaking now of price discrimination as an economic 
device, we have heard it in some of the material opposing this legisla- 
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tion and in various presentations, we have heard it treated as a com- 
petitive device. 

But the material which I present here, the analysis of the oil industry 
will show, is a background for showing that the use of price discrimi- 
nation in the oil industry is a device for carrying into effect an ad- 
ministered price system. 

A quasimonopolistic type of price control over retailers in admin- 
istered in part through the device of price discrimination. And the 
first part of my statement deals with the economic organization of the 
oil industry. 

Senator Kerauver. Tell us how that is done now. Can you get to 
that now ? 

Mr. Snow. There are 22 major integrated companies who control a 
majority of the crude oil supplies, who refine 85 a of the gaso- 
line which is refined, who own 75 percent of the Nation’s service sta- 
tions, who own 90 percent approximately of the Nation’s pipeline fa- 
cilities or have partnerships in them, who have at each ‘evel of pro- 
duction and distribution an overwhelming, an overwhelming owner- 
ship and control. 

The Government’s petition filed against these 22 companies in 1940, 
when Thurman Arnold was the Assistant Attorney General, alleges 
the further apparatus of coordination of activity, so that the integra- 
tion from the oil wells to the consumer, the integration in the vertical 
dimension, vertical integration, is accompanied by horizontal coordi- 
nation of action, parallelism of action, and one of the devices set forth 
in the Government’s petition and described was the price leadership 
system under which the country is divided into eight general marketing 
areas, and in each one of these areas, one company assumes the role 
of price leader and the others follow. 

The same company will be a leader in one area and, of course, a 
follower in another area. 

This price leadership system, the Government’s petition said, is en- 
forced by price discrimination, by the maintenance of the protected 
market for the products of the 22 companies at high prices, but the de- 
struction of their competitors through low price competition made 
possible through price discrimination. 

Now, some of the names in the Government petition are changing. 
These companies change their names but the facts are the same 15 
years later. There are, in fact, according to the Bureau of Mines, 
fewer refiners, fewer refining facilities today than there were 7 or 8 
years ago. So that we find the accentuation of these devices of 
control. 

Now, toward retailers, the two principal means of control, ec ‘onomic 
control, are, first, the tenant system. These companies own 75 percent 
or own and lease control 75 percent of the Nation’s service operators, so 
that that 75 percent of the retailers are doing business under the con- 
tinuing threat of lease cancellation. 

And when you read those leases, and they are available in the 
committee reports here, you will see that all of the staff—all of the 





things which the staff of learned clerks of these companies could think 
of to give the poor little retailer a nerve-harrowing, soul-shattering 
experience when he does anything wrong have been compounded 
together. 
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Those leases are devices of control, and they are used as such, and 
retailers do business under these leases, and in doing so, they are 
subject to the continuing threat of lease cancellation. 

Now, however, some 20 percent of the service-station operators own 
their own stations or lease them from independent lessors. And those 
20 percent must also be controlled. 

There are in addition some independent marketers who need to be 
controlled. So that the lease system does not involve complete control, 
the tenant system, but it leaves a further measure of control needed 
for the other more independent retailers. 

And the device which is used to control them, pricewise, to control 
their prices most effectively, one of the most effective devices, tradi- 
tionally most effective, is the device of price discrimination. There 
are others. Incidentally, there are other devices to which this legis- 
lation does not pertain that are also used to control prices, such as ‘the 
operation of commission stations and the operation of company-oper- 
ated stations, and the use by Standard of Indiana of Retail Suggested 
Price Plans. 

But historically the most significant device in addition to the tenant 
system for the control of retail prices, the disciplining of off-brand 
competitors whio seek too large a share of the market, or the penalizing 
of individual retailers who try to, who seek to adjust their prices in 
accordance with competitive conditions rather than as the company 
may dictate, is price discrimination. 

The historically most used device against those people is the price 
discrimination device. 

Mr. Nerlinger’s statement reviewed the three specific uses of this 
device which are permitted under the Standard Detroit decision, the 
three special types of price discrimination which may be used for this 
general purpose under the authority granted in the Standard Detroit 
decision. 

The third type we believe is not permitted under that decision but 
there have been contrary ¢ ontent ions made by oil companies and a con- 
trary position taken by the Federal Trade Commission. So that we 
believe it is necessary for Congress to act because of all three of those 
devices. 

Otherwise, they will be continued. 

The next part of my statement deals with some oil company argu- 
ments to confuse retailers on this issue. Now, not wanting to take the 
committee’s time to review these particular arguments. You probably 
are not deceived by them any more than retailers are who have become 
informed on the matter. I would like to comment on them briefly, 
however. 

These arguments have been presented with great force. They have 
been presented to people who naturally accept the authoritative posi- 
tion of the supplier and they have involved basic misrepresentations 
and basic misconceptions of what this bill will do. They have involved 
misstatements and they have involved misleading emphasis upon mat- 
ters which are not involved or which will not be involved. 

Briefly I would like to go through those arguments and say a few 
words about each one. 

One highly publicized oil company argument to confuse retailers 
is that the adoption of the equality of opportunity bill will prevent 
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the supplying company from helping its dealers to meet a price cut. 
Of course, helping one to meet the price cutter, while exaggerating 
spreading the competition which the other dealers not helped must 
meet, is not help. 

It may be a concession which the one will accept but it is an injury 
to all of the others. Usually the one who accepts it does so subject 
to letting the supplier fix his retail price, which again deprives him 
of the benefits of a truly competitive situation. 

As Mr. Nerlinger pointed out, the use of the term “assistance and 
help” is misleading because the company says to the dealers, we can’t 
help you if this bill goes through. What they mean is, “We can’t 
discriminatorily help you or we can’t discriminate against you. We 
can’t discriminatorily help your competitor down the street upon the 
excuse of off-brand competition.” 

Another argument that I would like to mention right here, not 
listed in the statement but one which has been emphasized recently 
in trade publications following the oil companies’ line on this bill, is 
the argument that the real problem is the intrastate price cutter and 
the intrastate price cutter cannot be reached by his bill because this 
only applies to interstate commerce. 

And that argument appears to have originated again in the master 
brief and it has come out through a publication to retailers which fol- 
lows a major oil point of view, and has been widely publicized. It is 
an entirely misleading argument. 

The intrastate price cutter, for example, the local favored retailer 
or jobber—retailer in the Detroit case was an intrastate price cutter but 
his price cutting was the result of an interstate company granting to 
him a discriminatory allowance. If the companies who desire to use 
if the large suppliers who desire to use intrastate retailers to spoil a 
market cannot do so, cannot grant to the intrastate retailer the dis- 
crimination which will be passed along, then the intrastate retailer is 
not a disturbing factor in a market. 

To say that the bill will not touch the intrastate retailer is true, 
but it will touch and it will prevent the discrimination which the in- 
trastate retailer receives and passes along to substantially lessen 
competition. 

Therefore, the bill will apply to the detriment which results when 
intrastate price cutters receive a discriminatory lower price from their 
suppliers. 

Yet the same thing has been repeated over and over. This price cut- 
ter down the street will not be reached and, of course, he will not be 
directly reached. But the thing which makes his destructiveness 
possible will be reached. 

Another issue, another matter which has been presented by major 
companies in an effort to confuse the ret peers is the implied threat 
that if this bill is passed, the companies will go to major company 
operation, direct company oper ation of stations. 

This statement was made in a booklet by an executive of Standard 
Oil Co. which was mailed out—Standard of Indiana, which was 
mailed out to their dealers, and it has been implied across the country 
that if this bill passes we just won’t have any choice, the companies 
imply or state directly in this booklet, except to go to direct company 
operation. 
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Senator Kerauver. It has been mailed particularly to jobbers; 
hasn’t it ¢ 

Mr. Snow. That statement has been made to jobbers as well as to 
retailers. However, a booklet embodying a statement of James Ross, 
an executive of Standard of Indiana, was mailed out embodying the 
same statement to retailers that if this happens, I don’t know what we 
can do except but to go to direct company operations. It is alluded to 
in my statement. 

Now, of course, the companies once operated all of these stations, 
and they stopped operating them in Iowa when Iowa passed a chain- 
store tax, but it was found to be so much more profitable to have 
the retailers operate them than to do it yourself; small business was 
so much more efficient than big business in perfor ming that distribu- 
tion function that the profits of the Iowa plan were imitated, then, 
by extending the Iowa plan throughout the United States, and com- 
panies went to dealer operations throughout the United States because 
it was more profitable. 

You might be interested in a yardstick of how much more profitable 
it is. Some comp: inies retained a few company stations for the purpose 
of price control. One was Standard Oil of Ohio. In 19389 the 
teamsters union organized their station employees in Cleveland and 
Mr. William Licerson, a labor arbitrator, presided in an arbitration 
hearing in which the wage demands of these people were to be adjudi- 
cated. And the Standard attorney from their industrial-relations de- 
partment submitted a statement in that hearing that already the 
company was paying 9 cents a gallon in labor charges in the company- 
operated stations in Cleveland, only about 7 cents of which would be 
allocable to gasoline because other things, of course, are sold in stations, 
but gasoline being approximately 75 percent. 

At that time Standard was granting its lessee retailers and inde- 
pendent retailers who were distributing its products a margin of just 
3 cents a gallon, a difference between the dealer tankwagon, the price 
they paid, and the retail price which was fixed in Standard’s company- 
operated stations and with which they had to compete. 

So that the independent businessmen were distributing gasoline 
for a cost less than one-half of that which it cost the company to 
distribute the same product in its company stations according to the 
statement of its own attorney upon that industrial relations matter. 

You can see why Standard has only 400 company-operated stations 
out of 4,000 in the State if it is that costly, but, of course, the 400 
serve the purpose of fixing, controlling the ret: ail price. 

There is also another reason why the threats that the ¢ ompanies will 
go to company operation have not particularly disturbed retailers. 
In fact, those to whom they have been made have generally said, “I 
wish they would,” but the reason they haven't disturbed them is that 
if they do go to company operation, the companies, of course, would 
expect to contend with a strong labor organization representing those 
people, and what a labor organization would have tos say, a strong one, 
and be able to say about conditions in the retail petroleum industry 
would go a lot further and be a lot more significant than what this 
bill says. 

Senator Krerauver. Mr. Snow, these men sitting in the audience are 
all independent, small-business men and they feel they have a stake 
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in the business. They work at it that much harder. They live and 
work with it and feel like they are building up a stake in the business. 
That is the reason the dealer has an important place in this economy, 
is it not? 

Mr. Snow. Right. That is the reason why we believe in dealer 
operation. That is the reason why they are able to some extent to hit 
people at a sensitive point when thay say to an independent man who 
wants to be his own boss in the early American way, run his own 
business in his own way, and they say to him, “Well, we are going to 
put you under company operation.” That man is hurt, and we cer- 
tainly know that it would be a terrible thing to destroy in the econ- 
omy what it means to have these independent businessmen, and the 
avenue of opportunity which should be available to them. We don’t 
think they are actually going to. We think this argument about 
switching to company operations is a very fallacious one. 

The companies have used this argument at different points in other 
ways, incidentally, but the economy of using the independent dealer 
is so much greater than the cost when a major big business does the 
job of distribution that we feel reasonably sure that they are going to 
continue to sell gasoline the cheap way, which is through the dealer- 
operated station. 

Other arguments which have been made in opposition to this bill 
in the company literature have made an effort to reach consumers, 
and I think it is appropriate for a little bit to consider the applica- 
tion of this bill and how consumers are affected by it. 

Mr. Nerlinger has described how our people are affected by it, the 
effect upon service station operators, but sometimes it is said, well, busi- 
ness has to suffer a little. Little-business men have to suffer if there 
is progress and progress might involve getting these prices lower by 
price discrimination, and the question is raised, is that true ? 

The companies have assumed the role of the guardian of consumer 
interest in the material which they have presented. 

Now, the affect of price discrimination in the retail petroleum indus- 
try has been to enable the major suppliers to maintain a two-price 
system, to exact the high price from most retailers, and, therefore, from 
their customers, concentrating the competition to the narrow area of 
the marginal units. 

In other words, instead of the law of the market place, the free eco- 
nomics, laissez-faire economics, that the price of the marginal unit 
becomes the price of every unit. Instead of that being able to go into 
effect, the gasoline market is established at a high level for most 
of the products sold, all of which are sold by major companies, and the 
low level of prices is used to destroy competition, to eliminate com- 
petitors. 

So that the very practice which is used to eliminate competitors, 
to penalize service-station operators through price discrimination, also 
enables the maintenance of a high general price level. In other words, 
the practice of price discrimination, of protected or permitted price 
discrimination, results in a higher price than the economic price being 
generally maintained, and the general high level of prices is, of course, 
the profitable part of it. 
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The lower level of price, the selective discrimination to destroy com- 
petition, is, of course, the monopolistic, the effective device which is 
involved. 

I would like to say a few words—one part of my statement deals with 
the legislative history of the Robinson-Patman Act. 

Senator O’Manoney. Before you go into that, Mr. Chairman, may 
Task one or two questions ? 

Senator Kerauver. Yes. 

Senator O’Manoney. They will be addressed to both of you. I don’t 
care which one answers. 

The problem seems to involve the economic existence of these small 
petroleum retailers. Mr. Snow, in your opening statement you re- 
ferred to the case which was filed in 1940 by the Department of Justice 
against some 20 major integrated oil companies. Have you made any 
investigation since that time as to the status of the retailers in the 
United States? 

How many of the members of the organization that you two gen- 
tlemen represent are independent owners of their own stations? 

Mr. Snow. Senator, we don’t have—we do not have any figures to 
answer that question later than those presented in the Justice Depart- 
ment’s complaint in 1940. 

Senator O’Manonry. How many of your retailers, members of your 
organization, are lessees of major companies ? 

Mr. Snow. If you are referring to members of our organization, 
I can state that we had in our membership a relatively larger propor- 
tion in all probability—we assume that we do—of men who own their 
own stations or lease them from independent owners, but that is due 
to the fact that the lessees are so controlled that they don’t feel as free 
to join an organization which represents their independent economic 
interest as do the men who own their own stations or who lease them 
from independents. 

I would say, if I could give you the factors which will tend to 
answer your question or which will give you an idea as to the trend, 
that a great many new stations are being built every year, and sub- 
stantially all of these stations are being built either by major oil com- 
panies or pursuant to a major oil company lease. 

Now, that second group of stations is under major oil company con- 
trol, and the reason that they are being built subject to a major oil 
company lease and not subject to a lease to an independent is that 
those stations are very costly to build, relatively, for a small man, 
anyway, and involves the expenditure of from $25,000 up. That is, 
Jand acquisition and building costs. 

No bank will loan any money to anybody to build a service station 
unless he has a lease from a major oil company under which the major 
oil company guarantees the repayment of the mortgage. There is no 
opportunity, and when I say “no” I mean “none,’ for a man to borrow 
money to build a service station unless he has first given gasoline 
rights on that property to a major oil company or to a substantial 
company, not a major company alone but to a substantial company. 

Senator O’Manonry. Doesn’t your answer mean that the independ- 
ent owner and operator of a filling station is being driven out of ex- 
istence by the integrated companies? 
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Mr. Snow. Yes. It does mean that. It means that his inane 
ence which would arise from his owing the station is certainly re- 
stricted ; yes. 

Senator O’Manonry. When he is a lessee, he is bound by the terms 
of his lease, is he not ? 

Mr. Snow. Absolutely. 

Senator O’Manoney. Therefore, he is not an independent free en- 
terpriser. 

Mr. Snow. That is right. He is not wholly independent. We are 
striving to make him more independent but it is a very slow and hard 
struggle. 

Senator O’Manoney. The chairman suggests that the lessee is real- 
ly a captive operator of the big company. I think that is an apt de- 
scription of the situation. I have, in the consideration of this ques- 
tion, been inclined to believe that eventually we will have to come to a 
decision as to whether or not integrated companies should be per- 
mitted as a matter of public interest to maintain, through integration, 
control of production, refining, transportation, and retail. 

Are those not the main divisions of the petroleum industry ? 

Mr. Snow. Yes, Senator; they are. 

Senator O’Manonry. If the major integrated companies are per- 
mitted to control not only production but also refining, tr ansportation, 
and retail distribution, are they not in a position to make economic 
warfare on every independent in these separate segments of the 
industry ? 

Mr. Snow. That is a very succinct statement of the economic reality 
with which we are dealing. They have all the means to do what you 
say. 

Senator O’Manonry. An integrated company can endure a loss in 
the retail distribution if by so doing it makes a profit in refining? 

Mr. Snow. Right. 

Senator O’Manoney. And if it desires to drive the retailer out of 
business and expand its control of the distribution units? 

Mr. Snow. That is right. 

Senator O’Manoney. On the other hand, if it wants to make war- 
fare against an independent refiner, it can just reverse the process? 

Mr. Snow. Yes. 

Senator O’Manonry. And cut the prices which the independent re- 
finer cannot meet because of his economic status, and enduring the 
loss, perhaps make a profit on the retail distribution, and in between 
having control of the pipelines and the tankers by which the oil i 
transported, are they not in the same position that the giant meat- 
packers were back in 1921 when President Harding signed the Pack- 
ers and Stockyards Act, which was intended to break up this monop- 
olistic control of the entire ambit of production and distribution ? 

Mr. Snow. Yes; they are. They are in very much the same posi- 
tion excepting I think in terms of figures the oi] industry is much more 
gigantic in its operations. 

The international factors are involved. The seven international 
oil companies are dominant not only in this country but in England, 
in Canada, in Australia, in exploitation in Venezuela, the Near East, 
every major source of oil. 

Senator O’Manoney. You are quite right, Mr.Snow. The evidence 
before this committee in the study of the international aspects of oil 
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and the MEEC operations discovered that eight of the major com- 
panies which constitute the Middle East Emergency Committee own 
and operate 239,000 filling stations in domestic United States, which is 
a pretty large proportion, is it not, of the total ? 

Mr. Snow. Yes; it certainly is. 

Senator O’Manoney. Do you see any distinction between the oil 
business concerning which you have testified and other businesses 
which are affected by this legislation and which are injured by price 
discrimination? There is the retail drug distribution, the retail gro- 
cery distribution, the retail drygoods distribution. Are not these all 
effected by the same stuation ? 

Mr. Snow. Yes. They are all affected by the same situation. 
Probably in the oil industry there is a special urgency about it because 
of the fact that 75 percent of the product sold by service stations, aver- 
age throughout the United States, 75 to 77 percent is gasoline. So that 
discrimination involving that one commodity is homicidal. 

It is economic murder for the man, for the service-station operator, ! 
whereas if we are talking about a groceryman, if there is discrimina- 
tion on only sugar or only canned peas, the effect is not as great. It 
doesn’t involve so much of the man’s income. 

That is not to say that there isn’t a very great urgency for this legis- 

lation in the food field and drug field and every other field involving i 
distribution by retailers and wholesalers of products manufactured . 
by large manufacturers, but the circumstance is that 75 percent of the | 
service station sales is in one commodity. 

Also the fact that the trade is on wheels and the product is highly 
advertised Any disturbance, any change in price, anything affected 
by price discrimination is immediately felt. Those things accentu- | 
ate the injury which exists in every field where the same conditions 
generally prevail. | 

Senator O’Manoney. Has the situation improved or become worse 
during the last 10 years, according to your experience ? 

Mr. Snow. It has become worse, Senator, since the Standard De- 
|  troit decision. Many areas had had from the time of the adoption of 
the Robinson-Patman Act no serious price wars down to 1951. 

Senator O’Manoney. Yes. You have already testified to that, 
and it is in the record. 

Mr. Snow. Yes. 


Senator O’Manonry. It is true, of course, that the Standard of 
Indiana case has marked a difference in the development of this indus- 
, try and the effect of price discrimination. No doubt about that. But 


' | has that decision also affected these other businesses ? 

; Mr. Snow. Yes. It is my impression that it has since the 

; Senator O’Manoney. Do you think there is any difference between 
the position of the retail filling station operator and the retail drug 

‘ store ? 

e Mr. Snow. Well 








| Senator O’Manonry. So far as the law is concerned ? 

Mr. Snow. I don’t think there is any difference so far as the law 
‘ | is concerned. 

| Senator O’Manoney. You think this law will apply to all these 
different segments of local industry in its battle with national in- 
8 dustry ? 
il 91068—57—pt. 2-33 








1226 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Mr. Snow. I believe it will; yes. It will not take away the weapon 
of, say, the major integrated companies to reduce the price, the margin 
throughout the country for a particular function, but at least it will 
prevent their destroying competition by reducing it in only a particular 
area. 

It prevents selective price discrimination. The other offense 
was already covered in the Sherman Act and was the subject of the 
original antitrust cases, the Standard Oil case and American Tobacco 
case. 

Senator O’Manoney. Do you find any difference between the posi- 
tion of the filling station operator in a locality and the jobber operating 
in a larger area? 

Mr. Snow. We believe that the jobber should support this bill. 
I would be glad to talk about that for a few minutes, about 3 minutes. 

Let me point out, first, that the Federal Trade Commission order in 
the Standard Detroit case, which is what the jobbers now object to, 
was supported for 5 or 6 years by the Michigan Petroleum Association, 
which is the jobbers’ group in Michigan. They put their names— 
we put our names, the names of our two organizations, Retail Gas 
Dealers Association of Michigan and Michigan Petroleum Associa- 
tion—both went on those briefs; and the argument which now comes 
from jobbers that adoption of this bill would injure them, which 
comes from certain jobbers’ spokesmen, that adoption of this bill 
would injure them because it would reactivate the cease and desist 
order of the Standard Detroit case issued by the Federal Trade Com- 
mission, was originally made by Standard—and for 5 years—the Mich- 
igan Petroleum Association supported the retailers’ complaint. 

Now, that in our opinion—that argument was a smoke screen when 
Standard put it forth in the first place, and it has no more validity 
today than it had then. There are some complexities in the case 
whic h are exploited to make it appear that there is something to fear 
in that situation, but the order which Federal Trade Commission en- 

tered to which the jobbers object is the order which says that the 
retailers—that Standard should not sell to any retailer at a higher 
price than the price charged by its jobber customers to their retailers. 

So, Standard said, oh, this is terrible. That is going to make us 
have to police our jobbers. And the jobbers eventu: uly picked that 
up. Itisa big issue with them now, that it is going to be so obnoxious 
to the suppliers to police the jobbers that that type of order would 
be obnoxious. 

Now, that order was issued to deal with a particular situation, one 
jobber-retailer, Citrin-Kolb, who was using his jobber price to hy- 
pothecate competition in a controlled retail ‘outlet at a low price, and 
it dealt with a specific situation of destructive price discrimination, 
—e it is not oppressive to the supplier to meet that requirement be- 

‘ause anyone who fixes a price schedule has the duty of knowing that 
the differences in prices will not be used to destroy compe tition. 

Moreover, the jobbers are already under suc h control and sur- 
veillance by the major companies that they are not going to get away 
with anything the major companies don’t want them 1 to get away with. 

Of course, I am aware that organized jobber groups have in the 
past, year taken a very conspicuous place in opposing this bill and 
stating that chiefly upon that ground, chiefly that the Federal Trade 
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Commission’s order which has entered under the old interpretation 
of the meeting competition defense would be reactivated by the ado op: 
tion of this law and that in such a case, there would be a tendency on t 
part of the majors to eliminate them. 

I want to—— 

Senator O’Manonry. Would it be reactivated ? 

Mr. Snow. I don’t think the individual order would be reactivated 
by the adoption of this law. 

Senator O’Manonry. Would the situation be reestablished? 

Mr. Snow. The situation could occur in which the same factors 
would be involved. 

Senator O’Manoney. Is there anything that should be put into the 
law to prevent that? 

Mr. Srow. Senator, there is nothing that needs to be done with this 
bill to deal with that situation because the situation is a hypothetical 
thing that doesn’t exist until after the jobber has used that discrimi- 
nation to substantially lessen competition and after he has used it to 
substantially lessen competition, then the order is properly made, 
but the order is not made until after the jobber uses this discount to 
substantially lessen competition. 

If the supplier doesn’t want him to do it, they are going to eliminate 
him anyway. The supplier does not tolerate the jobber competing 
with the supplier at a low er level than the supplier dictates unless it 
serves the supplier’s interest to eliminate off-brand competition. 

Senator O’Manoney. Do any jobbers belong to your organization ? 

Mr. Snow. No. No jobbers belong to our organization as such, 
though some of our affiliated associ tions have members who are large 
retailers and who perform a jobbing function. 

One more thing that is important 

Senator O’Manonery. What is a large retailer who is performing a 
jobbing function ? 

Mr. Snow. A large retailer—you mean an example of one? 

Senator O’Manoney. Who is performing a jobbing function. 

Mr. Snow. A large retailer performing a  jobbine function would 
be perhaps a man who has several stations, who gets gasoline in a 
large dump from a 10,000 gallon transport unit or w vho perhaps gets it 
from a river terminal and who perhaps puts his own brand on it. 
Some things that he would do might involve some of the things that 
are involved for jobbers. 

Let me come back just one minute, if I may, to this question of this 
hy potheti ical argument that jobbers have been sold. 

Senator Keravuver. At that point, in answer to Senator O’Mahoney’s 
question, you do have some jobbers that own their own stations? 

Mr. Snow. Yes. That is right. Their own bulk plants and their 
own stations. 

Senator O’Manonry. They are in your organization ? 

Mr. Snow. Yes. There are a few individuals of that kind. We 
don’t generally claim to represent them because we represent, so far as 
our economic position could be defined, the nonintegrated retailers. 
That means retailers who are not integrated with another level of 
distribution. 

Now, the application of this Standard Detroit decision could only 
be to a dual distribution set up. Of the 12,000 jobbers in the coun- 
try of whom I guess perhaps half do not handle gasoline, but of the 
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thousands who do, 6,000 or 8,000 who do handle gasoline, no more 
than a couple of hundred are in a dual distribution set up. So 
that no more than a couple of hundred would be involved even if there 
were anything bad about that Standard Detroit order, even if it 
did set a bad precedent. No more than a couple of hundred of them 
would ever be affected by it. 

A dual distribution situation is this. It is a situation where a sup- 
plier in a particular market distributes most of his gasoline to retail 
stations, but for some reason, most often a nefarious reason, desir- 
ing a lever inthe market. He allows a jobber to distribute part of his 
gasoline and frequently the jobber is only a so-called jobber. 

Again, in the Standard Detroit case the so-called jobbers complied 
with certain conditions, but very many retailers requested to comply 
with those same conditions, to have the same storage, to provide the 
same functions, and were denied the privilege of doing so. 

But most jobbers, almost all jobbers are jobbers in a situation, in 
a rural area, where similarly as to the retailers it is more economic 
for the supplier to distribute his gasoline through a jobber in this 
rural, sparsely settled area. 

The margin allowed jobbers of 214 or 3 cents is sufficient for the 

major companies to want to perform that function themselves in the 
urbanized areas where it can be performed economically, but the 
several thousand jobbers who distribute gasoline for major companies 
are largely in rural areas where it is costly to perform that function, 
where the distribution is a trickle rather than a gusher, and in that 
situation those jobbers are not at all affected by this Standard Detroit 
argument. 

Again, coming back to it, it is a smokescreen because the order is 
only” made after the jobber has used the lower price to substantially 
lessen competition, and at that point the order is properly made. 

Senator O’Manoney. What is the position of the jobber who sells 
or transports gasoline both to stations which he does not own and 
filling stations which he does own ? 

Mr. Snow. That jobber would not, of course, unless he happens 
to be a dual distribution jobber, be affected. 

Senator O’Manoney. What do you mean by a dual distribution 
jobber? 

Mr. Snow. A dual distribution jobber is that small group of job- 
bers, a couple of hundred in the country, who are distributing gaso- 
line in the same market area that their ‘supplier is distributing gaso- 
line directly to service station operators. 

In Ohio, for example, one company has no jobbers at all because the 
State is so urbanized that there is no area where they would choose, 
where they would find it more economical to distribute through a job- 
ber, but still a company might set up a jobber in a city for some reason 
such as a market, or for some other purpose, set up a jobber, a branded 
jobber who would distrbute to a few stations in the city. 

But the Standard Detroit order and case applies only to the dual dis- 
tribution jobber, to the very few jobbers who are maintained by major 
supplying companies in urban areas in competition with themselves. 

Now, the argument to which I think you are referring is the argu- 
ment made by ‘the jobbers that another paragraph of the cease-and-de- 
sist order in the Standard Detroit case would prevent the supplier from 
giving the jobber a jobber price on that part of the gasoline which 
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the jobber sells in his own retail stations which he, the jobber, operates. 
That statement is not true, in our opinion. That conclusion is hy- 
pothecated out of the order, but it is not the way the order was applied 
or interpreted by anyone at the time, to my knowledge. 

The order has been interpreted and applied thusly, that a jobber 
who sells in a dual distribution setup again, so it applies only to this 
couple of hundred, a jobber who sells in a dual distribution setup shall, 
it says—shall not apply the jobber price to his retail sales, or that—in 
other words, that he shall not subsidize the retail operation out of the 
jobber functional price, out of the functional price allowance he gets 
as a jobber. 

Now, it doesn’t have the meaning that he shall have to pay the higher 
price for gasoline sold in his own stations, but it does have the meaning 
that if he gets the lower price on that gasoline, he shall not apply the 
lower price in figuring his cost upon gasoline sold in his company-oper- 
ated stations. 

Senator O’Manonry. What I am getting at is this: This jobber ob- 
tains gasoline from a ene The supplier may be either an inte- 
grated refinery or an independent refinery. 

Mr. Snow. That is right. 

Senator O’Maunoney. In any event, he gets it at a particular price, 
and he sells that to an independent filling station. There must be a 
margin of profit for him in that transaction. 

Mr. Snow. There is. 

Senator O’Manonry. He sells the gasoline to the independent filling 
station at a higher price than he paid for it to the supplier. 

Mr. Snow. That is right. 

Senator O’Manonry. This same jobber has some filling stations of 
his own, 

Mr. Snow. Right. 

Senator O’Manoney. He buys the gasoline from the same supplier. 
He transports it to his own filling station. What is he going to do 
there about a margin ? . 

Mr. Snow. His margin there, Senator, under the order in the Stand- 
ard Detroit case, as we have understood it and as everyone has under- 
stood it, including, I am sure, the Michigan Petroleum Association 
which once supported it, the order there would prevent him from figur- 
ing his costs in the retail station to include the jobber margin. 

In other words, he may not say, “I am selling cheaper in the retail 
station. I am selling cheaper in the retail station because I am get- 
ting a better discount on this gasoline.” He must assign to the jobber 
function the part of that price, of that price difference, that differen- 
tial, which is for the performance of the jobber function. 

Senator O’Manonry. In other words, he must not discriminate in 
favor of his own filling station ? 

Mr. Snow. That is right. That is the exact meaning of that situa- 
tion. 

Now, I think this always has to be 





Senator O’Manonrey. Does the FTC agree with that interpretation ? 
Mr. Dixon. If I understand it correctly, I believe that they do. 
The only problem would be one of compliance after the law had been 
violated. If a jobber chooses to perform a dual function such as 
jobber-retailer, and obviously if he had brought about this injury 
necessary to violate the law, he would have the burden of setting up 
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his bookkeeping in such a way that he could say that he was truly a 
jobber in this respect and truly a retailer in this respect. 

Senator O’Manonry. How would such a jobber and retailer be 
affected by the pending legislation if it were enacted ? 

Mr. Snow. If the pending legislation is enacted, jobber will not, 
in our opinion, be affected at all. Ifa jobber is used in a dual distri- 
bution setup by a supplier 

Senator O’Manoney. Can you convince them of that ? 

Mr. Snow. I can’t say that we can, and I am afraid that perhaps 
they have listened to the big people in the industry who want them 
for allies rather than to the little people in the industry who also want 
them for allies. 

Senator O’Manonry. Mr. Chairman, I have taken a lot of time. 

Senator Keravuver. That is a very interesting inquiry. I wish you 
would go on with it. 

Senator O’Manonry. I think we have come to the point that it 
must be answered by those who take different positions with respect 
to the effects. 

Senator Kreravuver. Isn’t this true, Mr. Snow? Senator O’Mahoney 
asked how this bill would affect the jobbers. As long as the 
jobber treated his own customers fairly and didn’t, in the operation 
of his own service station, undercut his own customers, it wouldn’t 
be affected by this legislation. 

Mr. Snow. That is absolutely correct; and as long as the phony 
jobber—that is, the so-called retailer -jobber—doesn’t substantially 
lessen competition, doesn’t use the margin to lessen competition, he 
won’t be inhibited by this law either. 

Senator Krrauver. Doesn’t it affect the jobber in another way, that 
it gives him some protection in preventing the refiner, the big oil com- 
pany, from discriminating against him in favor of some other jobber 
on the ground that he is meeting some kind of competition in that 
area ? 

Mr. Snow. It does; and when I answered Senator O’Mahoney’s 
question and I said it would have no effect, I meant to say it would 
have no effect in inhibiting the jobber’s practices as a seller. It will 
have a considerable effect in protecting the jobber as a purchaser. The 
jobbers in their annual conventions ‘for the last several years have 
protested the price discrimination practices of suppliers and, of 
course, in many instances those price discrimination practices of sup- 
pliers are practices which this bill will reach. 

When I said the jobber “will not be affected,” I meant he will not be 
affected as a seller. He will be as a purchaser. 

Senator Kerauver. Not affected adversely ? 

Mr. Snow. That is correct. He will be beneficially affected in his 
relationship as a purchaser. 

Senator Krrauver. Did you want to ask these gentlemen some more 
questions ? 

Senator O’Manoney. No, thank you, Mr. Chairman. I have had 
my day. My day in court is ended. 

Senator Kerauver. I did want to ask 1 or 2 on my own behalf 
before I turn it over to counsel and others. 

Off the record. 

(Discussion off the record.) 
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Senator Krrauver. Mr. Nerlinger, can either of you gentlemen 
offer any legitimate reason for the opposition of these so-called jobbers 
against this legislation, aside from the campaign that has been put 
on by the major oil companies ? 

Mr. Snow. I can’t, Senator. I have no other explanation for it 
excepting that they have been influenced in that way. 

Senator Kerauver. Of course, they are sitting ducks for the big 
oil companies. The big oil companies can eliminate them any time 
they want to. 

Mr. Snow. Yes. Actually they are a great deal more susceptible, 
inherently susceptible to pressure than retailers are, because retailers 
are not making any money, many of them. They think, well, if I am 
in a bad situation, O. K.; I will get out if I have to. But the jobber 
situation involves a tremendous investment for small business, a large 
investment, and their contracts are just as insecure as the service 
station leases, and they are for 1 year. 

In fact, Citrin-Kolb testified in the Detroit case that they never 
had a contract with Standard. They could be cut off any day, no 
notice needed. They are terribly exposed to fear of cancellation. 

You remember last year there were jobbers who said they were 
told they would be cut off by the supplier if this bill was passed. 

Senator Kerauver. I must say frankly I think they are in greater 
need of the protection of this bill than you people are. 

Mr. Snow. I believe they have a similar need for it. 

Mr. Neriincer. I don’t think the need could be any greater. It 
might be equal but not any greater. 

Senator Kerauver. On page 5 of your statement, Mr. Nerlinger, 
you talk about the Standard Oil case, and it could be anywhere else, 
that on the thesis of meeting the competition of Red Indian, the 
jobber-retailers discriminated against their other branded dealers 
apparently without regard to the relative public acceptance of the 
true product. 

Mr. Nerrincer. Yes, sir. 

Senator Krrauver. In other words, you mean that if Ned’s and 
these other people, even if they had gotten a lower price from Red 
Indian, couldn’t have cut a big splash because Red Indian didn’t have 
the public acceptance or the advertising back of it that rate did? 

Mr. Neriincer. That is absolutely correct, Senator. I doubt very 
much whether Ned would have ever accepted any offer from Red 
Indian because Red Indian at the time was jobbing a product known 
as Fleetwing, which is in the twilight zone between major and off- 
brand, what we term semioff-brand gasoline, It had relatively small 
public acceptance in the Detroit area. That is what we mean by 
relative public acceptance of the two products. 

Senator Krrauver. So that if Standard Oil had stood its ground, 
you think the problem never would have been a contract with Red 
Indian anyway. If there had been one, they wouldn’t have upset the 
markets. 

Mr. Neruincer. That is correct. We certainly do. 

Senator Krrauver. Another interesting thing I observed, appar- 
ently the big oil companies by selling off ‘brands create most "of these 
price wars themselves. 

Mr. Neruincer. In many cases that is true, Senator ; yes. 
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Senator Kuravver. Is the purpose, you think, in creating these price 
wars to get volume sales and then take it out of the hide of their regu- 
lar dealers ? 

Mr. Nerurncer. Well, I believe we made reference to that. It was 
for three purposes. One was unloading distress gasoline. Another 
was eliminating off-brand competition when it got so serious that they 
felt it should be curtailed. And the third was reducing their own 
retailers’ margin when they feel that the retailers’ margin has gotten 
too high and they have used price discrimination to do just that in 
many, many cases by granting a lower price ostensibly to meet some 
off-brand condition to one or a very select few dealers, and then harass- 
ing their other dealers by various means to meet that competitive 
situation with the dealer's own money. 

Senator Kerauver. I have been impressed with the testimony that 
sometimes it is the same name gasoline which is sold as an off-brand 
gasoline that may be used to start a price war. Yet it comes from the 
same wagon or same pipeline that the others get their branded gasoline 
from. 

Mr. Nerurncer. We receive complaints similar to that all the time, 
Senator, and if you will recall, when the Virginia retailers were here 
there were a number of them that testified with reference to major oil 
firms selling independent, offbrand marketers in the Virginia market 
the same gasoline on a nonbranded basis at a discriminatorily lower 
price, thus bringing on a chaotic condition in the market that resulted 
through price discrimination in a lessening of the dealer markets. 

Senator Keravuver. I was interested in testimony that in one case 
the two major companies seemed to get their gasoline out of the same 
tank, according to their exchange agreement whereby they swap gaso- 
line. Is that prevalent in the oil industry or do yourun across that? 

Mr. Snow. Yes. Werunacrossit. There is a reason for it and the 
reason sort of explains why it happens so much. 

It is much cheaper to move gasoline on paper than it is in a tank 
truck, so that a major company not having pipeline terminals, not 
having a pipeline terminal in a particular community, will run its 
trucks into the terminal of another major company, give them a check 
for the gasoline which, of course, is cashed by the other major company 
in a city where that company does not have a pipeline terminal. 

The northwest terminal in Minneapolis, I understand—gasoline of 
seven major companies is not segregated there. At least nobody has 
been able to get in to find out if it is. 

The practice of gasoline exchange is a general practice. There are 
some restrictions on it in some instances because of particular char- 
acteristics of some gasoline, but it is a general practice in the industry, 
gasoline exchange. 

Senator Keravver. One final question and then I will turn it over 
to counsel. 

I have been furnished with a table from the United States Bureau 
of Mines showing the number of petroleum refineries in the United 
States. Starting with January 1, 1949, there were 336; 1950, 320; 
1951, 325; 1952, 327. Beginning in 1952, January 1, it has been 
going down every year: 1953, 313; 1954, 308; 1955, 296; 1956, 294; 
1957, not available. 
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Do you know, Mr. Snow, or Mr. Nerlinger, whether it is a fact 
that they have gone down since the Supreme Court decision in the 
Standard Oil case, and if that has any bearing? 

Mr. Snow. I wouldn’t be able to state particularly factual situ- 
ations about it, though it is obvious that the position of independent 
refiners as a result of the Standard Detroit decision, the independent 
refiner is defenseless against a localized price cut initiated by a major 
company to destroy his business, and on a conversational basis, which 
is the only basis of inquiry that we have with individual major re- 
finers, we understand that many want to get out of business. 

There is a trend against them running very strongly now, that 
their position is relatively weakened. 

Senator Krrauver. Discriminations do adversely affect the inde- 
pendent refiner, is that it? 

Mr. Snow. Absolutely so. A tremendous effect. In fact, so much 
so that in our opinion they would be the people most seriously hurt 
because they have the largest investment which becomes worthless. 

Senator, in connection with part of my statement dealing with the 
legislative history and a little bit of a legal analysis of this bill which 
is in the record, there is one further thing I would like to submit and 
that is something which is no doubt familiar to you since it is the 
minority report in which you joined 4 years ago. 

The reason I think it 1s significant is that it makes the point in 
succinct and lucid language that there is further reason not other- 
wise mentioned in these hearings why this bill should be enacted and 
I think if it were for no other reason than this one alone, it would 
be sufficient reason, that the self-defense concept, legal concept of self- 
defense, was inverted, turned upside down by the Supreme Court 
decision which says that you can defend yourself against a lawful at- 
tack by doing an illegal thing, an otherwise illegal thing, but you can- 
not defend yourself against an illegal attack by doing an otherwise 
illegal thing. 

The condition of meeting the competitor’s lower price at present is 
that it must be a lawful lower price, so the unlawful competitor who 
discriminates illegally can’t be met. But the man whose lower price 
is lawful because he is selling in a more eflicient manner of distribution, 
selling more efficiently, can be destroyed. 

It. is equivalent to saying that if a robber comes into your house, you 
can’t defend yourself against him, but if a business invitee comes in, 
you are free to murder him. It subverts, inverts, turns all around, 
upside down, stands on its head, the legal concept of self-defense. 

I would like to submit for the record this excerpt from that report 
because I know of nowhere where that point is better made than in 
this minority report. 

Senator Keravver. You are talking about the minority report on 
719 filed May 10, 19514 

Mr. Snow. Yes. 

Senator Krravuver. It was filed by Senator Magnuson and myself. 

Mr. Snow. Yes. 

Senator Kerauver. We were joined by Senator Langer, as I re- 
member. 

Mr. Snow. That is right. 

Senator Krrauver. Very well, let it be made a part of the record. 

(The document referred to may be found in the appendix, p. 1496.) 
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Senator Kerauver. Mr. Dixon, do you have any weeicnet 

Mr. Drxon. Mr. Nerlinger, your organization was requested by 
subpena to furnish the committee with the various written efforts 
that it had engaged in in support of S. 11. 

Mr. Neruincer. Yes, that is right. 

Mr. Dixon. It was furnished to the committee, was it not? 

Mr. Nerutncer. Yes, sir. 

Mr. Dixon. Mr. Chairman, in order that I think the record be 
representative, I would suggest that the various bulletins that Mr. 
Nerlinger furnished the subcommittee be made a part of the record. 
Mark them as exhibit 63. 

Senator Kerauver. All right. That will be exhibit 63. 

(The documents referred to were marked “Exhibit 63” and are 
in the appendix on p. 1480.) 

Senator Keravuver. This is an educational campaign to get support 
for this bill ? 

Mr. Dixon. That is right. What use did you make of these bul- 
letins ? 

Mr. Neruincer. We mailed our bulletins, Mr. Dixon, to all of our 
affiliated associations and to members of our so-called dealer advisory 
board who are key dealers that are nominated to serve in a sort of 
advisory capacity by our affiliated organizations. 

We mailed those bulletins to those individuals and some of the 
bulletins were mailed out in the form of press releases, also. 

Mr. Dixon. That was part of your campaign to stir up support 
for S. 11? 

Mr. Neruincer. No. It wasn’t a part of our campaign to stir up 
support. I would like to call attention to the fact that Mr. Snow and 
myself are employed by these people. At the last three annual con- 
ventions of the National Congress of Petroleum Retailers these people 
who form the policy of our organizat ion voted unanimously, including 
this past August, to sponsor “and support strongly passage of a bill 
similar to S. 11. 

We were simply carrying out the mandate and the directive of the 
service-station operators and the affiliated organizations who belong to 
the National Congress of Petroleum Retailers. 

Mr. Dixon. You also furnished, I believe, Mr. Nerlinger, some briefs 
that you apparently used in your effort to explain Congress’ position 
on this type of legislation, did you not? 

Mr. Neruincer. Yes, sir. I believe there are 2 or 3 there and Mr. 
Snow was active in preparing them. I presume he can answer the 
question if there is a question with reference to the briefs. 

Mr. Drxon. I don’t think there is any question, but the fact that 
they were prepared and were used by your association. I ask that 
they be marked” Exhibit 64” and made part of the record. 

Senator Kerauver. Very well. Let them be made exhibit 64. 

(The material referred to was marked “Exhibit 64” and is as 
follows :) 


ExHIsit 64 
EXPLANATION OF THE EQUALITY OF OPPORTUNITY BILL 


DECLARATION OF PURPOSE AND POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws 
against unlawful restraints and monopolies, commonly designated “antitrust” 
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laws, which among other things prohibit price discriminations; to aid in in- 
telligent, fair, and effective administration and enforcement thereof; and to 
strengthen the Robinson-Patman Antiprice Discrimination Act and ‘the pro- 
tection which it affords to independent business, the Congress hereby reaffirms 
that the purpose of the antitrust laws in prohibiting price discriminations is to 
secure equality of opportunity of all persons to compete in trade or business 
and to preserve competition where it exists, to restore it where it is destroyed 
and to permit it to spring up in new fields. 


a * % * * ¥ % 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the act 
entitled “‘An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended (15 
U.S. C.13 (b)), is hereby amended to read as follows: 

“Seo. 2. (b) Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or service or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce it shall be a complete de- 
fense for a seller to show that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet 
an equally low price of a competitor, or the services or facilities furnished by 
a competitor.” 

(Nore.—The part of the bill which is in italics is the only new language to be 
added to the present law. The new language replaces the following which is 
in the present law: “That nothing herein contained shall prevent a seller re- 
butting the prima facie case thus made by showing.”.) 

One of the great issues the 85th Congress will decide is whether equality of 
opportunity in trade or business shall be secured and protected. Since 1890, 
when the first antitrust law was passed, Congress has enacted many laws to 
preserve equal opportunity for all business—large and small. Time and again 
new legislation was found necessary to meet some threat to this basic safeguard 
of free American enterprise. The American people have never hesitated to 
support whatever was needed to protect the competitive system. Experience 


has taught them that a free competitive system cannot long exist if the channels 
of opportunity are not open to all. 


HISTORY OF EFFORTS AGAINST HARMFUL DISCRIMINATIONS 


Throughout our history we have learned that protecting freedom of economic 
opportunity requires constant effort. There are always some who, for selfish 
reasons, attempt to gain unfair economic advantage which lessens the need for 
them to compete on the basis of efficiency. Innumerable practices have been 
used to this end, but none have been more harmful and difficult to prevent than 
price discriminations. 

The fight waged against this evil has had a long history. The first Federal 
act outlawing price discrimination as harmful to the Nation goes back to the 
Interstate Commerce Act, which President Cleveland signed in 1887. Prior to 
this time, trusts and combines began a campaign of conquest over smaller com- 
petitors, and one of the most frequently used devices was to induce the rail- 
roads to grant secret rebates and other discriminatory price concessions. This 
became so bad that popular resentment forced passage of the Interstate Com- 
merce Act forbidding such practices. 

In 1914 the Clayton Act was passed to strengthen national policy against 
price discriminations, but this law later proved too weak, for certain concerns 
continued to wield their financial and buying power to get discriminatory dis- 
counts and secret rebates. These oppressive discriminations spread through- 
out the economy on an unprecedented scale during the depression years of the 
early 1930’s. Great concern was expressed in Congress and elsewhere over the 
tendencies toward monopoly which resulted. 

The failure of the old Clayton Act was due primarily to loopholes that made 
its enforcement ineffective. One of these was that it permitted discriminations 
by suppliers who claimed to be meeting their competitors’ prices. This meant 
that a discrimination by one supplier legalized retaliation of the same type by 
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other suppliers. This and other weaknesses made the original Clayton Act a 
failure as an antidiscrimination law. 


WHAT THE ROBINSON-PATMAN ACT DOES 


On June 19, 1936, the Robinson-Patman Act became law. This date marks a 
new era when, for the first time, a really serious effort was made to protect the 
right of independent business to compete on a basis of fairness and equity with 
all competitors regardless of size. 

This represented a long step forward, for it gave full recognition to the fact 
that to preserve free competition, fair competitive practices ust be required as 
a national policy. 

Under the Robinson-Patman Act, Congress clearly recognized that if competi- 
tion is to be maintained between rivals who differ greatly in size, power, and 
financial resources, some new rules had to be made to prevent unscrupulous con- 
cerns from depriving competitors of an equal opportunity to compete in the 
market. It recognized the need to put a stop to destructive discriminatory prac- 
tices when they first begin and that it is not enough to punish the evildoer after 
independent competitors are badly hurt or destroyed. 

In general, the primary provisions of the Robinson-Patman Act are directed 
against five classes of harmful discriminatory preferences, namely : 

1. Secret rebates and other kinds of preferential concessions to favored 
buyers; 

2. Quantity discounts which exceed actual differences in cost of manufac- 
ture, sale and delivery, or which are available only to favored buyers: 

8. Special allowances or discounts in the guise of brokerage payments made 
by sellers to buyers ; 

4. Advertising, display or promotional allowances which are not offered 
on proportionally equal terms to all competitors, regardless of size, or which 
are given for services not performed ; and 

5. Services or facilities not accorded to all purchasers on proportionally 
equal terms. 

Section 2 (a) of the act prohibits price discriminations in the course of inter- 
state commerce between purchasers of commodities of like grade and quality, 
where the effect may be substantially to lessen competition or tend to create a 
monopoly, or to injure competition with either the grantor of the discrimination 
(the seller) or his customers, or with one who knowingly receives the discrimina- 
tion (the favored buyer). By specific provisions, nothing in the act prevents 
differentials “which make only due allowance for differing methods or quantities” 
of a sale or delivery, or price changes “in response to changing conditions affecting 
the market or the marketability of the goods concerned.” In addition, the act 
does not prevent sellers “from selecting their own customers in bona fide trans- 
actions and not in restraint of trade.” The law is thus framed to preserve the 
incentive for market efficiencies by allowing a seller’s cost savings to be reflected 
in lower prices to purchasers. It also recognizes instances where price differ- 
entials are necessary to meet market conditions and the need for preserving the 
basic freedom of sellers to choose with whom they do business. 


WHY IS THE EQUALITY OF OPPORTUNITY BILL NECESSARY ? 


Today, as a result of a decision by the Supreme Court (Standard Oil Co. vy. 
Federal Trade Commission, 340 U. S. 231), the Robinson-Patman Act is in a 
seriously weakened condition. Through an interpretation which the Court 
reached in this case, a justification has been created permitting discriminations 
that injure competition substantially or tend to create a monopoly. 

Section 2 (b) of the act as follows: 

“(b) * * * Provided, however, That nothing herein contained shall prevent a 
seller rebutting the prima facie case thus made by showing that his lower price 
or the furnishing of services or facilities to any purchaser or purchasers was made 
in good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor.” 

The Supreme Court held that this provision establishes a complete defense to a 
charge of discrimination irrespective of the fact that substantial injury to compe- 
tition may result. 

Inevitably a rising tide of discriminatory practices seriously and substantially 
injurious to competition will circumvent the prohibitions of the act, unless the 
equality of opportunity bill is enacted to close this loophole. It is already late— 
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very late. The loophole is being taken advantage of by unscrupulous buyers in 
daily increasing numbers and volume. An equality of opportunity bill has been 
urged upon Congress by independent business for the past 3 years. It (H. R. 
1840) passed the House 393 to 3 on June 11, 1956. After extensive hearings, the 
Judiciary Committee of the Senate reported it to the Senate recommending its 
passage. Action by the Senate became impossible in the haste to adjourn. 


WHAT DOES THE BILL DO? 


As pointed out above, the defense of meeting competition is presently held to 
be complete; that is, it applies irrespective of the injurious effect of the discrimi- 
nation on competition, or its tendency to create a monopoly. The equality of 
opportunity bill proposes not to remove the defense, but rather to make it condi- 
tional—depending on the probable competitive effects of the discrimination. In 
a case where the Federal Trade Commission, or a private litigant, has shown by 
affirmative proof that a substantial injury to competition is likely to result from 
the discrimination, the bill would remove the defense as a legal justification. But 
if no such serious injury has been shown, then the defense would remain in effect. 

It is clear therefore that the bill does not prevent a seller from meeting compe- 
tition. Its purpose is to prevent discriminations which are proven to have the 
probable effect of substantially injuring competition. The burden of proving the 
necessary injury would always be on the one charging a violation of the act. In 
addition, the bill does not change the law with respect to absorption of freight, and 
allows manufacturers to meet a competitor's price in a distant market. 


WHY TIE BILL IS IMPORTANT TO BUSINESS 


Prevention of discriminations harmful to the competitive economy is in the 
interest of all business. If such discriminations are permitted the standard 
of ethics in business will be forced downward toward the level followed by the 
most unscrupulous, No matter how great a discriminatory advantage a particular 
buyer may be able to extract from his supplier, he will never be certain that 
one of his competitors is not receiving a greater advantage. Once the de- 
termination of prices becomes subject to coercive pressure, however disguised, 
honest, and fair dealing will give way to suspicion, distrust, and deceit. Compe- 
tition then becomes a race where greed is rewarded and oppression is profit- 
able. No business, irrespective of size, can prosper in a market beset by such 
practices and behavior. 

Passage of the bill is necessary to the protection of the competitive system. 
This system depends on maintaining equal opportunity for all business to com- 
pete against their rivals. Price discriminations injure ability to compete by 
imposing serious disadvantages, such as higher merchandise and raw material 
costs. And by the same token, more powerful competitors are given unwar- 
ranted advantages in the form of discriminatory cost reductions. 

No businessman, whether he be an automotive parts wholesaler, druggist, food 
retailer, gasoline dealer, tire dealer, or any type of wholesaler, or retailer, can 
hope to succeed in a market where his competitor receives unjust, discrimina- 
tory price preferences. The first principle of competition, whether it be in 
business or sports, is that all contestants be treated fairly and none be given 
an unnatural advantage not given to the others. This is an elemental rule of 
fairness without which there can be no contest, no real competition. 

The Robinson-Patman Act is a basic necessity for preserving competitive op- 
portunity. It serves as an umpire whose job it is to make sure the game of 
competition is played fairly. Allowing a favored few to defeat their rivals by 
Securing discriminatory advantages through unfair use of superior buying power 
or through economic pressure violates a basic principle of competition. 


WHY THE BILL IS IMPORTANT TO THE PUBLIC INTEREST 


From the point of view of the public interest in maintaining the competitive 
system, it is important that every business, regardless of size, has an equal 
opportunity to succeed and prosper. This is necessary not only to prevent harm- 
ful economic concentration, but also to make efficiency, and not mere size or a 
willingness to engage in unfair practices, the measure of success. ‘To do this the 
channels of opportunity for all business must remain open. In this manner, 
private initiative is given the necessary incentive, thus allowing anyone with 
a better idea or more efficient method of operation the chance to try it. 
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Experience has shown that frequently a concern which receives a discrimina- 
tory price preference does not use the advantage to reduce its resale price. Be- 
cause nonfavored competitors do not receive the same advantage, the favored 
coneern is under less economic compulsion to cut its prices. More often the 
firm accorded the unfair preference uses it to help attain a more dominant posi- 
tion in the market. 

Since it may be assumed that competition among rival sellers is the strongest 
force tending to reduce consumer prices, it follows that the best way to promote 
this is to stimulate suppliers to pass price reductions they make to all com- 
peting buyers on a basis of fairness and equity. Giving a price advantage on 
a discriminatory basis to one or a few buyers, and thereby injuring all 
competitors, weakens the competitive system and hurts consumers. 

It should also be emphasized that harmful discriminatory practices are fre- 
quently not entered into on the seller’s own initiative as a matter of self- 
defense against a competitive price attack. Often an unscrupulous buyer will 
exert pressure on his supplier to discriminate in his favor. In instances like 
this, a discriminatory price is not a method of meeting competition by a seller, 
but a method of destroying competition by a buyer. 

But even where the discrimination is entirely initiated by a seller, the selec- 
tive price concession he offers is not the best form of competition attainable. 
lor the higher price charged nonfavored buyers weakens competition, and these 
buyers usually constitute the bulk of those selling the product in the market. 
It is important to note that a “price discrimination” is not the same as a 
“price cut.” Consumers are far more likely to receive benefits of price reduc- 
tions if “price cuts” are available to all competing buyers, than if “price dis- 
criminations” are given to one or a few buyers who are accorded preferential 
treatment. The advantage of nondiscriminatory pricing in reducing prices is 
obviously so much more preferable from the public’s point of view, that it 
should be encouraged rather than discouraged. 

Viewing the bill generally, it is directed only against discriminations which 
have the probable or actual effect of substantially injuring competition or 
tending to create a monopoly. It is difficult to see how anyone could contend 
that discriminations which can reasonably harm competition to this extent 
should be justified. 

Antitrust laws represent a legislative effort to draw a line between a legitimate 
use of economic power and an abuse of that power. The purpose is always 
to protect competition and the public. 

One important way of effectuating this purpose is the preservation of equality 
of competitive epportunity in the market. By keeping open the channels of 
opportunity to business, irrespective of size, so that efficiency and not abusive 
practices will determine success, encouragement can be given those incentives 
that make possible the creative initiative upon which our American free enter- 
prise system rests. A vital part of any effective effort to do this rests on an antt- 
discrimination policy which prohibits practices that may substantially injure the 
competitive system irrespective of what private interest or motivation is 
involved. 


Way Service-STaTion OPERATORS Support H. R. 11 anv S. 11, THE EQuaALity 
OF OPPORTUNITY BILL 


Here are three of the most important general reasons why the Nation’s serv- 
ice-station operators so earnestly support the equality of opportunity bill and 
desperately need the protection which its adoption will provide. 

I. The legal-legislative background: Adoption of this new legislation is 
necessary to effectuate America’s national antitrust policy expressed in the 
Robinson-Patman Act prohibiting price discrimination which injures or 
lessens competition or creates monopoly, and to close the “good faith 
meeting competition” loophole created by the 1951 Supreme Court decision 
in the Standard-Detroit case. 

II. The economic interest of service-station operators in securing protec- 
tion against economie injuries resulting from price-discrimination prac- 
tices: (a) Price-discrimination practices as the principal cause and pro- 
longing factor in price wars; (b) the use of price war-price discrimination 
practices by suppliers to move distress gasoline and fight off-brand competi- 
tion with the retailers’ money; (c) service-station operators’ economic vul- 
nerability to destruction through price-discrimination practices, and busi- 
ness failures due to this cause. 
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III. The public interest: Service-station operators share the interest of 
all Americans to preserve small business opportunity for all small-business 
groups and thus strengthen and protect the American free enterprise 
system. 


I. THE LEGAL-LEGISLATIVE BACKGROUND 


Price discrimination which substantially lessens competition or creates mo- 
nopoly was prohibited by section 2 of the Clayton Act adopted in 1914, but 
a provision of this section making it a complete defense for a price discrimi- 
nator to show that he was meeting competition in good faith so weakened the 
act as to render the protection against price discrimination of little value. As 
a result, Congress undertook to strengthen section 2 of the Clayton Act dealing 
with price-discrimination practices by adoption of the Robinson-Patman Act in 
1936. 

The legislative history of the Robinson-Patman Act shows that Congress in- 
tended to eliminate ‘meeting competition” as an affirmative defense or absolute 
justification for price-discrimination practices where the effect of the discrim- 
ination might be to substantially lessen competition or tend to create a monop- 
oly—and for 15 years after the adoption of the Robinson-Patman Act, it was 
thought that this had been accomplished. 

But in 1951, the Supreme Court decision in the Standard-Detroit case made 
new law with respect to this defense by holding that the “good faith-meeting of 
competition” constituted an absolute defense to a charge of price discrimination 
even though the price discrimination involved caused a substantial lessening of 
competition or a tendency to create monopoly. 

The decision of the Supreme Court had the effect of establishing a new abso- 
lute exception to the statutory prohibition of price discrimination. It removed 
part of the protection against price-discrimination practices which had previ- 
ously been believed to exist, and which the legislative history shows Congress 
intended to provide. 

The Supreme Court decision in this case was followed by fresh waves of price 
discrimination in the distribution of petroleum products to retailers, and the in- 
jury to competition therefrom was widened and deepened by the refusal of the 
Federal Trade Commission during the chairmanship of Mr. Howrey to under- 
take investigation of any price-discrimination complaints from the retail petro- 
leum industry. 

Enactment of the equality of opportunity bill is thus now essential to real- 
ization of the national antitrust policy against price discrimination which sub- 
stantially lessens competition or creates a monopoly. It is necessary for the 
restoration of the original force of the Robinson-Patman Act which was so mate- 
rially weakened by the Supreme Court’s Standard-Detroit decision. The Rob- 
inson-Patman Act was needed to close the loophole in the old Clayton Act sec- 
tion dealing with price discrimination, and the equality of opportunity bill is 
now needed to close this same loophole in the Robinson-Patman Act opened 
by the Supreme Court’s 1951 Standard-Detroit decision. 


II, THE ECONOMIC INTEREST OF SERVICE STATION OPERATORS IN SECURING PROTECTION 
AGAINST ECONOMIC INJURIES RESULTING FROM PRICE-DISCRIMINATION PRACTICES 


Service station operators support the equality of opportunity bill (to more 
effectively prevent price-discrimination practices) because price-discrimination 
practices are the principal factor in causing and deepening gasoline price wars 
which rob retailers of their margins. 

This was true of the Detroit area price war leading to the complaints in the 
Standard-Detroit case. It was true of the 1950 to 1956 New Jersey price war, 
and it has been true of most of the other major price wars in the retail petro- 
leum industry during the past few years, as disclosed by studies and investiga- 
tion of these price wars. 

For documentation of this basic principle that price discrimination both causes 
price wars and is a principal factor in their continuance, we turn to the report 
on the investigation of the New Jersey gasoline price wars issued July 1956 by 
the Humphrey subcommittee of the Senate Small Business Committee. 

Here is the cause of the price war as shown in the committee report, begin- 
ning at page 18: 

“The relative price stability that existed in the New Jersey market up to 1950 
Was soon to be violently upset. The manner in which this state of affairs came 
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about was generally agreed to in the testimony of witnesses before your 
committee. 

“In April of 1950, a multipump service station was opened by a company named 
‘Rein Motors’ at Paramus, N. J. This service station sold gasoline under the 
private brand name of ‘Rein’ at 20.4 cents per gallon, as compared with the then 
prevailing price of 24.9 cents per gallon for nationally branded gasoline. The 
supplier of Rein Motors was the California Oil Co. 

“Since 2 cents had been the long-established price differential between national 
and local brands, the introduction of a 4'4-cent differential meant that serivus 
competitive trouble lay ahead for nearby dealers of branded gasoline. One of 
them, a Sun Oil Co. dealer found his gasoline gallonage decreasing at a rapid rate 
end decided to quit the business. But, Sun representatives called uopn the dealer, 
your committee was told by Mr. Williard Wright, general manager of the Sun Oil 
Co., and persuaded him to lower his gasoline prices to a level of 14% cents above 
that posted by the station of Rein Motors. The Sun dealer did as was suggested 
and soon recovered his lost gallonage and more. 

“It may be helpful to find out how Rein Motors could profitably sell gasoline at 
20.4 cents per gallon at a time when other dealers in the vicinity were posting 
prices of about 24.9 cents. In the Sun brochure, this question is frankly 
answered : 

“There would be several reasons why the Reingold multipump service station 
at Paramus could offer Rein gasoline to consumers at a price well below the gen- 
erally prevailing level. It would be partially because of the savings that come 
from operating a multipump station, but the primary reason would be that it was 
able to buy gasoline at a lower price from its supplier.’ ”’ 

Note that California Oil Co. is a subsidiary of Standard Oil Company of Califor- 
nia and that the offbrand station which started this price war was able to do so in 
the words of the Sun Oil Co. brochure for the “primary reason * * * that it was 
able to buy gasoline at a lower price from its supplier” than the price charged 
branded retailers. 

The New Jersey price war was thus started by price-discrimination practices 
of a major oil company which discriminated against its own branded retailers in 
favor of an offbrand retailer. 

Price-discrimination practices were also among the principal factors in the 
spreading, deepening, and continuing of this price war. In fact, the committee 
report quotes testimony of Mr. J. G. Jordan, vice president of Shell Oil Co., citing 
three principal factors in drawing out the price war, two of which involved price- 
discrimination by suppliers. The following is quoted from the committee report 
beginning at page 22: 

“Mr. J. G. Jordan, vice president of Shell Oil Co., stated to the committee that 
the price war had been drawn as a result of three practices: 

“Not in the order of their relative importance, they are: First, dual distri- 
bution at the wholesale level under the same brand, which tends to create an 
opportunity for subsidies, discounts, or rebates to some dealers competing in 
the same market under the same brand. 

“Secondly, supply contracts to some local branded dealers apparently provided 
a protected margin below the branded dealer tank-wagon price, to the extent 
that the local branded dealer could, and did, undersell the branded dealers’ price 
to the degree that they developed a tremendous gallonage. 

“Thirdly, some branded dealers after experiencing losses of gallonage elected 
to more closely meet this competition, and found that they recovered their gal- 
lonage. In a few selected cases, they not only recovered their gallonage but 
enjoyed such substantial increase that, wisely or unwisely, these few dealers 
have continued to undersell the prevailing branded dealers’ retail price level.” 

Note that the first two reasons mentioned in Mr. Jordan’s testimony involve 
first, subsidies, discounts, or rebates to some retailers (as distinguished from 
all retailers, and second, supply contracts involving a protected margin below 
tank-wagon price to some dealers as distinguished from all dealers. The price 
war which was started by price discrimination was thus continued by price 
discrimination. 

Why didn’t the Federal Trade Commission act under the Robinson-Patman 
Act to stop these price-discrimination practices? The committee report also 
discusses this point, beginning at page 28: It points out that “if the Commission 
had moved aggressively at that time (1950-51) against all instances of price 
discrimination, the war might well have been stopped in its incipiency.” 

The reason the Commission did not act in the beginning, the report points out, 
is that the Standard-Detroit case was then under judicial review in the Supreme 
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Court. After it was decided in 1951, the Commission's failure to act, the report 
continues, is attributable to the Commission’s interpretataion of the decision, as 
permitting the “meeting competition-good faith” defense to nullify the protection 
against price discrimination afforded by the Robinson-Patman Act so far as 
gasoline price wars are concerned. 

Thus we see from the report of the Senate subcommittee on the New Jersey 
price war that price discrimination caused and continued this price war, and 
that no legal action was taken to combat this price discriminatien because of 
the emasculating effect on the Robinson-Patman Act of the Standard-Detroit 
decision. We see that if service station operators are to be protected against 
price wars caused and deepened by price discrimination, the “good faith-meet- 
ing competition” loophole opened by the Supreme Court decision must be closed 
by effective congressional action (as provided in the equality of opportunity 
bill). 

Adoption of the equality of opportunity bill is also needed to prevent use of 
price-discrimination practices by gasoline suppliers to force retailers to pay the 
cost of the major companies’ disciplining the off-brands or moving distress 
gasoline. 

Another reason why service-station Operators support the equality bill is that 
new waves of destructive price discrimination have struck our industry since 
the Supreme Court decision in the Standard-Detroit case with resultant in- 
crease in business failures among service-station operators and grievous reduc- 
tion in operators’ average incolne in price-war areas. 

Such price-discrimination practices are an important factor in giving the 
retail petroleum industry the highest incidence of business failures of any major 
business classification. Closing the good faith loophole will prevent most busi- 
ness failures in our industry due to price-discrimination practices permitted 
under the Supreine Court decision in the Standard-Detroit case. 


Ill. THE PUBLIC INTERES' 


In addition to the reasons connected with their own economic interest, service- 
station operators also support the equality of opportunity bill because it will 
help to preserve small-business opportunity for all small-business groups and 
thus strengthen and protect the American free-enterprise system. 

No economic fact has been so well documented through so many years of 
economic research and investigations as the fact that price discrimination 
weakens and destroys small business. 

It seems obvious that the free-enterprise system cannot long survive if 
monopoly and promonopolist big business combinations are given a free hand 
to destroy small-business competitors through price-discrimination practices. 
Price discrimination is an anticompetitive practice because it destroys competi- 
tion and leads to monopoly control of our economy. In the long run, we ean’t 
have freedom without giving freedom, and big business cannot long retain the 
advantages of a free-enterprise system if it goes on denying the advantages of a 
free-enterprise system to small-business competitors. 

Service-station operators believe in the American free-enterprise system, and 
the equality of opportunity bill is a measure for safeguarding the American 
free-enterprise system by more effectively prohibiting one of the most destruc- 
tive anticompetitive practices. 


CONCLUSIONS AND ANSWERS TO SOME COMPANY ARGUMENTS 


This article would be incomplete without a few words about some of the 
principal misleading arguiments which are being advanced in an effort to con- 
fuse and divide retailers in their support of the equality of opportunity bill. 

One of the arguments which company salesmen are using in efforts to influence 
retailers is that if this bill is adopted, companies could not even paint dealers’ 
stations or supply them with new equipment if needed. These statements are 
incorrect for two basic reasons. First, such minor considerations could hardly 
constitute a violation of the Robinson-Patman Act even without any meeting 
competition defense being included. Second, the equality of opportunity bill 
does not completely take away the “meeting competition” defense but only limits 
it to cases where competition is not substantially lessened or monopoly estab- 
lished thereby. It is obviously ridiculous for a company to pretend that it would 
be establishing a monopoly or substantially lessening competition by painting a 
station or installing new pumps. 
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Another misleading statement made by suppliers in an effort to influence 
dealers against the equality of opportunity bill is that its adoption would prevent 
suppliers helping their dealers in price-war problems. 

Since price wars are usually brought on by suppliers giving special conces- 
sions to their large retailer or jobber-retailer customers as in the Detroit area 
and New Jersey price wars, it seems clear that the best way suppliers can 
“help” their retailers is not give such large discriminatory concessions to the 
offbrand or large independent stations—and if they do give such concessions, 
then give “help” to all their branded retailers who must meet the competition— 
not just to some selected few. 

Under the present system, the retailer who is helped is forced to take a cut 
in margin while for every one so “helped,” scores more are denied even this 
help and must absorb the entire loss themselves. Giving a few retailers a cut 
in tank-wagon price but forcing them to make a large cut in retail price, and 
at the same time making all others suffer for this discriminatory treatment is 
a strange way to help retailers. We repeat: If major suppliers continue selling 
to offbrands or large independent stations at prices which unfairly undercut 
their own branded retail customers, and if they insist on continuing this dis- 
criminatory practice, then the least they can do is to help all of their directly 
affected branded retailers as the equality bill would require, and not just a 
selected few of them. 

In conclusion—we believe that adoption of the equality bill will benefit not 
only retailers but suppliers as well by reason of the improved economic health of 
the retail petroleum industry. 


ANSWER TO OIL COMPANY OBJECTIONS TO EQUALITY OF OpporRTUNITY BLL 


Though stated in a number of different ways, the same factually erroneous 
and legally fallacious line of attack is at the basis of most of the current oil 
company objections to the equality of opportunity bill put forward in an effort 
to influence dealers against this much-needed legislation; namely, that the 
equality bill will prevent a supplying company from helping its dealers to meet 
price-war conditions. 

The objections dealt with in this paper are no exception, Nos. 1, 2, 3, 4, and 5 
being largely repetitive restatements of this same line of attack. 

The oil company argument that the equality bill will prevent a supplier from 
helping its dealers caught in price-war conditions is factually erroneous because 
it is founded on the factually erroneous assumption that a company is helping 
its retailers in a price-war area by giving 1 or 2 a special discount to cut prices, 
while obliging its other retailers not receiving this special discount to absorb 
price cuts out of their already meager margins. Such a practice seriously 
injures the great majority of the company’s retailers not receiving the discrimi- 
nation, and even the 1 or 2 favored retailers who are supposed to be “helped” 
are usually required to cut margins and let the supplier fix their prices in order 
to get the so-called help. 

The company’s argument that the equality bill will prevent a supplier helping 
its retailers is also legally fallacious and incorrect—because the only conduct 
which the equality bill prohibits is price discrimination which substantially 
lessens competition or tends to create a monopoly such as special reductions to 
a favored dealer which bankrupt so many of the company’s other dealers that 
competition is substantially lessened or a monopoly created. 

If a supplying company desires to meet marketing conditions in a particular 
trading area by “helping” its dealers, it should impartially help all of its dealers 
who have to meet the cut-price competition as the equality bill would provide. 
Giving “help” the way the companies now give it and want to continue giving 
it to one or a few favored retailers, while others must absorb the loss them 
selves, is helping retailers into bankruptcy. That is what the equality bill 
prevents. 


Oil company objection No. 1 


Bill would prevent supplying company assistance to local dealer in meeting 
local price cut. 


{nswer 

Section 2 (a) of the Robinson-Patman Act provides “that nothing contained 
(in the act) shall prevent price changes from time to time where in response 
to changing conditions affecting the market for or the marketability of goods 
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concerned.” This provision of section 2 (a) of the act is in no way changed 
or affected by the equality bill which amends section 2 (b) only. 

Where goods are sold in different markets and the conditions affecting those 
markets set different price levels in the respective markets without injury to 
competition, there is no violation of the Robinson-Patman Act. See House of 
Representatives Report 2287, 74th Congress, 2d session, on adoption of the 
Robinson-Patman Act. 

This state of the law is not changed by the equality bill, since the equality 
bill only applies to price discrimination where the effect is to “substantially 
lessen competition or tend to create a monopoly.” 

What the equality bill does say is that where the effect of the discrimination 
would be to substantially lessen competition or tend to create a monopoly, 
the supplying company could not help just one or a few of its local dealers 
who are required to meet the local price cut—it would have to help all those 
forced to meet the local price cut in the local area. 

Of course it is cheaper for the company to cut prices to only one or a few 
of its retailers and make the others absorb the loss on cut-price competition 
out of their own margins—and the “meeting competition” defense has been 
used by companies to justify this kind of competitive injury to dealers not 
receiving the discrimination. The equality of opportunity bill would prevent 
companies using this excuse where the effect of their discriminatory pricing 
practice is to substantially lessen competition or create monopoly (through 
forcing a substantial number of their own dealers out of business, ete.). That 
is the effect, and that is the only effect. 


Oil company objection No. 2 


The bill protects “price cutters” and “market raiders” by preventing assistance 
to the regular dealers in meeting competition. 


Answer 

As noted above, the Robinson-Patman Act expressly permits price changes in 
response to changing conditions affecting the market for or the marketability of 
the goods concerned. The equality-of-opportunity bill in no way affects this. 
But it would prohibit supplying companies using their dealers’ money to fight 
the price cutters by giving the discount to only one or a few instead of all their 
affected dealers, at least where the effect of the discrimination would be to put a 
substantial number of their dealers in bankruptcy or otherwise substantially 
lessen competition or create monopoly. Assistance to dealers in meeting competi- 
tion is not prohibited, but permitted on the basis of helping all dealers affected 
by the competitive conditions involved. What is prohibited is denial of assist- 
ance to most dealers while using a discount to one or a few to rob others of their 
margin, 


Oil company objection No. 3 
Rather than prevent or contain price wars to a limited area, this legislation 
would spread these wars. 


Answer 

This legislation would not spread price wars, but rather would prevent sup- 
plying companies spreading them at the dealers’ expense. If supplying companies 
have to pay the cost of the price wars themselves instead of passing it along to 
their dealers, they will take care to keep the price war area limited on the basis 
of actual competitive conditions. 


Oil company objection No. 4 
Dealer would be compelled to either meet price cutter’s price by reducing his 
margin or stand helplessly and watch price cutter take his trade. 


Answer 

This is what happens under the present state of the law—where not only the 
price cutters but the companies’ subsidized stations force the companies’ other 
retailers to either meet the cut price through margin reductions or stand help- 
lessly by and lose business. The equality bill would correct this situation by 
requiring suppliers to extend special price advantages to all who must meet the 
price cutters’ competition. Note that the price cutters are usually supplied by 
the major companies themselves at prices which unfairly discriminate against 
the companies’ own branded retailers. This is how the worst price wars have 
started ucross the country. (See the Senate Small Business Committee report on 
New Jersey price wars.) 











1244 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Oil company objection No. 5 
After price cutter had forced his competitors out of business he could raise 
his prices and enjoy a local monopoly. 


Answer 
This objection involves the same fallacy as objection No. 4 and the same answer 
applies. 


Oil company objection No. 6 
The legislation does not prevent price cutting by a dealer. 


Answer 

This objection misses the major point about dealer price cutting. Dealers 
who must use their own margins to cut prices will be limited to fractions of 
cents—whereas the deep, destructive type of dealer price cutting occurs only 
where dealers receive discriminatory discounts from their suppliers. 

As stated in the Sun Oil Co. brochure on the New Jersey price war, the Rein- 
gold stations which were the immediate cause of this price war through selling 
at 4 cents below the usual retail price, were able to sell at this low price for the 
primary reason that they were buying gasoline from California Oil Co. (a sub- 
sidiary of Standard Oil Co., California) at a lower price than the company’s 
other stations. The following is quoted from the report of the Senate Small 
Business Subcommittee which investigated the New Jersey price war: 

“It may be helpful to find out how Rein Motors could profitably sell gasoline 
at 20.4 cents per gallon at a time when other dealers in the vicinity were posting 
prices of about 24.9 cents. In the Sun brochure, this question is fraukly an- 
swered : 

“ «There would be several reasons why the Reingold multipump service station 
at Paramus could offer Rein gasoline to consumers at a price well below the 
generally prevailing level. It would be partially because of the savings that come 
from operating a multipump station, but the primary reason would be that it was 
able to buy gasoline at a lower price from its supplier.’ ” 

Objection No. 7 

Dealers could be prevented from givimg discounts to quantity buyers such as 
truckers or fleets. 
Answer 

The Robinson-Patman Act expressly permits differentials which make only due 
allowance for differences in cost, and the equality of opportunity bill would in 


no way affect this. 
Quantity discounts by a service station operator, however unwise, will 


usually be nominal and not likely to cause serious price disturbances—unless 
subsidized by the supplying company through price discrimination: Hence the 
equality of opportunity bill will not change existing law with respect to such 
quantity discounts unless subsidized by price discrimination which substantially 
lessens competition or tends to create monopoly. 

Mr. Drxon. In addition to that, without encumbering the record, 
you did carry on a great deal of correspondence with your various 
State associations and affiliated associations in this effort on the part 
of your association to express its views or to obtain support for this 
pending legislation. 

Mr. Neruincer. Yes. We carried on correspondence with our 
affiliated organizations; yes, sir. 

Mr. Drxon. You did suggest to them that they seek out their 
Congressmen and their Senators and urge them to support this bill? 

Mr. Nerurncrr. Yes, and make their thoughts known to their 
elected legislators; yes, sir. 

Mr. Drxon. Mr. Nerlinger, I think it would be of interest to this 
subcommittee to find out exactly the economic facilities or backing 
or money that you had at your command in carrying on this campaign. 

Mr. Neriincer. Well, you hear some laughter in the back of the 
room. They are people, members of our organization. They know 
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how inadequate our budget it. I believe this year we are operating 
on something like a budget of $36,900 for all of our activities. 

Mr. Drxon. When you say this year, when did your year start? 

Mr. Neruincer. Our fiscal year, October 1, 1956, through Septem- 
ber 30, 1957. 

Mr. Dixon. For all your activities you had $36,000 

Mr. Neriincer. Yes, sir. That is all the money there is. I might 
say, incidentally, for comparison purposes I looked into the corporate 
records put out by Standard & Poor’s as of December 31, 1955, and 
I find that the total consolidated assets of eight of the principal 
integrated major oil companies who have been conducting this pres- 
sure propaganda program to kill this bill that is so badly needed by 
these service station operators, totaled at that time $20,334,263,000. 

Now, it seems to me that there is quite a little difference in the 
economic power of the two forces that we are discussing. 

Senator Kerauver. You mean that $36,000 has to pay your salary 
and Mr. Snow’s salary, too? 

Mr. Nerurncer. Yes, sir. The additional portion of the time of 
the people who work for the National Congress of Petroleum Retailers 
you might say is donated to the National Congress of Petroleum 
Retailers. That is our complete budget for the operating year. 

Senator Krerauver. Mr. Chumbris. 

Mr. Cuumerts. I would like to ask this question of both Mr. Snow 
and Mr. Nerlinger, depending upon which document I pick up as 
we go along. 

T understand that you have already introduced an Allied Gasoline 
Retail Association of Florida letter of February 26, 1957, written 
by William Tucker to Mr. Snow, general counsel, into the record 
already. 

Mr. Nertincer. What is the date of that? 

Mr. Cuumpris. February 26, 1957 

Mr. Nerurncer. No. That is not the letter I introduced in evi- 
dence. I introduced in evidence a letter dated March 6, 1957. 

Mr. Cuumpris. I would like to refer to a letter dated February 
26, 1957, addressed to Mr. William D. Snow, general counsel, written 
by William KE. Tucker, business manager. Do you want to look 
that letter, Mr. Snow? 

Mr. Snow. Yes. I will be glad to. 

Senator Kerauver. Do you want it made a part of the record? 

Mr. Cuumprts. There is one reference to it I would like to have 
inserted into the record. 

While you are examining that, Mr. Snow, I will go on to Mr. Ner- 
linger. 

Mr. Nerlinger, vou wrote a letter to Mr. Francis S. Fleming, execu- 
tive director of the Oklahoma Gasoline Retailers Association on Feb- 
ruary 14, 1957, pertaining to Senator Kerr’s opposition to H. R. 11 
and 8. 11? 

Mr. NERLINGE . W _ if it is in that material I submitted to you, 
Mr. Chumbris, I did. I don’t recall the specific letter. 

Mr. Cuvumpris. I would like to quote one part of your letter and ask 
you if you recall this. 

Also can you advise by return mail the approximate number of individual 


letters and/or wires which have been sent to Senators Kerr, Monroney, and 
various Congressmen by your service station operators? 
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Did you make that inquiry of Mr. Fleming, the executive director 
of the Oklahoma Retailers Association ¢ 

Mr. Neruincer. If it is stated in that letter, I did; yes. 

Mr. Cuumeris. Mr. Chairman, I ask that that—— 

Mr. Bouton-Smirn. That is a question, isn’t it? “Can you advise.” 

Mr. Cuumpris. I asked him if he had asked that particular question 
of Mr. Fleming in that particular letter. 

Mr. Nerurncer. I only know from what you are reading. [f it is 
in the material I submitted to you, I must have written the letter. 

Mr. Cuumpnris. I would like to make that exhibit 65. 

Senator Keravuver. Let’s make the letter exhibit 65. 

(The document referred to is as follows:) 


Exurpir 65 
I EBRUARY 14, 1957. 
Mr, FRANcIs 8. FLEMING, 
Erecutive Director, Oklahoma Gasoline Retailers Association, 
Tulsa 3, Okla. 

Dear Francis: Recently I noted an article which appeared in the Oil Daily 
and was captioned, “Kerr Tells Jobbers To Press Fight on Pricing Curb Bill.” 
A copy of this item is enclosed herewith for your infermation. 

It would appear from the enclosure that your Senator Robert Kerr is opposed 
to H. R. 11 and 8. 11, the equality of opportunity bill. Can you throw any light 
on this subject? 

Also, can you advise, by return mail, the approximate number of individual 
letters and/or wires which have been sent to Senators Kerr, Monroney, and 
various Congressmen by your service station operators? 

The vicious major oil company inspired propaganda-pressure program to eu 
courage service station operators to communicate with Congress asking for defeat 
of a bill which is so favorable to the interests of service station operators and of 
small-business men is picking up momentum, and nearly every major oil company 
is engaged in some such propaganda campaign. Ours is a tremendous job—but it 
can be done if we will work diligently to expose this propaganda program and get 
our clear-thinking service station operators and their families to tell Congress 
how they really feel about the equality-of-opportunity bill. 

Please let me hear from you as soon as possible in this important matter and do 
everything possible to stimulate your program of truth! Best personal regards. 

Sincerely yours, 
JOHN W. NERLINGER, Jr., 
Executive Secretary. 


{The Oil Daily, Monday, January 28, 1957] 
Kerr TELLS Josnspers To Press Figut oN PrRicInc Curs BIL. 


MINNEAPOLIS, MINN., January 27.—Senator Robert Kerr (Democrat, Okla.) 
said there is plenty of government in the oil business and if the industry is to 
survive it must make its voice heard in government. 
Speaking before the Northwest Petroleum Association meeting here, Kerr 
urged members to press for defeat of an oil-pricing bill now before the Senate. ' 
Most Congressmen want to do the right thing, Kerr said, but if the oil industry 
doesn’t work against it the disputed bill will be passed. The bill would provide 
that all oil sales by any one company must be made at a uniform price. 
Kerr said Congress is being pressed by so many interest groups that those 
which don’t lobby may not be noticed. : 
Mr. Cuumeris. Who is Harold O. Smith, Jr. ? 
Mr. Nerurger. Harold O. Smith 
Mr. Cuumeris. United States Wholesale Grocers Association, Ine. 
Mr. Nerurncer. I don’t know his title but he is an official in the 
wholesale grocers organization, I understand. 
Mr. Cuumprts. Do you recall receiving a letter from Harold O. 
Smith where he stated to you that since the House Small Business 








TO AMEND SECTION 2 OF THE CLAYTON ACT 1247 


Committee does not have storage space, we now have in our office 
38,000 copies and shall be glad to have you pick up whatever quantity 
you may need ? 

Mr. Neruincer. I remember receiving a letter from Mr. Smith ask- 
ing us how many copies of a Congressional Record reprint we wanted ; 
yes. 

Mr. Cuumprris.. Did you participate in the cost of those reprints? 

Mr. Nertrncer. Oh yes. We ordered a number of them for dis- 
tribution to our affiliated organizations. 

Incidentally, we thought the reprint was very excellent and brought 
out the story very effectively about the pressure propaganda tactics 
being used by the major supplying companies in our industry. 

Mr. Cuumpris. Do you know Buzz Coffman ? 

Mr. Neruincer. Yes. I know him very well. 

Mr. Cuumenis. Did you receive a telegram from Buzz Coffman 
dated February 6, 1957, which states: 

Have letters and telegrams being sent to Congress daily. Sorry haven’t had 
time to write. Will write details of Colorado activity later. 

Mr. Nerurncer. I don’t recall having received it, Mr. Chumbris, but 
if it is there I certainly did receive it. 

Senator Krrauver. Let the record show that that is the telegram 
that was sent. 

Mr. Cuumpris. Do you have the Ladies Auxiliary of the National 
Congress of Petroleum Retailers? 

Mr. Neruincer. Yes, we do. 

Mr. Cuumpris. Their offices are where? 

Mr. Neruincer. Well, it is sort of an informal organization that 
was developed several years ago, and it was brought into a little more 
focus during our last annual convention. 

Actually, the national chairman of the ladies auxiliary is a service 
station operator’s wife, Mrs. Jean Williamson, who lives at 9801 
Holland Avenue in Bakersfield, Calif. The vice chairman of the 
ladies auxiliary is also a service station operator’s wife, Mrs. Jane 
Browne, who lives on Lawyers Road, Charlotte, N. C. The secretary 
of the ladies auxiliary is another service station association executive's 
wife, Mrs. Walter Faxlanger, who lives at 405 South Union Road, 
Williamsville, N. Y. And legislative chairman is a service station 
operator’s wife, Mrs. Vivian Simons, Mrs. Charles M. Simons, who 
lives in Beaumont, Tex. 

Mr. Cuumertis. Do you know Mrs. Simons? 

Mr. Nerurncer. Yes. 

Mr. Cuumprris. She wrote you a letter on January 18, 1957. 

Mr. Nertrncer. I don’t recall the dates Mr. Chumbris. 

Mr. Cuumpris. Would you look at this particular letter and see if 
you received that letter? 

Mr. Neruincer. Yes. I received the letter. 

Mr. CHUMBRIS. Mr. Chairman, I would like to have this marked 
as “Exhibit No. 66,” the letter from Mrs. Charles M. Simmons to Mr. 
John W. Nerlinger , Jr., executive secretary, National Congress of 
Petroleum Retailers, explaining the part that they are playing in the 
S. 11 and H. R. 11. 

Senator Keravuver. It may be made exhibit 66. 

(The document referred to is as follows:) 
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Exnuratr 66 


LADIES AUXILIARY OF THE 
NATIONAL CONGRESS OF PETROLUEM RETAILERS, 
Detroit, Mich., January 18, 1957. 
Mr. Joun W. NERLINGER, JYr., 
Executive Secretary, National Congress of Petroleum Retailers, 
Detroit, Mich. 

DEAR Mr. NERLINGER: I have just received a letter from my Congressman, a 
copy of which is attached, in which I believe you will be interested. The third 
paragraph is particularly encouraging in regard to H. R. 11. 

I have checked the copy of H. R. 11 introduced on January 3, 1957, in the 85th 
Congress and find that it is identical with the H. R. 11 of the 84th Congress 

The Democratic members of the Senate Judicary Committee are listed in the 
attached letter. The Democratic members of the House Judiciary Committee 
are as follows: 

Emanuel Celler (chairman), New York 
Francis E. Walter, Pennsylvania 
Thomas J. Lane, Massachusetts 
Michael A. Feighan, Ohio 

Frank Chelf, Kentucky 

Edwin E. Willis, Louisiana 

James B. Frazier, Jr., Tennessee 

Peter W. Rodino, Jr., New Jersey 

EK. L. Forrester, Georgia 

Byron G. Rogers, Colorado 

Harold D. Donohue, Massachusetts 
Jack Brooks, Texas (my Congressman) 
William M. Tuck, Virginia 

Robert T. Ashmore, South Carolina 
Charles A. Boyle, Illinois 

Earl Chudoff, Pennsylvania 

John Dowdy, Texas 

Lester Holtzman, New York 

Upon checking this list, I find it encouraging. First, two members are from 
Texas, both of whom did their best for us last year. Second, Rogers of Colorado 
who introduced the substitute bill H. R. 1840 is also on the committee. 

I also find the Senate roster encouraging, since Kefuaver and O’Mahoney, who 
were on the Senate floor actively fighting for us the night Congress adjourned, 
are both on the Senate Judiciary Committee. 

Are we now ready to go into action? I believe I can alert a female constituent 
or so from each congressional district and State represented on these two rosters. 
I can only have faith, for the predominant characteristic I have observed in our 
women is lethargy. But maybe they will write their Congressman. 

Personally, I plan to write everyone of these men as soon as I get the word 
from you. 

Let me hear from you right away. 

Yours very truly, 
VIVIAN SIMONS 
Mrs. Chas. M. Simons. 


Mr. Cuumpris. Did you have some correspondence with Mr. Watson 
Rogers, president of the National Food Brokers Association ? 

Mr. Nerurncer. I have had correspondence with Mr. Rogers from 
time to time; yes. 

Mr. Cuumeris. Did you write Mr. Watson Rogers on January 15, 
1957 ? 

Mr. Neruincer. I don’t recall. 

Mr. Cuumerts. Let me show you the letter. See if that is the letter 
you wrote him and the reply you received from him? 

Mr. Nerurncer. Yes. I certainly did. 

Mr. Cuumpris. I would like to have that marked as an exhibit. 

Senator Kerauver. It will made exhibit 67. 

(The documents referred to follow :) 
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ExHisit 67 


NATIONAL Foop Brokers ASSOCIATION, 
Washington, D. C., January 17, 1957. 
Mr. JoHN W. NERLINGER, Jr., 
Exrcutive Secretary, National Congress of Petroleum Retailers, Inc., 
Detroit, Mich. 
Dear JOHN: Thanks a lot for your kind letter of January 15. I shall be glad to 
present it to the group. 
I hope, of course, we can figure out some way in which we can combat the very 
serious problem I discussed with you last night. 
With kind regards, 
Sincerely, 
Watson Rogers, President. 


JANUARY 15, 1957. 
Mr. WATSON ROGERS, 


President, National Food Brokers’ Association, 
Washington 6, D. C. 


Dear WAtson: I enjoyed talking with you this morning about the importance 
of our collective program which is dedicated to securing the enactment of the 
equality-of-opportunity bill during the current sesson of Congress. 

As I told you over the phone, it will be impossible for use to attend the small 
business antimonopoly meeting on Tuesday, January 22 in Washington, D. C., 
because Bill Snow and I are already committed to speak at a convention of our 
California afliliate which is being held in Fresno at that time. 

However, I wish to reiterate my statement of this morning so that there will 
be no question in anyone’s mind about the intentions of the National Congress 
of Petroleum Retailers relative to the equality-of-opportunity bill and the current 
efforts to secure its enactment this year. 

The National Congress of Petroleum Retailers fully appreciates the dire need 
for passage of this legislation and, perhaps more than any other small business 
group, service station operators are being adversely affected by price discrimi- 
nation practices pursued by oil company suppliers. We also also very much 
aware of the life-and-death struggle being waged by the National Oil Jobbers’ 
Council and the major oil interests in opposing this legislation even though 
we have at industry meetings continually advanced the position that price dis- 
crimination practices are destroying thousands of small-business men in our 
industry annually, and threaten to destroy free enterprise completely if they 
continue. People who have had everything their own way as a result of court 
decisions under existing law, do not wish to voluntarily give up their favorable 
position, Watson, and this is the position in which big oil finds itself. 

However, the National Congress of Petroleum Retailers is the only national 
organization of service station operators and nearly every active State and local 
association of gasoline retailers is affiliated with NCPR. We are making the 
passage of the equality-of-opportunity bill at this session of Congress our No. 1 
objective, and we have organized grass-root campaigns through our affiliated 
organizations which we hope and believe will be extremely effective in winning 
support of legislators this year for this measure. We have also organized ladies’ 
auxiliary organizations across the Nation whose principal objective is to bring 
the facts with reference to this legislation to the attention of Congressmen and 
Senators. 

I would appreciate your reading this letter to the small business antimonopoly 
conference meeting next Tuesday and on behalf of the National Congress of 
Petroleum Retailers, I assure you that we will do everything within our power 
to forecfully present the position of America’s 200,000 service station operators 
on this important matter, and that we stand ready to cooperate in every way 
possible with the other organizations who will be attending your meeting. 

Please give me a full report on the strategy which is worked out at your meet- 
ing, and express our sincere regrets at not being able to be present personally for 
this meeting. Sincere personal regards. 

Sincerely yours, 
JOHN W. NERLINGER, Jr., 
Executive Secretary. 
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Mr. Cuumperis. I have a document here under the heading of Gaso- 
line Retailers of Indiana, Inc., Fort Wayne, Ind., Attention: All gaso- 
line retailers and Indiana associations. 

The following important message has been received from the National Congress 
of Petroleum Retailers, Detroit. We would like to ask that you give us your 
immediate cooperation, advising, Ralph Markey, secretary 
with a statement and a letter signed by Ralph Markey, secretary. I 
am wondering if you are familiar with this. 

Mr. Neruincer. I am familiar with that letter; yes. I am familiar 
with it in that I received it. 

Mr. CHumpris. In the second document that is attached to the 
original letter is a form letter that should be sent to Senator Eastland, 
Congressman Celler, Senator Capehart, and Senator Jenner, and 11 
Representatives from the State of Indiana. Are you familiar with 
this particular document ? 

Mr. Neruincer. I am familiar with the general document you refer 
to. Iam not thoroughly familiar with all of the facts in it. I might 
look at it. 

Mr. Cuumpris. Would you look at it, please? 

Mr. Neruincer. This is a copy of a letter apparently sent by Mr. 
Markey on stationery of the Gasoline Retailers of Indiana, Inc., with 
accompanying pen notes to Senator Eastland and Representative 
Celler. I apparently received it; yes. 

Mr. Cuumpris. I would like to have that marked. 

Senator Krrauver. Exhibit No. 68. 

(The document, referred to is as follows :) 





GASOLINE RETAILERS OF INDIANA, 
Fort Wayne, Ind., February 13, 1957. 
JOHN: The accompanying “exhibits” indicate some of the work we have done 
on H. R. 11 and 8.11. I know that letters have gone in from Indianapolis and 
Richmond. Many others have probably gone in also. Unfortunately I never 
get word on them until 5 or 6 weeks later. 
RALPH. 
ExuHisit 68 


FASOLINE RETAILERS OF INDIANA, INC., 
Fort Wayne, Ind., January 29, 1957 
(Attention: All gasoline retailers and Indiana associations.) 
The following important message has been received from National Congress of 
Petroleum Retailers, Detroit. We would like to ask that you give us your 


immediate cooperation, advising, 
RALPH MARKEY, Secretary. 


Om CoMPANIES’ “DiIvIpE AND DEFEAT PROGRAM” ON EQUALITY OF OPpPpoRTUNITY 
BILL Must BE ANSWERED Now 


A high-pressure propaganda campaign to confuse and divide the Nation's 
service station operators on H. R. 11 and S. 11, the equality-of-opportunity bill, 
and prevent its passage is now being waged by various major oil companies. 

This “divide and defeat’ propaganda program can do real damage to the 
equality-of-opportunity bill and may seriously confuse Congressmen and Senators 
not familiar with the methods which oil companies employ to hold their eontrol 
over retailers. 

Reports which we are receiving of this oil company activity are being substan- 
tiated by affidavits and this information will be made available to Congress. If 
you have evidence of such activities it will be very helpful in adding weight to 
the report which we are preparing. 

In the meantime, however, we must answer this misleading propaganda cam- 
paign by giving Congressmen and Senators the facts as to where gasoline 





| 
| 
| 
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dealers stand on the equality-of-opportunity bill. Our best weapon against oil 
ccompany-inspired dealer wires and letters is the truth spoken by real dealers 
themselves and their bona fide trade associations. For this message to get 
across, SO many real dealers must make themselves heard in support of the 
equality-of-opportunity bill that the “inspired” opposition will be exposed and 
eclipsed. 

We must send enough wires and letters to Congressmen and Senators from 
service station associations and their members to show substantial unanimity 
of support for this legislation—in spite of all the Oil Companies can do to 
pressure, confuse, divide, and defeat. 


GASOLINE RETAILERS OF INDIANA, INC., 
Fort Wayne, Ind., February 13, 1957. 


To Senator Eastland, Representative Celler, and to Hach Indiana Senator 
(Capehart and Jenner) and Representative. 

Events of the past several months continue to demonstrate our need for the 
adoption of H. R. 11 and 8. 11, bills that have been reintroduced in Congress 
with the same numbers as those of the preceding session. 

Priee discrimination continues throughout the industry and the business 
failures of service station operators likewise continue. At the present time 
there are at least 380 gasoline service stations closed in Indiana because of the 
inability of the oil companies to find men to successfully operate them. 

S. 11 and H. B. 11 will stop destructive price discrimination by preventing use 
of “good faith’ defense to destroy competition. Gasoline service station 
operators and other small-business men need the protection afforded by these 
bills. Because of this we ask you to do all you can in favor of these bills and 
we make this request in our members behalf for the protection of their businesses. 

These bills will prevent major oil companies from fighting independent brand 
competition with their dealers money and prevent slicing of the dealers small 
margins. Naturally the companies have opposed these bills heretofore. They 
are now asking their captive leasee dealers to oppose the bills. 

Since these short-term lesee dealers can be ousted from their stations on a 
few days’ notice if the companies want to discipline them, it is not surprising 
that some of them might yield to pressure and act against their own good 
interests. We feel that you should be advised of this factor. 

Your help is needed, and we are hopeful that you will use your influence to 
help accomplish the purposes of the bills. 

Sincerely, 
RALPH MARKEY, Secretary. 

Mr. Cuumprts. I have here a document which purports to be a 
straight wire sent at 12:30 p. m., Monday, February 4, 1957, by John 
W. Nerlinger, Jr., to the Honorable Wright Patman. Are you familiar 
with that wire ? 

Mr. Nerurncer. I am familiar with the fact that I sent Mr. Patman 
a wire expressing the attitude of the National Congress of Petroleum 
Retailers in support of the equality of opportunity bill. 

Mr. Cuumeris. The last sentence in this wire reads as follows: 


As the national trade association representing the— 
And there is a scratching out of a word that looks like “only”— 


independent service station operators of America, we earnestly request the help 
of Congress to secure the adoption of this desperately needed legislation as early 
as possible in the present session. 

Do you recall who scratched out the word “only” ? 

Mr. Nerurncer. There was no material scratched out that I know 
anything about. I willtell youthat. No. Idon’t know. 

Senator Krerauver. There seems to be a word scratched out on the 
front page and one on the back page. 
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Mr. Nertincer. It might have been scratched out the time the wire 
was dispatched on February 4. I don’t know. It is a copy of the 
general wire. 

Mr. Snow. Mr. Chairman, that wire, I think, was in the Congres- 
sional Record, and a reference to it would show, I believe, that the 
wire was sent, yousee. Mr. Patman inserted it. 

Senator Keravver. It will be made exhibit 69. 

(The document referred to was marked “Exhibit 69” and is as 


follows :) 
ExHIsitT 69 


(Straight wire sent at 12:30 p. m. on Monday, February 4, 1957) 


Hon, Wright PATMAN, 
House Office Building, Washington, D. C. 

We are receiving reports that various major oil companies are propagandizing 
and pressuring their short-term lessee operators to wire Congress in opposition 
to H. R. 11 and S. 11, the equality-of-opportunity bill. Since these lessee re- 
tailers can be forced out of their stations on a few days notice it is not surprising 
that some are yielding to company influence and pressure. 

In order to correct any false impression that may have been gained and in 
order to set the record straight, we wish to advise that the National Congress of 
Petroleum Retailers is the only national association representing the retail seg- 
ment of the petroleum industry and has membership in 36 States from coast to 
coast. NCPR, speaking for approximately 200,000 independent service station 
operators across the Nation, strongly supports the equality-of-opportunity bill and 
strongly urges its prompt adoption by the Congress. 

No practice has done so much to destroy free enterprise in the retail petroleum 
industry as price discrimination. Over the vears it has put service station opera- 
tors at the economic mercy of their major oil company suppliers who all too 
often have been able to crush independent brand competition, move surplus gaso- 
line, and reduce their own retailers’ margins by giving discriminatory discounts to 
one or a few dealers and making others sell the product at a loss in order to 
compete. 

As shown by the record, Congress intended to prevent such destructive price 
discrimination practices when it adopted the Robinson-Patman Act—but the 
Supreme Court decision in the Standard Oil-Detroit ease in 1951, which opened 
up the good-faith loophole, has destroyed the effectiveness of this protection by 
letting the good-faith defense prevail even where competition is substantially 
lessened and monopoly fostered by the discrimination involved. Asa result, price 
discrimination practices permitted by this decision are weakening and destroying 
small business across the country and fostering the growth of monoply in industry 
after industry. The injury to small business in general and to the Nation's 
service station operators in particular caused by the Supreme Court decision in 
the Standard Oil-Detroit case will continue to deepen and worsen until Congress 
acts to remedy this situation. 

As the national trade association representing the independent service station 
operators of America, we earnestly request the help of Congress to secure the 
adoption of this desperately needed legislation as early as possible in the present 
session. 

JOHN W. NERLINGER, Jr., 
Executive Secretary, National Congress of Petroleum Retailers. 


Mr. Cuumenis. Is Director John Costello the Mr. Costello who is 
in the room now ¢ 

Mr. Nerurncer. Yes; he is. 

Mr. Cuvumenis. I am reading from the minutes of the meeting that 
was held on November 11, 1956. The meeting was reconvened at 
10:27 a. m., and I would like to know who prepared these particular 
minutes, 

Mr. Nertincer. I prepared the minutes. 

Mr. Cuumenris. I would like to read this, and you advise me whether 
it is correct: 
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Director John Costello stated that he agreed with part of what the others 
had said, that is, that since the delegates had acted the board should not take 
a different position. He also stated that he believed that overemphasis on 
legislation might be a problem and warned that we should give attention to 
other parts of our program as well. 


Is that a correct—— 

Mr. Neruincer. Yes. I think that is a very fair report. 

Mr. Cuumeris. I would like to have this introduced as an exhibit. 

Mr. Nerurncer. I might say, incidentally, that Mr. Costello will 
speak for himself here today as to his feelings with reference to the 
equality bill. I believe his statement at the board meeting was simply 
a statement in which he expressed his feeling that the other parts of 
our organizational program should not be shunted aside so that all of 
our activity would be put on to legislative matters. And I agree very 
much with him on that and we have tried not to do that. 


Mr. Cuumpnris. All I am going to do is insert those particular por- 


tions in the record without comment so they will show what activity 
the National Congress has had in this. 


Mr. Neruincer. I would think, Mr. Chumbris, in fairness if you 
are going to submit that portion of the minutes, the entire portion of 
the minutes dealing with this particular matter should be inserted. 


Mr. Cuumeris. Yes. The entire minutes will be introduced. Iam 
referring to each of these documents. 


Senator Kerauver. The minutes are made exhibit 70. 


(The document referred to was marked “Exhibit 70” and is as 
follows :) 


Marcu 28, 1957. 
Attached are portion of Board of Directors meeting minutes which deal with 


legislation which I was unable to send you yesterday due to illness. 


J. W. NERLINGER, Jr. 
Exutisit No. 70 


MINUTES OF THE BOARD OF DIRECTORS MEETING OF THE NATIONAL CONGRESS OF 
PETROLEUM DEALERS, INC., HELD ON SatTuRDAY, SUNDAY, AND MONDAY, 
NOVEMBER 10, 11, AND 12, 1956, IN THE PALMER HousE Hore. IN Cuicago, ILL. 


IreM No. 8 on the agenda (see attached copy) was as follows: 
. President will call for a report as to progress which has been made to date 
in carrying out directives of the 10th annual session and also for requests and 


recommendations for board action to implement the further fulfillment of these 
objectives. 


A. Legislation. 
Note.—This item is the only item on the agenda or presented at the meeting 


which dealt with legislation. Portion of the minutes covering this item is as 
follows: 


(From minutes of meeting held on Saturday, November 10, 1956, 

starting at 2:35 p. m.) 

Those present were as follows: 

Cash B. Hawley, president (presiding), Michigan. 

Samuel Rosenwasser, second vice president, New York. 

John W. Nerlinger, Jr., executive secretary, Michigan. 

John M. Huemmrich, treasurer, Pennsylvania. 

Joseph Martino, director, West Virginia. 

John Costello, director, Washington, D. C. 

Harry C. Parrish, director, Texas. 

Thomas Fountain, Jr., director, Georgia. 

William D. Snow, General Counsel, Ohio. 

Walter F. Faxlanger (guest), New York. 

Nat Azarow (guest), New York. 
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Victor V. Postillion (guest), Illinois. 

Those absent were as follows: 

Jobn C. Williamson, first vice president, California. 

James Stagge, third vice president, Ohio. 

Lionel Berdou, director, Louisiana. 

Nelson Maynard, director, Georgia. 

At this time the chairman called for a report as to progress which had beem 
made to date in carrying out directives of the 10th annual session in the field 
of legislation. 

ixecutive Secretary Nerlinger outlined the various legislative proposals which 
NCPR had been directed to sponsor and/or support by action taken by the dele- 
gates at the 10th annual session in August 1956 as follows: 

1. The equality-of-opportunity bill. 

2. The freedom-of-choice-in-trade bill. 

8. Amendment of the O’Mahoney automobile dealers’ bill to include protection 
for service-station operators. 

4. Functional divorcement bill which would prohibit integrated suppliers from 
operating commission-type or employee-type service stations in direct competi- 
tion with their own lessee and independent customers and where such stations 
are used to control prices and squeeze retailer margins. 

5. Increased appropriations for antitrust enforcement ; increased penalties for 
antitrust violations. 

6. Gasoline tax rebate bill. 

In reference to point No. 1 listed above, Mr. Nerlinger stated that NCPR had 
issued a bulletin on October 18, 1956, suggesting that affiliated associations inter- 
view candidates for congressional offices prior to the election in November and 
use this opportunity to explain thoroughly the disastrous effects which price dis- 
crimination practices pursued by supplying companies are having in a retail 
petroleum industry. He stated that none of the affiliated associations had indi- 
eated thus far that such interviews had been carried out but he stated that in 
his own State of Michigan that officials of the Retail Gasoline Dealers Association 
of Michigan had taken the opportunity of arranging many such meetings and 
that there seemed to be a sympathetic understanding on the part of such candi- 
dates of the problem as it affected service station operators. He said that the 
association representatives in Michigan had requested support for the equality- 
of opportunity bill which it was expected would be reintroduced when Congress 
reconvened in January 1957. He urged directors to follow through by arranging 
interviews with Members of Congress who had recently been elected in each 
of their respective areas with a view toward gaining their support for the equality 
bill. He urged directors to be realistic in their approach and not to assume 
that simply because a Congressman had supported the bill in the 84th session 
of Congress that he would do so again in the 85th session. He predicted that 
many oil jobber associations would oppose the bill in 1957 and said that he 
expected strong opposition from major oil company suppliers to be at the center 
of a drive to prevent enactment of the proposed legislation. 

Following this brief report, the chairman recessed the meeting at 6:02 p. m, 
until 10 a. m. on Sunday, November 11, 1956. 


MINUTES OF MEETING HELD ON SUNDAY, NOVEMBER 11, 1956 


The meeting was reconvened at 10: 27 a. m. by President Cash B. Hawley. 

The Chair requested NCPR General Counsel William D. Snow to discuss each 
of the six legislative proposals outlined by Executive Secretary Nerlinger on the 
preceding afternoon and to explain the effect which each would have upon the 
retail segment of the petroleum industry and how he felt that each would solve 
one of the specific problems which had led delegates at the 10th annual session 
of NCPR held in August 1956 to vote unanimously for sponsorship and/or support. 
Mr. Snow responded by giving a detailed legal analysis of each of the legislative 
proposals together with a review of economic reasons why they are needed and 
a discussion of the effect which their adoption would have on the retail petro- 
leum industry. 

Following Mr. Snow’s discussion, Second Vice President Samuel Rosenwasser 
recommended that we shelve our legislative program, particularly with reference 
to the equality-of-opportunity bill, pending further study and further negotiation 
with the other segments of the oil industry. Mr. Rosenwasser argued that in his 
opinion NCPR was taking the wrong approach in seeking to cure the retail seg- 
ment’s ills through legislation rather than through cooperation with suppliers. 
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Mr. Rosenwasser argued further that he did not thoroughly understand the legis- 
lative proposals and what they effect would be upon the service-station operators 
and he expressed doubt that other board members understood them either. 

This statement was challenged by Executive Secretary Nerlinger who stated 
that the legislative proposals had been thoroughly discussed and explained at the 
10th annual session at Washington, D.C. He also pointed out that these matters 
had been carefully weighed by the appropriate convention committees at that time 
prior to their recommending favorable action by the delegates at large and he 
called attention to the fact that the reports which recommended such legislative 
action had been unanimously adopted by the delegates after the reports had been 
presented and discussed on the convention floor, and that statements analyzing 
the equality-of-opportunity bill and the freedom-of-choice-in-trade bill by our 
executives and legal counsel had been mailed to all associations during the closing 
months of the last session of Congress. 

The chairman stated that in his opinion as chairman, the board of directors 
had no right to usurp the authority of the accredited delegates who had attended 
the annual convention just 2% months earlier and who had expressed themselves 
by unanimous vote adopting a policy which called for sponsorship and/or sup- 
port for the six legislative proposals which had been outlined earlier. 

The chairman then asked General Counsel Snow for his opinion on the 
matter raised by Mr. Rosenwasser. Mr. Snow stated that the chairman’s inter- 
pretation was correct as to the board having no power to set aside a policy 
resolution of the duly accredited delegates adopted at a regular annual session ; 
that as a congress of affiliated associations the power to determine policy is 
clearly vested in the representatives of those associations meeting in NCPR 
annual sessions and that the board would have a clear duty to find the means for 
carrying out rather than setting aside the organization’s policies. Mr. Snow 
pointed out that the actions of the delegates on legislative questions had been 
unanimous and that Mr. Rosenwasser had been present at the annual session 
and had raised no such objection. He also stated that he was afraid that he had 
analyzed this bill until delegates and board members were tired of hearing him 
but that he would again summarize basic reasons for supporting this legislation 
and describe its effect which he did. He then stated that in order to clearly show 
the position of the board of directors in regard to the matter presented by Mr. 
Rosenwasser and to prevent any misunderstanding on the part of the delegates, 
that he believed that it would be proper for the chairman to call for an expres- 
sion from each director present upon the question of implementing and vigorously 
supporting the legislative program adopted by the delegates at the last annual 
session. The chairman stated that without objection this would be done by 
going around the table and asking each director present to state his position 
for the record. The positions stated were as follows: 

Treasurer John M. Huemmrich and Directors Harry C. Parrish, Thomas 
Fountain, Jr., and Joseph Martino all expressed strong support for carrying 
forward our legislative program as adopted and said that they felt the board of 
directors would be guilty of nothing short of sabotage if they were to vote to 
take any other action than to carry out the expressed will of accredited conven- 
tion delegates which had been determined at the 10th annual session held in 
August—each of them stated that the equality-of-opportunity bill had been 
explained at meetings of their associations and that their members understood 
and strongly supported it. 

Director John Costello stated that he agreed with part of what the others had 
said, i. e.; that since the delegates had acted the board should not take a dif- 
ferent position. He also stated that he believed that overemphasis on legis- 
lation might be a problem and warned that we should give attention to other 
parts of our program as well. 

The chairman stated that we had been and would continue to be faithful to 
all parts of our program and that speaking as a director and also as an officer 
of the Michigan Association he agreed 100 percent with the statements of Messrs. 
Huemmrich, Parrish, Fountain, and Martino. He stated also that NCPR has 
two strong arms—one being the arm of industry relations and publie relations— 
the other being legislation and legal protection for our members’ rights. He 
said that as an intelligent trade association we would use both our arms and 
he stated that in his opinion our industry relations and public relations arm 
was hever stronger—and at the same time he believed that our legislative efforts 
can prove highly effective. 

Mr. Nerlinger reiterated the stand he had previously taken and agreed with 
the chairman’s statement. 
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The chairman then called upon Mr. Rosenwasser who stated that he still 
adhered to the same view as previously expressed. 

The chairman then stated that based upon the statements made the board had 
shown itself as being 7 to 1 in support of carrying forward the legislative pro- 
gram adopted by the accredited delegates at the 10th annual convention. 

The chairman then asked if there was any further discussion on any portion 
of the legislative program and there being none, the chairman called for dis- 
cussion on the next item on the agenda, i. e.; No. dB, “law enforcement pro- 
grams.” 


AGENDA FOR THE MEETING OF THE BOARD OF DIRECTORS OF THE NATIONAL CON- 
GRESS OF PETROLEUM RETAILERS, INC., HELD AT THE PALMER HOUSE HOTEL IN 
CHIcaGo, ILL., ON SATURDAY, SUNDAY, AND MONDAY, NOVEMBER 10, 11, AND 12, 
1956 


1. President Cash B. Hawley will call the meeting to order. 

2. Secretary will call the roll. 

3. Secretary will read the minutes of the last board of directors’ meeting held 
on August 18, 19, 22, and 24, 1956, at Washington, D .C. 

a. Motion to approve minutes as read. 

4. Executive Secretary Nerlinger will present an interim financial report of 
NCPR business for the 3-month period from August 1, 1956, through October 31, 
1956. 

a. Motion to approve report as presented. 

5. Executive Secretary Nerlinger will present a financial report on the pub- 
lication of the 1956 annual yearbook which was printed in conjunction with 
NCPR’s 10th annual session held in August. 

a. Motion to approve report as presented. 

6. Director Costello will present a financial report on the 10th annual conven- 
tion and automotive trades exposition held at Washington, D. C., in August 1956 
prepared by the Metropolitan Retail Gasoline Dealers Association, host to the 
convention. 

a. Motion to approve the report as presented. 

7. Executive Secretary Nerlinger will present letters received from the 
Florida Association requesting adjustment in the balance owing on their affili- 
ation account. (This is in pursuance of action taken at the board meeting held 
in Washington, D. C., on August 22, 1956.) 

8. President will call fora report as to progress which has been made to date 
in carrying out directives of the 10th annual session and also for requests and 
recommendations for board action to implement the further fulfillment of these 
objectives : 

a. Legislation. 

b. Law enforcement programs. 

ec. Industry, government, and public relations. 

d. Administrative and organizational development programs. 

9. President will call for consideration of the complaint registered by the 
Cleveland Gasoline Dealers Association in their letter of October 15, 1956. 

10. New business. 

Adjournment. 


Mr. Cuumepris. I have just one other item, Mr. Nerlinger. 

In your remarks when you were referring to one of the exhibits that 
you were presenting to the committee, you mentioned reading from 
one of them as to the activity of the oil companies, that they should 
follow up the letters and wires to Congress, and you further pointed 
out instructions as to what to write. Do you recall making 

Mr. Nerutncer. I would like to see that. I don’t recall that. 

Mr. Cuumprtis. These are notes I jotted down. You were speaking 
extraneously from exhibits you were introducing into the record. 

Mr. Nerurncer. When was this? 

Mr. Cuumepris. Earlier this afternoon. 

Mr. Nerurncer. The record will show what I said. I don’t recall. 

Senator Kerauver. You were talking about something the oil com- 
panies had sent out, those first three exhibits. 
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Mr. Neruincer. Yes; I believe it was in the letter I submitted from 
the State of Washington. Let me just check. That was in the letter 
from Indianapolis and I stated—I will just quote that portion : 

The Texas Oil Co. on the other hand is using an entirely different approach, 
They are having their company representatives call on their lessee dealers, to 
deliver a message protesting the passage of H. R. 11 and §. 11, with the instruc- 
tions as to what to write on their service station letterheads. The company 
representative then picks up the letter in person, or instructs the dealer to return 
the letter he has written to him personally, and he in turn then mails the letter 
to the United States Congressmen and Senators. 

Mr. Cuumpris. Now, Mr. Nerlinger, in all fairness, you and your 
organization have done ‘the same thing, haven’t you—written the form 
letter for organizations to send to their Congressmen and Senators ? 

Mr. Neruincer. No; we haven't, Mr. Chumbris. I would like to 
make our position clear on that. 

We did not suggest that these letters be used as such. We submitted 
them as a guide ‘for writing letters expressing support for the bill 
which the people we were writing to already had unanimously decided 
to support. 

Now, there is quite a contrast in what we have done with what the 
oil companies have done. I might say, incidentally on that, if I might, 
we don’t object in any way to an oil company supporting or opposing 
any piece of legislation providing they do it in their own name, but 
when they conduct a false front type of lobby and by their own ad- 
mission, as evidenced in the documents which were subpenaed in the 
isso Standard Oil Co., file, they adopt a strategy which calls for 
major oil companies stay ing in the background—because to come into 
the open wouldn’t do their cause any good, we feel that is the type of 
thing that should be exposed. 

Ma ajor oil companies with tremendous economic power—and I just 
read off the relative comparison of economic power of the eight major 
oil companies and our own organization—have not only conducted a 
false front lobby but have propagandized and pressured their retailers 
into fighting their battle for them. 

In our particular instance we represent service station operators 
through their accredited delegates sent to the annual conventions of 
our organization who have voted unanimously to support this bill. 
We are representing ourselves, not hiding behind someone else to gain 
our point. We have simply apprised our own people, service station 
operators, to tell their story to their Congressmen and to their Sena- 
tors, and we have also alerted them to the dangers which are present, 
dangers that the false-front lobby conducted by the big oil companies 
may actually convince Congressmen that service station operators 
don’t need and don’t want this legislation which they have already, 
again, I say, unanimously voted to support. 

So I would say that there was a great difference. 

Mr. Cuumpris. Mr. Chairman, may I move next to the witness? I 
have a few documents I would like to hand to him. I think it would 
save time. 

Senator Krravver. Let’s try not to get too many bulky docum: its 
in the record. 

Mr. Cuumprris. Just one more document and then I am through. 

Mr. Nerlinger, I have here what purports to be copies of letters 
dated January 29, 1957, signed by John W. Nerlinger, Jr., executive 
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secretary, and the top one is addressed to the Honorable Thaddeus 
M. Machrowiez, House Office Building, W ashington, D. C., and there 
appear to be 18 letters to Congressmen and 2 to Senators, and I ask 
you if this is a letter that you | either wrote or as ated 2 

Mr. Nerurnorr. Yes. That is a letter that I dictated and it was 
sent to every Member of the Michigan congressional delegation as 
well as to the two United States Senators from our State expressing 
the core of the Retail Gasoline Dealers Association of Michigan, 
of which I am executive secretary also, with reference to their support. 
The service station operators of Michigan support the equality of 
opportunity bill. 

Mr. Cuumpnis. Mr. Nerlinger, I am going to show you copies of let- 
ters sent to Congressman Sisk, Senator Kuchel, and Senator Know- 

Jand, which has the identical wording of the letter that you sent to 
the Michigan delegation, and this letter is purportedly signed by the 
Fresno County Gasoline Retailers, John H. Stiers, president. 

I show you that letter. Would you say that the wording is identical 
with the letter that you sent to the Michigan delegation? 

Mr. Nertincer. No. I would not say the wording was identical with 
the letter to the Michigan delegation. There are about 5 or 6 para- 
graphs additional in the Fresno letter that are not in the Michigan 
letter. 

Mr. Cuumpnrts. Let’s check the paragraphs. 

Senator Keravver. Why don’t you just file the two and we can 
make a comparison of them. Is that all right? 

Mr. Cuumeprts. Yes. 

Senator Krrauver. Let the two of them be marked as “Exhibit 
3 ty 

(The documents referred to were marked “Exhibit 71” and are as 
follows:) 

ExHIBIt No. 71 
FEBRUARY 26, 1957. 
Hon. B. F. Stsx, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN B. F. Stsk: During the last session of Congress our mem- 
bers strongly supported H. R. 11 and S. 11, the equality of opportunity bill, to 
close the good-faith loophole in the Robinson-Patman Act created by the Supreme 
Court decision in the Standard Oil-Detroit case. We were deeply gratified that 
the House passed this bill by a vote of 393 to 3 and that it was unanimously 
approved by the Senate Judiciary Committee even though it was adopted before 
adjournment. 

Events of the past few months have confirmed our need for adoption of this 
bill in the present session where it has been reintroduced with the same numbers, 
H. R. 11 and 8.11. Destructive price discrimination has been on the rise in our 
industry and it is one of the principal factors causing an estimated 60,000 service- 
station operators to fail in business, quit, or be forced out of business each 
year. 

This bill will close the loophole which permits this price discrimination, by 
preventing use of the good-faith defense to destroy competition. Service-station 
operators and other small-business groups desperately need this protection. 
Remembering the rate at which our businesses are being destroyed through price 
discrimination, we ask you to do everything in your power to see that this bill 
is passed early enough in this session to give us this vital protection against 
this monopolistic practice. 

We make this request in our members’ behalf because service-station operators 
are victims of price discrimination which destroys our businesses and savings, 
and we also make this request in the interest of preserving small business’ oppor- 
tunity in America and in the interest of consumers who are gouged by monopoly 
price fixing after small business is destroyed. 
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Inasmuch as this bill will prevent major oil companies from fighting inde- 
pendent brand competition with their dealers’ money through price discrimina- 
tion and will prevent cutting of dealers’ margins through price discrimination, 
the major oil companies have opposed this bill. Now, however, they are going 
one step further. They are propagandizing their captive lessee dealers who 
operate on short-term leases to wire Congress opposing this bill. 

Since these short-term dealers can be put out of their stations on a few days’ 
notice if the company wants to discipline them, it is not surprising that con- 
siderable numbers of them might yield to supplier propaganda and send wires 
against their self-interest. We think you should know of this practice as it is 
going on across the country, and be warned against it. 

We are thankful that in a democracy we the people can appeal to you as our 
elected representative to solve this grave problem through the adoption of wise 
legislation. We need your help and sincerely ask that you do everything possible 
for the success of this bill. Our members have a tremendous interest in what is 
happening in Congress on this bill and we will appreciate hearing from you as 
to progress which is being made. 

I know that American economy needs big business, but it also needs small and 
medium business. It should be the responsibility of Government to see to it 
that small business does not suffer in the hands of either big business or big 
Government. I say that because we have appealed to local district managers, 
division managers, and to the oil company president, Mr. H. S. M. Burns, New 
York, N. Y., without any relief. 

We have appealed to Stanley Barnes, assistant attorney general; George Had- 
dock, Department of Justice, Antitrust Division; John Gwynne, Chairman of 
the Federal Trade Commission; Goodwin J. Knight, Governor of California; 
Edmund G. Brown, attorney general; all without any help or relief on price 
discrimination and their system of price controls and gasoline wars. 

Please help us. It has been 11 years since the war ended. The oil companies 
have raised the wholesale price of gasoline every year. Their reasons: In- 
creased costs of labor and operations, yet not once, have they allowed us dealers 
anh opportunity to add enough percentage onto their wholesale delivery price 
without making the customer feel we are gouging him. Our costs of opera- 
tion and living have gone up proportionately likewise. 

In the Fresno Bee, our local paper, under the caption “40 Years Ago Today,” 
it reads, “Fresno garagemen and automobile dealers announced gasoline would 
be sold on a 5-cent margin above wholesale prices.” Yet 43 years later the oil 
companies have made us slave 12 hours a day, 7 days a week for a 0.044 cent 
per gallon. Why? The Constitution of the United States gives us the right to 
petition the Government for a redress of grievance. 

Thank you very much for your support. 

Sincerely yours, 
FRESNO COUNTY GASOLINE RETAILERS, 
JoHN H. Stiers, President. 


FEBRUARY 26, 1957. 
Hon. THOMAS H. KucHet, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR TroMaAs H. KucuHet: During the last session of Congress our 
members strongly supported H. R, 11 and §. 11, the equality of opportunity 
bill, to close the good-faith loophole in the Robinson-Patman Act created by 
the Supreme Court decision in the Standard Oil-Detroit case. We were deeply 
gratified that the House passed this bill by vote of 393 to 3, and that it was 
unanimously approved by the Senate Judiciary Committee even though it was 
adopted before adjournment. 

Events of the past few months have confirmed our need for adoption of this 
bill in the present session where it has been reintroduced with the same number, 
H. R, 11 and §S. 11. Destructive price discrimination has been on the rise 
in our industry and it is one of the principal factors causing an estimated 
60,000 service-station operators to fail in business, quit, or be forced out of 
business each year. 

This bill will close the loophole which permits this price discrimination, by 
preventing use of the good-faith defense to destroy competition. Service-station 
operators and other small-business groups desperately need this protection. Re- 
membering the rate at which our businesses are being destroyed through price 
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discrimination, we ask you to do everything in your power to see that this bill is 
passed early enough in this session to give us this vital protection against this 
monopolistic practice. 

We make this request in our members’ behalf because service-station operators 
are victims of price discrimination which destroys our businesses and savings, 
and we also make this request in the interest of preserving small business’ 
opportunity in America and in the interest of consumers who are gouged by 
monopoly price fixing after small business is destroyed. 

Inasmuch as this bill will prevent major oil companies from fighting inde- 
pendent brand competition with their dealers’ money through price discrimina- 
tion and will prevent cutting of dealers’ margins through price discrimination, 
the major oil companies have opposed this bill. Now, however, they are going 
one step further. They are propagandizing their captive lessee dealers who 
operate on short-term leases to wire Congress opposing this bill. 

Since these short-term dealers can be put out of their stations on a few days’ 
notice if the company wants to discipline them, it is not surprising that con- 
siderable numbers of them might yield to supplier propaganda and send wires 
against their self-interest. We think you should know of this practice as it is 
going on across the country, and be warned against it. 

We are thankful that in a democracy we the people can appeal to you as our 
elected representative to solve this grave problem through the adoption of wise 
legislation. We need your help and sincerely ask that you do everything possible 
for the success of this bill. Our members have a tremendous interest in what 
is happening in Congress on this bill and we will appreciate hearing from you 
as to progress which is being made. 

I know that American economy needs big business, but it also needs small 
and medium business. It should be the responsibility of government to see 
to it that small business does not suffer in the hands of either big business or 
big government. I say that because we have appealed to local district managers, 
division managers, and to the oil company president, Mr. H. 8S. M. Burns, New 
York, N. Y., without any relief. 

We have appealed to Stanley Barnes, assistant attorney general: George 
Haddock, Department of Justice, Antitrust Division; John Gwynne, Chairman 
of the Federal Trade Commission ; Goodwin J. Knight, Governor of California; 
Edmund G. Brown, attorney general; all without any help or relief on price 
discrimination and their system of price controls and gasoline wars. 

Please help us. It has been 11 years since the war ended. The oil companies 
have raised the wholesale price of gasoline every year. Their reasons: Increased 
costs of labor and operations, yet not once, have they allowed us dealers an 
opportunity to add enough percentage onto their wholesale delivery price with- 
out making the customer feel we are gouging them. Our costs of operation and 
living have gone up proportionately, likewise. 

In the Fresno Bee, our local paper, under the caption “40 Years Ago Today,” 
it reads “Fresno garagemen and automobile dealers announced gasoline would 
be sold on a 5-cent margin above wholesale prices.” Yet 48 years later the 
oil companies have made us slave 12 hours a day, 7 days a week, for 0.044 
cents per gallon. Why? The Constitution of the United States gives us the 
right to petition the Government for a redress of grievance. 

Thank you very much for your support. 

Sincerely yours, 
FRESNO CouNTY GASOLINE RETAILERS, 
JOHN H. Srtiers, President. 


FEBRUARY 26, 1957. 
Hon. WILLIAM F. KNOWLAND, 
Senate Office Building, Washington, D.C. 


Deak SENATOR WILLIAM F. KNowLanp: During the last session of Congress, 
our members strongly supported H. R. 11 and S. 11, the equality-of-opportunity 
bill, to close the good-faith loophole in the Robinson-Patman Act created by the 
Supreme Court decision in the Standard Oil-Detroit case. We were deeply grati- 
fied that the House passed this bill by vote of 393 to 3 and that it was unani- 
mously approved by the Senate Judiciary Committee, even though it was adopted 
before adjournment. 

Events of the past few months have confirmed our need for adoption of this 
bill in the present session, where it has been reintroduced with the same number, 
H. R. 11 and 8.11. Destructive price discrimination has been on the rise in our 
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industry, and it is one of the principal factors causing an estimated 60,000 
service-station operators to fail in business, quit, or be forced out of business 
each year. 

This bill will close the loophole which permits this price discrimination by 
preventing use of the good-faith defense to destroy competition. Service-station 
operators and other small-business groups desperately need this protection. Re- 
membering the rate at which our businesses are being destroyed through price 
discrimination, we ask you to do everything in your power to see that this bill 
is passed early enough in this session to give us this vital protection against 
this monopolistic practice. 

We make this request in our members’ behalf because service-station operators 
are victims of price discrimination which destroys our businesses and savings, 
and we also make this request in the interest of preserving small-business oppor- 
tunity in America and in the interest of consumers who are gouged by monopoly 
price fixing after small business is destroyed. 

Inasmuch as this bill will prevent major oil companies from fighting inde- 
pendent brand competition with their dealers’ money through price discrimina- 
tion and will prevent cutting of dealers’ margins through price discrimination, 
the major oil companies have opposed this bill. Now, however, they are going 
one step further. They are propagandizing their captive lessee dealers who 
operate on short-term leases to wire Congress opposing this bill. 

Since these short-term dealers can be put out of their stations on a few days’ 
notice if the company wants to discipline them, it is not surprising that consid- 
erable numbers of them might yield to supplier propaganda and send wires 
against their self-interest. We think you should know of this practice, as it is 
going on across the country, and be warned against it. 

We are thankful that in a democracy we, the people, can appeal to you as our 
elected representative to solve this grave problem through the adoption of wise 
legislation. We need your help and sincerely ask that you do everything possible 
for the success of this bill. Our members have a tremendous interest in what 
is happening in Congress on this bill, and we will appreciate hearing from you 
as to progress which is being made. 

I know that American economy needs big business, but it also needs small 
and medium business. It should be the responsibility of government to see to it 
that small business does not suffer in the hands of either big business or big 
government. I say that because we have appealed to local district managers, 
division managers, and to the oil company president, Mr. H. 8. M. Burns, New 
York, N. Y., without any relief. 

We have appealed to Stanley Barnes, assistant attorney general; George Had- 
dock, Department of Justice, Antitrust Division; John Gwynn, Chairman of the 
Federal Trade Commission ; Goodwin J. Knight, Governor of California ; Edmund 
G. Brown, attorney general—all without any help or relief on price discrimina- 
tion and their system of price controls and gasoline wars. 

Please help us. It has been 11 years since the war ended. The oil companies 
have raised the wholesale price of gasoline every year. Their reasons: Increased 
costs of labor and operations. Yet not once have they allowed us dealers an 
opportunity to add enough percentage onto their wholesale delivery price without 
making the customer feel we are gouging him. Our costs of operation and living 
have gone up proportionately likewise. 

In the Fresno Bee, our local paper, under the caption “Forty Years Ago Today,” 
it reads: “Fresno garagemen and automobile dealers announced gasoline would 
be sold on a 5-cent margin above wholesale prices.” Yet 43 years later the oil 
companies have made us slave 12 hours a day, 7 days a week, for .044 cent per 
gallon. Why? The Constitution of the United States gives us the right to peti- 
tion the Government for a redress of grievance. 

Thank you very much for your support. 

Sincerely yours, 
FRESNO Cou NTY GASOLINE RETAILERS, 
JOHN H. Stiers, President 
(Kighteen years station owner and manager). 


Mr. Cuumpris. I show you a copy of a letter by C. F. Dority to the 
North Carolina delegation and ask you if the wording isn’t identical 
with the one that you sent to the Michigan delegation ? 

Mr. Nervrncer. It appears to be the same wording ; yes. 

Mr. Cuumepris. To save time I am going to show you these groups 
of documents and I will read the names into the record. 
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. One is from the Tucson Service Station Operators Association to 
the Arizona delegation. 

One by J. D. ‘Birdseye, sent to the Minnesota senatorial and con- 
gressional delegation. 

One by Earl M. Markle, Summit County, sent to Senator Lausche 
and Congressman Ayres. ' 

Another one from the Service Station Association of Louisiana, 
sent to the Louisiana delegation. 

Another one from the Westside Service Station of Louisiana to the 
Louisiana delegation. 

Another one from the Georgia Association of Petroleum Retailers, 
Inc., to the Georgia delegation. 

Another one from Stanford H. Steele to the Idaho delegation. 

And another one from the Oklahoma Gasoline Retailers Associa- 
tion to the Oklahoma delegation. 

See if they are not almost identical word for word. 

Mr. Nerurncer. Well, of course, it would be impossible for me to 
examine them and say they were identical word for word. I do think 
they are substantially the same and I believe that probably that results 
from the fact that these people attended their national convention 
together. They know what the problem is and they express their 
problems and the solutions that they support in pretty general terms. 
I think they ought to be comme er for it. 

Mr. Cuummris. As I stated, I am introducing these documents 
without comment and they are just for the record. 

Senator Keravuver. Very well. Anything else? 

Mr. Nervincer. Might I say something on that, Mr. Chairman, 
before we leave that subject ? 

Senator Krerauver. Yes, sir; Mr. Nerlinger. 

Mr. Neruincer. I would say generally, Mr. Chairman, that our 
dealers are relatively inexperienced in communicating with Congress- 
men on technical problems and it certainly seems to us that it 1s our 
duty as their executive officers to provide ‘them with a style of letter 
that can be used if they so desire in effectively presenting their prob- 
lem to their legislative representatives. 

I would also like to comment that our organization uses no pressure 
upon anyone to get them to write any such letters or to communicate 
in any way with their Congressmen, This apparently is not what has 
happe ned on the other side. 

Service station associations don’t have any of their members on 
short-term leases or in a position where economic pressure can be 
applied against them. I believe that there is a considerable amount 
of difference in the contacts that have been made with Congressmen 
and Senators with reference to this bill. 

Mr. Cuumprts. I have no further questions. 

Senator Kerauver. Mr. Bolton-Smith ? 

Mr. Bouron-Smiru. Thank you, Mr. Chairman. 

lteferring to exhibit 68, Mr. Nerlinger, I received the impression 
from what was said about it that you had enclosed a letter to be sent 
to a specific number of Members of the Congress. Ilowever, on ex- 
amining the exhibit I find that I was mistaken and what it shows— 
check me if I am right—is that a State association who is a member 
of your organization sent you two samples of letters which it had 
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sent out, and the first one was sent to individual members of that 
association and the second one was sent to certain specific Members 
of Congress whose names are indicated there. That is, it is a report 
of progress and not a suggestion that particular letters be sent to par- 
ticular Members of Congrss. 

Mr. Neruincer. I believe that is exactly true, sir. According to 
the postal card note here, the accompanying exhibits indicate some 
of the work we have done. And the first appears to be a bulletin 
addressed to all gasoline retailers. 

Mr. Bouron-Smirn. “We” refers to the Indianapolis association. 

Mr. Neruincer. Yes; that’s right, and the second document, Febru- 
ary 13, copy of a letter which they, as an association, apparently have 
sent to Senator Eastland and Congressman Celler and to others listed 
hereon would seem to me just to be by way of information to us as 
to what action their State organization had taken. 

Mr. Bouron-Smirn. The little attached card is calling those two 
letters to your attention. 

Mr. Nerurncer. Yes; that is correct. 

Mr. Botron-Smirn. Just for clarification—— 

Mr. Nerurncer. I believe that is a correct analysis. 

Mr. Cuumpnis. Mr. Chairman, I want to point out that that is my 
impression of the way I presented it, and if it is not, I would like to 
have the record corrected to show that I think when I asked the ques- 
tion I asked him if he had received these particular documents which 
were self-explanatory on the face of it. 

Senator Kerauver. I think any confusion about it has been clarified. 

Mr. Bouron-Smiru. I want to congratulate both of you on what I 
think is a very brilliant statement this afternoon, which shows great 
familiarity with the subject, so I wonder if you would bear with me 
a couple of minutes to perhaps outline a situation that might exist 
with reference to jobbers and retailers. Perhaps Mr. Snow might 
answer this. 

There might be an area of competition extending along around 10, 
20, 30, 50 miles going through a number of small towns persumably ; 
is that correct ? 

Mr. Snow. There might be; yes. 

Mr. Botron-Smiru. That might be a sort of a string area of com- 
petition as distinguished from a cluster area in the city. 

Mr. Snow. Yes. 

Mr. Bovron-Smirn. If a small jobber who had a few retail cus- 
tomers bought from a major supplier, and his retail customers were 
strung along this highway at intervals of 5 or 10 miles, and if he 
owned a retail station that he started with originally and he hung on 
to it, he reduced the retail price at his own retail station below the 
price being charged by retailers along that highway, would he have 
to give a discount to the retailer customers in order to enable them 
io meet the price? 

Mr. Snow. There are three reasons why he wouldn't. 

Mr. Bovron-Smiti. This is under 8. 11. 

Mr. Snow. Yes. There are three reasons why he wouldn’t. The 
reasons why he would not are these. First, he would not be likely to 
cause a substantial lessening of competition by that price differential. 

Mr. Bouron-Smirn. Because he is too small. 
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Mr. Snow. He is too small to have that effect, to have that competi- 
tive impact. 

The only time a jobber has a competitive impact which effects com- 
petition to that extent is when he is a conduit of a major supplier’s 
price discrimination tactic. But the jobbers own lower price to retail 
customers would not have that effect made from his own resources. 

A second reason why he wouldn’t have to extend that price under 
S. 11 is that the only claim that he might have to would be made in 
connection with a dual distribution arrangement, that is a place where 
the major supplier is also in competition ‘with the jobber. 

The claim that he might have to extend it to his other customers 
is made because of the effect that. it might have upon the major com- 
panies’ retail customers in the same areas, and excepting in Detroit 
or in some place where this dual distribution thing has been set up, 
which is unusual, it wouldn’t have that effect. 

Thirdly, of course, the jobber, if he is using his jobber margin to 
lower the retail price, is in any event not amen: able to any prohibition 
against lowering the retail price because of interstate commerce being 
lacking. 

Mr. Borron-Smiru. How can you tell what he is using in order to 
lower the price ? 

Mr. Snow. His accounting would show that, departmentalized 
accounting of his retail and wholesale operations. 

Mr. Bouron-SmirH. Suppose on the other side of the road there 
are several stations operated by his major supplier. Would he then 
have to extend the cut to all of his retail customers ? 

Mr. Snow. No, he would not have to extend the cut to all of his 
retail customers unless they were directly affected by that competition, 
unless the competitive impact was such as to affect them, and unless 
there were a substantially lessening of competition as a result of his 
failure to extend. 

Mr. Botron-Smirn. That is, there would have to be those two facts. 

Mr. Snow. There would have to be those two facts. 

Mr. Bouron-Smirn. Suppose he reduced the price? 

Mr. Snow. There’s one more thing. The jobber would of course 
have to be in interstate commerce which most jobbers are not. In 
fact, in the record of the last hearings, I did a rather complete analysis 
of the law pertaining to jobbers being in interstate commerce or not 
being. We submitted letters from the Federal Trade Commission 
where they declined to entertain our complaints against jobbers because 
thev weren’t in interstate commerce. 

That has been the commission’s position right along that the jobber 
is not in interstate commerce and is not therefore amenable to a price- 
discrimination complaint. 

Mr. Botron-Smiru. How would you describe interstate commerce 
insofar as a jobber’s business is concerned in intrastate commerce ? 

Mr. Snow. If you would permit me, I would like to refer to the 
statement which I filed and read just a little bit of in the last session 
last July, the last day of the last session I think it was. 

The only case, again to clarify this, where a jobber is even indirectly 
effected, is where he is part of a dual distribution setup and his sup- 
plier becomes involved with him and the jobber is involved because of 
what the supplier does. 
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A jobber is not in interstate commerce. First is the fact—these are 
reasons why jobbers are not effected by this bill—first is the fact that 
the overwhelming majority of jobbers who operate within a single 
state or local territory almost exclusively are not subject to the Robin- 
son-Patman Act by reason of the interstate commerce requirement 
established in the act. 

Tests which were discussed as bringing jobbers, which have been 
used by jobbers as bringing them within the act, are not the test of the 
Robinson-Patman Act. Here is what the Act provides. It provides 
a different test for interstate commerce from the test of the Sheadan 
Act or the test of the labor standards act and so forth. The act 
provides : 

It shall be unlawful for any person engaged in commerce in the course of 
such commerce either directly or indirectly to discriminate in price between 
different purchasers of commodities of like grade and quality where either or 
any of the purchasers involved in such discrimination are in commerce. 

The significant things there are first that the supplier, the discrim- 
inator, must be in commerce, and the discrimination must be in the 
course of such commerce, whereas the test for the Sherman Act is 
affecting commerce. It is conduct effecting commerce. 

Mr. Bouron-Smiru. And in the wage-and-hour law? 

Mr. Snow. It is effecting commerce, but under the Robinson-Pat- 
man Act he must be in commerce, whereas the Sherman Act applies to 
effecting commerce, such test is not in the Robinson-Patman Act, the 
only persons reached in the Robinson-Patman Act being those en- 
gaged in interstate commerce who, in the course of such commerce, act 
in the manner prohibited and where one of the sales is in interstate 
commerce. When title passes—here are some cases that clarify 

Senator Krrauver. Let the record show that your statement of last 
year you are reading from now is in the hearings of last year beginning 
at page 652. 

Mr. Bouron-Smirn. That is adequate I think. Thank you very 
much. 

Mr. Snow. The cases make the distinction and recognize the dis- 
tinction which is made. Therefore, sir, the jobbers are not affected 
unless they get into the conduit relationship with the supplier in 
competition with the supplier’s own retailers. 

Mr. Botton-SmirnH. Wouldn't it be better to say they are not obli- 
gated by the act? 

Mr. Snow. Yes. 

Mr. Bouron-Smirn. Because are they not benefited ? 

Mr. Snow. They are benefited. 

Mr. Botron-Smirn. By the obligation which the act places on the 
interstate supplier ? 

Mr. Snow. That is the right statement of it. They are not obli- 
gated because they are not in interstate commerce. 

Mr. Bouron-Snmiru. But they may receive the benefit of the act ? 

Mr. Snow. Yes, that’s right. 

Mr. Borron-Smirn. Now, suppose this jobber, at the request of the 
retailer lessee that does the biggest business, grants a discount in 
order that that customer can meet a price across the street of a gas sta- 
tion that buys from an independent. Also suppose there are outlets, 
retail outlets, of a major supplier along the road. 
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Would this jobber have to give, under the present law, the same dis- 
count to all of his retail customers along the road even though they are 
not his good customers, as good customers ? 

Mr. Snow. First, of course, is the interstate commerce requirement. 
Since he is not in interstate commerce, he is not aifected by the present 
law or by the proposed change. That answer is complete. Assuming, 
however, he is in interstate commerce——— 

Mr. Boitwon-Suirn. Because perhaps the State line runs in the 
middle of his operation, which is rather rare. 

Mr. Snow. it is very rare, it is extremely rare, but assuming that it 
were true, only a handful of jobbers I should think in the country 
would be affected, and I don’t know any. State lines are the bounda- 
ries of their activities. 

3ut assuming that he were, then, of course, he would have the same 
requirement a big international oil company would have, and that 
would be that if he discriminated, he would have to discriminate in 
such a manner as not to substantially lessen competition or create a 
monopoly. 

Now, it is very unlikely that a jobber would have the economic re- 
sources to substantially lessen competition or create a monopoly. But 
he would be restrained if he were in interstate business in the. same 
way that a major supplier would be restrained from price discrimina- 
tion practices which would substantially lessen competition. 

Mr. Bouron-Smrru. And would the stations along this highway, 
in your opinion, be in the same area of competition if the ‘v were within 
5 or 10 miles of each other ? 

Mr. Snow. It would depend on the facts. I might say that a very 
intricate smokescreen has been developed to conceal the essential sim- 
plicity of the question of what is a competitive area. Major com- 
panies are not confused about that. They all ests ablish and maintain 
tank-wagon areas. 

First, they divide the country into these great big areas where one 
company is price leader. Then that company which is the price leader 
in the great big area divides that area into so-called tank-wagon areas, 
which are the areas served by the same tank trucks and which are the 
areas within which the same price adjustments prevail, so that the 
companies have already met the problem of determining what are 
the competitive areas. 

Mr. Howrey, in his talk that was put into the record by Senator 
Dirksen in one of the early days of this hearing, describes what a com- 
petitive area is, incidentally, which is not too far away from some 
other authorities on the same subject. 

A competitive area is that area within which a substantial compet- 
itive effect is felt as a result of a competitive act such as a price 
change, and the establishment of the tank-wagon areas by the iajor 
companies is upon a very sophisticated price-conscious basis, and 
within the same tank-wagon area usually a price change will be felt 
pretty much throughout that area, if it is a substantial price change, 
so that it would depend upon the facts whether or not those stations 
along that road are in the same area or not. 

From Detroit to Monroe there is a point at which people will not 
be pulled to Detroit from Monroe, and there is a point at which they 
will not be pulled to Monroe from Detroit, and those points define 
that tank-wagon area, 
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Mr. Bouron-Smirn. Just two brief questions, Mr. Chairman. 

Suppose an interstate major supplier were to charge the price of 
X to jobbers in the area serviced by this major supplier. 

One jobber was on the western border, but in one State, and an- 
other jobber was on the eastern border of the area, but im another 
State, and then a third one on the southern border of the area. Now 
then suppose it grants a discount of Y percentage to the southernmost 
jobber in order to meet competition from a jobber in a State just 
adjoining to the south. Would the major supplier be in violation of 
S. 114 

Mr. Snow. I think the major supplier would be in violation of the 
law as it is. The major supplier may not grant a discount except to 
meet the comparable level of competition in our opinion, and that is 
what of course Judge Hansen now says, and that is what the Federal 
Trade Commission now says. 

Mr. Botron-Sa7rn. Would the jobbers be in the same area of com- 
petition, do you think ¢ 

Mr. Snow. I believe, if I can state that point again, the major com- 
pany grants a discount to a particular jobber in the southern area, 
as you ‘said, to meet the competition of another jobber. 

Now there the major company is not meeting a competitor of its 
own, because the only person who would compete with that major 
company in that situation is some other company which wants to take 
that jobber away from the major company. 

The Supreme Court decision in the Standard-Detroit case used over 
again several times the words “primary competition,” meaning com- 
petition at the seller level, not the buyers competition but the “sellers 
competition. 

Mr. Bouron-Smirit. Hasn’t the FTC taken two different points of 
view on that at two different times ? 

Mr. Snow. You are absolutely right, they have, but not recently, 
For the past year the interpretation they have taken has been that 
that would not be permitted under the present law. 

Mr. Botron-S»aitu. Let’s assume that then, and suppose the com- 
petition were to meet a bid from another major supplier to sell for 
X minus Y percent to the southernmost jobber, would the first major 
supplier have to extend that discount to the other jobbers in his great 
big, say, 12-State area ¢ 

Mr. Snow. No, he would not. Let me say a couple of things there 
that are significant questions to answer first. 

Is the discrimination, is the lower price by the other major supplier, 
a discriminatory lower price? If it is a discriminatory lower price, 
standing the self-defense thing on its head, which the Supreme Court 
decision did, if the other major companies lower price to this particular 
jobber, to this southern jobber, is a discriminatory price, then X major 
oil company can not now meet that price in any event, because they 

‘an only meet 2 Jawfnl lower price, they can’t meet an unlawful lower 
price. 

Now then, suppose, however, that the other major companies’ price 
to this jobber is a lawful lower price, in other words, that it is not a 
discriminatory lower price but it is a general lower price. In that case, 
automatically the second major company had better meet it in the same 
area, because that is how they do business. 
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Two major companies can’t sell gasoline at two price levels in the 
same area. So if the price being met by the other major company is a 
lawful lower price, the first major company will wish to meet it 
throughout the area of competition with the second major company. 

Mr. Boutron-SMiTH. Under S. 11 he would probably have to. 

Mr. Snow. Under S. 11 they would not have to, I don’t believe, 
excepting again by those two tests, within the same competitive area. 

Mr. Botron-Smitu. Jobbers you say ordinarily do not overlap? 

Mr. Snow. No. 

Mr. Bo.tron-Smiru. If they represent the same company, so they 
would not be in competition with one another. 

Mr. Snow. That would not be normally, that is right. 

Mr. Botron-Smiru. So therefore the discount would not have to be 
extended ? 

Mr. Snow. That’s right, would not have to be extended. 

Mr. Beiron-Smiri. Just one other question. Are you familiar with 
Dr. John Blair’s statement on rigidity of price? 

Mr. Snow. Yes, I am. 

Mr. Boiron-Smitu. What do you think of it, very briefly ? 

Mr. Snow. That statement fits the experiences, the observations 
which we have made of economic changes in the petroleum industry 
exactly. In fact, what it describes has a great deal to do not only with 
the economic timidity today of the independent refiner to seek to lower 
his prices. It even has inducted a political timidity where the inde- 
pendent refiner is afraid to do anything. 

The description in Dr. Blair’s statement fits what has happened in 
the petroleum industry, that anybody who trys to reach a lower level 
of prices immediately gets smacked down, and he only has to have that 
happen to him 2 or 3 times before he learns he is not going to do it 
again. 

And of course the first point in Dr. Blair’s statement that there is 
no real locking of horns between the oligopolists, the tremendous 
companies don’t lock horns with each other—they look for the little 
people to lock horns with, which is of course also borne out in our 
experience in the petroleum industry. So it is an analysis which fits 
the facts which we have experienced in both those essential parts. 

Mr. Borron-Smiru. Thank you, Mr. Chairman. 

Senator Kerauver. We have one more witness, and I want to ask 
you just one brief question. 

In reading the minutes which are exhibit 70 of November 11, 1956, I 
find that one of your directors, Mr. Rosenwasser, made same objec- 
tion to the efforts of the National Congress of Petroleum Retailers, 
Inc. When it came to a vote, the vote was 7 to 1 against his position. 

Mr. Neruincer. Yes, sir; that is correct. 

Senator Keravuver. Is this the same man who attended the meeting 
of the Jordan group, that is, the group of big oil companies on Octo- 
ber 12? 

Mr. Neruineer. Yes, sir, it is the man, and I might say that Mr. 
Rosenwasser did not advise the National Congress of Petroleum Re- 
tailers or, to the best of my knowledge, any of its officers or directors, 
that such a meeting had been called nor did he tell them that he was in 
attendance at the meeting, nor did he tell them what happened at the 
meeting. 
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Mr. Rosenwasser’s position with the National Congress of Petroleum 
Retailers at this time is that he is a second vice president, not an execu- 
tive vice president as previously stated in the hearings by major oil 
companies. 

Senator Krravuver. So he was not representing you at the meeting ? 

Mr. Neruincer. He certainly was not. 

Senator Kerauver. He didn’t inform you that he was going to be 
invited ? 

Mr. Neruincer. He gave us no report at all on the fact that he had 
been invited, nor what transpired at the meeting. 

Senator Kerauver. What sort of operation does he have? 

Mr. Neruincer. He operates, to the best of my knowledge, service 
stations supplied by Socony Mobiloil Co. 

Senator Kerauver. How many, a number of them? 

Mr. Nerurncer. I believe several. 

Senator Kerauver. I understand that Mr. John S. Costello, together 
with Mr. Horace Walker, the executive director of the Metropolitan 
Retail Gasoline Dealers Association here in Washington, would like 
to have a word. Mr. Costello, I believe, is the past president of the 
Washington, D. C., association. 


STATEMENT OF JOHN S. COSTELLO, MEMBER OF THE BOARD OF 
DIRECTORS OF THE NATIONAL CONGRESS OF PETROLEUM 
RETAILERS 


Mr. Cosretito. Mr. Chairman, I will be very brief. I am not only 
past president of the Metropolitan Retail Gasoline Dealers Associa- 
tion, | am now on the board of directors, as well as on the board of di- 
rectors of the National Congress of Petroleum Retailers. I am also 
a working gasoline dealer. I operate two service stations with a 
partner in the metropolitan area of Washington, D, C. 

My desire to appear here was brought on by the fact that I have 
heard so much testimony before this committee and read testimony be- 
fore this committee as well as read in company publications, as well as 
read in the trade press, a speech by Mr. H. A. Innes Brown made 
before my association on February 6, 1957. 

First of all, let me explain this. The board of directors of my as- 
sociation felt that when we considered S. 11, that we should hear both 
sides. We realized that Mr. Brown was against the bill. 

However, we felt that we owed it to our membership that if Mr. 
Brown wanted to come down before our midwinter meeting and give 
his talk, we should invite him. 

Senator Kerauver. You are talking about the midwinter meeting 
of the Washington, D. C., dealers ? 

Mr. Coste.io. That is true, sir; yes, on February 6. We invited 
him down so at least we would give our members an opportunity to 
hear both sides, not just give them what our side of the picture was. 

Mr. Brown did come down, and he spoke very vociferously against 
S. 11. That was his privilege. We did not curtail him in what he 
could talk about when he came down here. 

He took it upon himself to castigate the NCPR and its officers, 
which I felt was his prerogative, but when he used our asociation as a 
pawn, as he did later on, we objected to it very vociferously. As 
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you people know, he printed his speech in his magazine which he owns. 

Senator Kerauver. What is the name of that magazine? 

Mr. Cosrrito. The Gasoline Retailer, sir. He also supplied it to 
the oil companies for use as they saw fit. 

As far as my association is concerned, we would like to get the rec- 
ord straight, and I would like at this time to read a resolution that 
was taken on March 12, 1957, by approximately 125 members of our 
association in a general membership meeting here in Washington. I 
would like to quote this and have it go in the record, if I may. 

Senator Keravuver. All right, sir. 

Mr. Cosrei1o (reading) : 

Whereas the Metropolitan Retail Gasoline Dealers’ Association, Washington, 
D. C., has labored unceasingly for the enactment of the equality of opportunity 
bills, H. R. 11 and S. 11, for the past several years; and 

Whereas the association conducted a vigorous campaign of assistance last 
year in securing passage of H. R. 11 (as H. R. 1840) in the House of Repre- 
sentatives ; and 

Whereas the Antimonopoly Subcommittee of the United States Senate are 
presently holding hearings on 8.11: Now, therefore, be it 

Resolved, That the Metropolitan Retail Gasoline Dealers’ Association does 
hereby unanimously reaffirm its position of endorsing its principles embodied in 
the equality of opportunity bills and does hereby pledge to continue its efforts 
with renewed vigor in securing the enactment of this sorely needed legislation. 

Mr. Chairman, that resolution was passed unanimously without a 
dissenting vote on the evening of March 12, 1957. 

This is one other thing that I would like to get straightened out as 
far as T am personally concerned. Doc Jordan, who is president of 
Shell, who appeared before this committee—— 

Senator Keravuver. That is Mr. Jordan of Shell who sent out the 
letter, with no letterhead, calling a meeting at Chicago? 

Mr. Cosretio. That is true, yes, October 12. Before this commit- 
tee he made the statement that the Gasoline Retailer is a dealer-owned 
publication. Nothing could be further from the truth. 

Senator Keravuver. You are talking about this Gasoline Retailer, 
the magazine that Mr. Innes Brown owns? 

Mr. Costetxio. Yes, sir. He made the statement that the publica- 
tion belongs to the gasoline dealers of this country. I would like to 
say right here and now it belongs to the gasoline retailers of this 
country just about as much as the Russian newspaper Pravda belongs 
to the peasants of Russia. That is my personal opinion. Iam entitled 
to it. 

It is privately owned, and the only connection that I can see between 
the gasoline retailer and the dealers of this country is the connotation 
in the words of the name of the paper, the Gasoline Retailer. It has 
no significance whatsoever, and I object to it very much. 

That concludes my statement, sir. 

Mr. Snow. Mr. Chairman, I have here a list of other witnesses who 
desire to support the position of their association, the Metropolitan 
Gasoline Dealers. Association of Washington, who were here. May 
I submit these names? 

Senator Krravuver. Yes, submit them for the record. 

(The list referred to is as follows:) 

“The Metropolitan Retail Gasoline Dealers Association has reaffirmed its 
unqualified endorsement of the equality of opportunity bills, H. R. 11 and §S. 11, 
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now before the Antimonopoly Subcommittee of the United States Senate,’ Horace 
Walker, association executive director, announced today. 
The following resolution was unanimously adopted at a recent membership 
meeting (March 12, 1957): 
“RESOLUTION 


“Whereas the Metropolitan Retail Gasoline Dealers Association, Washington, 
D. C., has labored unceasingly for the enactment of the equality of opportunity 
hills, H. R. 11 and §8. 11, for the past several years; and 

“Whereas the association conducted a vigorous campaign of assistance last 
year in securing passage of H. R. 11 (as H. R. 1840) in the House of Representa- 
tives ; and 

“Whereas the Antimonopoly Subcommittee of the United States Senate are 
presently holding hearings on S. 11: Now, therefore, be it 

“Resolved, That the Metropolitan Retail Gasoline Dealers Association does 
hereby unanimously reaffirm its position of endorsing its principles embodied in 
the equality of oportunity bills and does hereby pledge to continue its efforts 
with renewed vigor in securing the enactment of this sorely needed legislation.” 

The action taken at the association’s general membership meeting last week 
was the result of reports on all area legislative matters which were presented to 
the membership for consideration including legislation before the Maryland 
General Assembly, the Virginia roads program and other area legislative matters. 

According to Mr. Walker, the resolution was proposed and unanimously adopted 
following disclosures that some opponents of S. 11 had deliberately misrepre- 
sented the position of the association on the measure as the result of recent 
developments. 

The association invited H. A. Inness Brown, publisher of the Gasoline Retailer, 
to be the guest speaker at the association’s midwinter dinner in February. Mr. 
Brown was not restricted as to the subject of his address, nor did the association 
have prior knowledge of the subject of his speech. 

Mr. Brown did, however, use the occasion to make a pointed attack on the bill 
using the same methods and material later resorted to by some major oil com- 
panies. Mr. Brown went on to question the integrity, motives, and sincerity. 
of the bill’s sponsors, both in and out of Congress and to even attack the validity 
of the bill. This was Mr. Brown's privilege. In fact, the entire speech subse- 
quently appeared on the front page of his newspaper. The Gasoline Retailer 
is a privately owned periodical having no connection whatsoever with any 
gasoline retailers or associations, 

Subsequently, however, by innuendo and by implication, it has been made to 
appear that the Metropolitan Retail Gasoline Dealers Association approved and 
endorsed Mr. Brown’s point of view and that the association had withdrawn 
its previously announced support of the high principles embodied in H. R. 11 
and §. 11. 

“Nothing can be further from the truth,” said Mr. Walker. “Implications 
now being circulated by some oil companies are malicious, unfair, and are clearly 
intended. to confuse the issue by making it appear that there is a substantial 
difference among retailers as to the merits of these equality of opportunity bills.” 

Mr. Walker further stated that the association strongly resents attempts by 
powerful big-business interests to make it appear that the association had 
deflected from its previous position of endorsing legislation designed to bring 
about greater equality of opportunity, security, and stability to the lot of the 
stuall-business man. 

Atlantic Hsso Service, 4129 Wheeler Road SE., Esso; Gateway Service 
Center, 4670 Livingston, Texaco: Noonan’s Sunoco Service, 1750 
Nichols Avenue, Sunoco; Watkins Esso, 140 North Kings High- 
way, Esso; Lad Millis, Wisconsin Avenue and Que Street, Esso; 
James Goucher, 3900 Nichols Avenue SW., Esso; John Davis, 2929 
M Street NW., Esso; Charles L. Binstead, 4812 MacArthur Boule- 
vard, Esso; C, E. Duvall, 2100 Pennsylvania Avenue, Esso; J. 8. 
Costello, 2424 Virginia Avenue, Esso; King & Manning, 9475 
Georgia Avenue, Silver Spring, Amoco; W. W. Wolf, 5200 New 
Hampshire Avenue NW.; Richard BE. Altman, 3745. Universiiy 
Boulevard, Kensington, Md., Esso; Robert M. Mooney, Armory 
& Howard, Kensington, Md.; Horace Walker, 5100 New Hamp- 
shire Avenue NW., Esso, MRGDA; Harry H. Millard, attorney, 
Metropolitan Retail Gasoline Dealers Association, Inc. 
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ASSOCIATED PETROLEUM RETAILERS OF GREATER St. Louis, Mo., 
St. Louis, Mo., March 8, 1957. 
Mr. JOHN NERLINGER, Jr., 
Secretary, National Congress of Petroleum Retailers, 
Detroit, Mich. 


Dear Joun: Attached is photostated letter from Standard Oil Co. (Indiana), 
dated January 31, 1957, signed by Mr. R. W. May, manager, St. Louis branch, 
sales department, addressed to “Mr. Standard Dealer,” urgently requesting the 
dealers’ attendance at a company-sponsored meeting February 6, 1957. 

I obtained this letter from a Standard dealer and have made inquiry of other 
Standard dealers, all of whom received similar letters. Those who attended 
the meeting state that the vital matter pertaining to the dealers’ business which 
was discussed was the company’s arguments against the equality-of-opportunity 
bill and that dealers should send wires and letters to their Congressmen and 
Senators opposing this bill. 

Company salesmen have followed up this letter with demands that dealers 
attend the meeting and they followed up the meeting with reminders to send 
the wires and letters, my inquiry of Standard dealers has disclosed. 

I thought this matter would be of interest to explain wires sent by Standard 
dealers as a result of this pressure as I understand a considerable number whose 
leases may be coming up for renewal may have gone along with the company’s 
demands. 

Sincerely yours, 
Cras. J. SWARTHOUT, 
Executive Secretary. 


STANDARD O11 Co. (INDIANA), 
St. Louis, Mo., January 31, 1957. 
Mr. STANDARD DEALER. 

Dear Sm: This letter is an invitation to you to attend a meeting and discussion 
of a vital matter pertaining to your business and its operation. This matter is 
so important that nothing should keep you away, as this problem could very 
well determine the future of your existence as a service station dealer. 

This problem affects you personally. Please be at this meeting, and come as 
you are. 

Time: 7:30 p.m. 

Date: Wednesday, February 6, 1957. 

Place: Melbourne Hotel (Colonial Room), Grand and Lindell Streets. 

Yours truly, 


R. W. May. 
Please attend this meeting. Please be on time. 





YASOLINE RETAILERS OF GREATER INDIANAPOLIS, INC., 
Indianapolis, Ind., March 11, 1957. 
Mr. JoHN W. NERLINGER, Jr. 
Willard Hotel, Washington, D. C. 


Dear Mr. NELINGER: It has just come to the attention of our association that 
the activity of the major oil companies on H. R. 11 and S. 11, the equality of 
opportunity bill, is most unfair, dishonest, and injurious to the prosperty of the 
service station lessee dealer, and we want you to know the full extent the major 
oil companies are going to here in Indianapolis, relative to pressures being used 
on major oil company service station lessees. 

The Standard Oil Co. has delivered their propaganda to their dealers in this 
manner. They are holding meetings in various sections of Indianapolis, inviting 
only their select group of dealers in numbers of between 8 and 10 to a group, 
with a pressured message against H. R. 11 and S. 11, and instructing their lessee 
dealers at that time to address letters to their United States Congressmen and 
Senators with the request to defeat this bill. 

The Texas Oil Co., on the other hand, is using an entirely different approach. 
They are having their company representatives call on their lessee dealers, to 
deliver a message protesting the passage of H. R. 11 and 8. 11, with the instruc- 
tions as to what to write on their service station letters. The company repre- 
sentative then picks up the letter in person, or instructs the dealer to return the 
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letter he has written to him personally, and he in turn then mails the letter to 
the United States Congressmen and Senators. 

These lessee dealers of the Texas Oil Co. have further been told by the Texas 
Oil Co. representatives that in the event the bill is passed, then the company 
will be unable to maintain their services any longer, nor would they be in a 
position to keep their service stations in repair, stipulating painting, ete. 

This high-pressure propaganda campaign is merely to confuse and divide the 
Nation’s service station operators on H. R. 11 and §. 11. They are demanding 
that these men help to defeat this bill; however, they are not giving the men the 
complete details of the text of the bill; therefore, the service station lessees are 
requesting their Congressmen and Senators to vote against a bill which they 
know nothing about. 

In our evaluation, this practice is one of the most unfair and vicious tactics 
that any one individual oil company can impose on their lessee dealers, and we 
feel that this type of campaign must be stopped immediately in order that the 
welfare of the service station lessee will not be in jeopardy. 

This “divide and defeat” propaganda program can do real damage to the 
equality of opportunity bill in that it may seriously confuse Congressmen and 
Senators who may not be familiar with the methods which oil companies employ 
to hold their control over retailers. 

We will appreciate any help you may be in a position to give us on this matter, 
and with best personal regards, I am, 

Sincerely yours, 
W. R. Singer, Hvecutive Secretary. 


ALLIED GASOLINE RETAILERS ASSOCIATION OF F'LORIDA, 
Jacksonville 2, Fla., March 6, 1957. 
Mr. JOHN NERLINGER, 
Executive Secretary, National Congress of Petroleum Retailers, 
Detroit, Mich. 

DEAR JOHNS We believe that the propaganda tactics of the oil companies to 
confuse gasoline retailers in regard to H. R. 11 and §S. 11 should be brought 
to the attention of Congress. Through literature and personal contacts upon 
retailers the oil companies have made statements about this legislation which 
are entirely untrue. Gasoline retailers have been urged to protest this legisla- 
ion and because of the short term leases and financial obligations to the oil 
companies many dealers have contacted their Congressmen protecting this legis- 
lation even though this was not their own opinion. 

One of the chapters of our association was informed that our association was 
opposed to H. R. 11 and S. 11 and at a meeting with the Congressman from their 
district they informed him that they opposed this legislation since our association 
was also opposed. This was entirely untrue since we have given our whole- 
hearted support to H. R. 11 and S. 11 both last year and in this current session. 

We strongly urge that these tactics be brought to the attention of Congress 
so they will not be misled by the apparent difference of opinion among gasoline 
retailers about H. R. 11 and 8. 11. 

Yours truly, 
WILLIAM D. TUCKER, 
Business Manager. 


OKLAHOMA GASOLINE RETAILERS ASSOCIATION, 
Tulsa, Okla., February 23, 1957. 
Mr. JoHN W. NERLINGER JR., 
Evrecutive Secretary, National Congress of Petroleum Retailers, 
Detroit, Mich. 

DEAR Mr. NERLINGERS Due to the insidious propaganda-pressure campaign 
being waged by the major oil companies against H. R. 11 and 8S. 11, the equality 
of opportunity bill, we find that, as an association of, by, and for, retail gasoline 
dealers in the State of Oklahoma, in conscience of our obligations, moral and 
otherwise, we must voice a vigorous protest. 

Oklahoma retail dealers are receiving propoganda sheets, which from their 
context prove conclusively that they are major oil company instigated. The 
parties responsible, however, for these propaganda sheets are too cowardly 
to place their letterhead over or their signature under the baseless and distorted 
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interpretation which they present of H. R. 11 and 8S. 11. One of these sheets is 
being mailed to you, under separate cover, by Mr. Roy BE. Allison, president of our 
association. 

We have at present, in too many areas, in Oklahoma the results of the vicious 
evils of price discrimination. I just recently investigated a situation in a small 
community in the southeast section of our State. The larger town of the affected 
area Poteau, Okla., is located on the one main highway. The price of gasoline 
in the small towns north and south of Poteau was according to prominently 
posted signs 25 cents per gallon for the regular grade, with many stations ad- 
vertising a 0.02-cent discount to trucks, which discount, I was advised, was usual- 
ly extended to any motorist who would fill up his tank. This posted price of 25 
cents was actually less than the wholesale price to the retail dealers in Poteau. 

As a result after several weeks of operations and being unable to secure any 
consideration or lowering of price to them, the dealers in Poteau had closed all 
the stations in the town. Inasmuch as the Oklahoma gasoline tax is 0.065 cents 
per gallon, which with Federal tax amounts to a total of 0.095 cents per gallon a 
little simple arithmetic will show that this price situation has to be company 
inspired since neither the dealer nor the jobber have margins of profit which 
would permit such a wide difference of price. You will tind enclosed a page from 
the Poteau newspaper and I call to your attention the editorial written by the 
local editor concerning the Poteau gasoline situation. 

We have in our files a great deal of factual evidence concerning the evil 
practices of price discrimination from various other sections of Oklahoma. 

Two recent examples are original invoices from two different companies. 
Invoices from one of the companies to two of their dealers in the same town 
and on the saine day show the price of regular gasoline to one dealer as 26.9 
cents per gallon and 28.9 per gallon for Ethyl whereas the other dealer is billed 
at 27.1 for regular and 29.6 for Ethyl. 

In the other instance in the same town the company has billed gasoline 
to two of their dealers on the same date, the price of the gasoline being the same 
in each instance; however, one dealer is charged rent on the basis of 1% cents 
per gallon, while the other dealer is not charged rent at all, though both dealers 
occupy stations on a lessee basis. 

We have many instances of companies granting TDA (temporary dealers al- 
lowance) or SDA (special dealers allowance) to their dealers in one part of 
town or area and not granting the same allowance to other of their dealers. 
Many instances of dealers being advised that their allowance would be canceled 
or withdrawn if they refused or did not comply with the companies’ recommended 
retail price. 

These are deplorable examples of the many vicious practices constantly being 
brought to our attention by retail gasoline dealers in all sections of Oklahoma. 

Price discrimination as practiced in the Poteau area, above referred to, can 
wipe out a dealer’s savings and his investment in his business in a very short 
time. I was advised by the Poteau dealers that one of the reasons they had 
closed their stations was that they figured it would take about twice as long 
to break them financially, by thus reducing their overhead to an absolute 
minimum. 

We strongly feel that price discrimination as practiced today throughout our 
entire country is not only a vicious and unethical business practice fostered upon 
and against our retail gasoline dealers, but that it is a dangerous practice, 
damaging not only the many, many dealers forced out of business each year, 
but extending its adverse economic results upon the community, State, and 
national economy. 

We would be indeed remiss, in view of the ever-increasing pressure and propa 
ganda being used against H. R. 11 and S. 11, if we did not protest vehemently 
the malevolent conditions imposed upon the retail gasoline dealers, and fight 
valiantly with every means at our disposal for any and all legitimate means of 
stopping such machinations, ‘which, if unchecked, can and will be the econoimie 
death of untold numbers of gasoline dealers. 

The Oklahoma Gasoline Retailers Association, Inc., as an affiliate of the 
National Congress of Petroleum Retailers, and in behalf of the retail gasoline 
dealers of Oklahoma, most earnestly request that you present to all Congress- 
inen and Senators our urgent request for their utmost help toward suecessful 
passage of H. R..11 and §. 11. 

Sincerely yours, 
F. 8S. Fremine, Pereeutive Secretary. 
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WASHINGTON GASOLINE DEALERS’ ASSOCIATION, INC., 
Seattle, Wash., March 6, 1957. 
Mr. JOHN NERLINGER, 
Executive Secretary, National Congress of Petroleum Retailers, 
Detroit, Mich. 

DEAR Mr. NERLINGER: As the executive secretary of the National Congress of 
Petroleum Retailers, of which we are affiliated, 1 am sure the following infor- 
mation will interest you in regard to the enormous amount of letters and wires 
from service station operators to their Congressmen opposing H. R. 11, the 
equality-of-opportunity bill. 

Many operators have called, stating they have received letters from their 
supplying company asking them to write to their Congressmen opposing this 
bill. This should cause no alarm, as I am sure you will agree was normally 
expected. We do have an alarming situation in the fact that we have received 
information that some of the major oil companies have requested a copy of 
the operator's letter. Most operators, as you know, have short-term leases and 
feel that they must write these letters to keep harmony with their lessors, 
which is the supplying oil company. If the supplier does not receive a copy of 
the operator’s letter they will know that he has not written to his Congressman 
and want to know why, and if he does write, he must comply with their requests 
because of fear of retaliation. With pressure tactics such as this, is it any 
wonder that scores of operators have written letters opposing this bill? 

We are deeply alarmed and concerned at such un-American practices and 
we sincerely hope that such operations will be exposed to the proper people in 
Washington, D. C., so they will fully understand that the operator is expressing 
his views under duress. This bill was explained to hundreds of operators during 
the last session of Congress and all were highly in favor of it, so now we can’t 
help but ask, “Why this change in thinking?” There can be but one answer and 
that is pressure tactics employed by those who desire that the bill be defeated. 

I sincerely hope your efforts will not have been in vain as we definitely 
need the equality-of-opportunity bill to curb price discrimination. 

Sincerely yours, 
Merce N. Diner, Managing Director. 


NoOk?’YH CAROLINA SERVICE STATION ASSOCIATION, 
Durham, N. C., February 28, 1957. 
Mr. Jonn W. NERLINGER, Jr., 
National Congress of Petroleum Retailers, Detroit, Mich. 


DEAR Mr. NERLINGER: In my 10 years of being associated with gasoline re- 
tailers and 30 years participating in the political affairs of my county and State 
I have never seen such a campaign of false information and naive insinuations. 
I don’t thing anything is being left undone to create a feeling of despair among 
the dealers and jobbers. Yet no one can pinpoint just how H. R. 11 will do the 
things that they say it will. One of the clearest reasons why we should bave 
this bill is that prior to the Supreme Court decision in 1951 we had never had a 
price war in North Carolina and since that time there has been one almost 
continuously, 

Recently one of our members told me that a representative of Phillips Petro- 
leum Co, called on him to find out where the chamber of commerce office was 
and after being told where it was located he made the statement that the United 
States had been divided into units at the Chicago meeting and that each unit was 
assigned to a particular Oil company. This area was assigned to his company. 
Their purpose was to get the chamber officials to write their representatives in 
Washington in opposition to 8. 11. 

Another method they have been using is the dealer panel meetings that have 
been held in different sections of the State. The purpose of these meetings is 
to try to find out the dealers complaints but they always wind up with a discourse 
on S. 11. This was evident in Greensboro last week when Gulf had two of their 
officials from the Atlanta office conduct such a meeting. At the conclusion of 
this meeting the dealers present were urged to use their influence to get other 
dealers to write representatives to oppose this bill. 

I am enclosing some printed material that is being circulated by two of the 
oi] companies. 

Respectfully, 
C. F. Dortry. 
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Mr. Snow. And they desire to express themselves in support of this 
bill. 

Senator Kerauver. Are there any questions of Mr. Costello? 

Thank you very much, Mr. Costello. 

(The following letter was submitted for the record :) 
METROPOLITAN, RETAIL GASOLINE DEALERS’ ASSOCIATION, INC., 
Washington 11, D. C., April 18, 1957. 
Senator Estes Kreravver, 
Chairman, Senate Antimonopoly Subcommittee, 
Senate Office Building, Washington, D.C. 

Dear SENATOR KEFAUVER: I should like to offer a correction and request that 
this correction be inserted into the record relative to a statement which I made 
before your committee on the last day of the hearings (Friday, April 5, 1957), 
on 8. 11, the equality of opportunity bill. 

In my testimony, I stated that Mr. J. G. Jordan, marketing vice president of 
the Shell Oil Co., had stated in testimony before the committee that the Gasoline 
Retailer was the dealers’ own publication. The correction should read that Mr. 
Dwight F. Benton, who is vice president of the Standard Oil Company of Indiana, 
made the statement and not Mr. J. G. Jordan. 

You will recall that the statement was made in my extemporaneous remarks 
before your committee. The mistake was discovered when I had an opportunity 
to review the written record, 

On behalf of our association, I wish to express our sincere appreciation to 
you and your committee for your zealous conduct of the hearings on this impor- 
tant measure. Your patience, forebearance, and tolerance is to be commended. 

Yours very truly, 
JOHN S. COsTtELLo. 


STATEMENT OF HORACE WALKER, WASHINGTON, D. C. 


Mr. Waker. Mr. Chairman, my name is Horace Walker. I am 
not going to make any statement, and I wish this to be off the record, 
please, if that is oeiaatble, or leave it on the record. 

I have heard this committee for 3 years work as hard as it has to 
listen laboriously, listen to the volumes and volumes of records and 
representations and misrepresentations and opinions that have been 
presented to it. 

I want you to know, sir, that I personally in our group of small- 
business men appreciate it sincerely, the steadfastness, the simplicity, 
and the tolerance that you have shown to this group of people, your 
working colleagues and associates, in the conduct of these cae 

Senator Kerauver. That is very nice of you, Mr. Walker. That is 
a good note to end the hearing on, and we appreciate it. 

We have tried to give everybody who wanted to be heard a chance 
to speak fully. We Dizon has received some letters from people who 
have some views to present. I have asked him to notify them to.send 
their statement in by Friday, April 12, and they will be included in 
the record. 

With that, we close this hearing. 

(Whereupon, at 5: 35 p. m., April 5, 1957, the committee adjourned. ) 











APPENDIX 


1. Communications From Unrrep States SENATORS 


UnITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
April 4, 1957. 
Hon. Estes KEFAvUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Committee on the Judiciary. 


Deak SENATOR KEFAUVER: Thank you for your letter of today’s date offering 
me an opportunity to testify tomorrow, the final date for the hearings before 
the Senate Antitrust and Monopuly Subcommittee, of the Senate Committee 
on the Judiciary, on 8S. 11. 

As a cosponsor of this legislation, I naturally am most anxious to obtain 
early favorable consideration of this bill which will strengthen the Robinson- 
Patman Act. I cannot personally speak for the bill tomorrow because I am 
scheduled to preside over a hearing of the Special Senate Committee To Study 
the Foreign-Aid Program. However, I would highly appreciate your having 
printed as a part of the hearings the text of a letter sent to me by a con- 
stituent, Norman P. Sanborn, of the food brokerage firm bearing his name, 
which is located in Providence, R. I. Mr. Sanborn’s letter, it seems to me, 
contains excellent reasons why this bill deserves favorable action by the 
Senate. 

I join with my constituent in his hope that my colleagues “will side with 
the overwhelming majority of sellers and buyers—and the general public— 
and outlaw price discriminations granted in good faith which have the effect 
of destroying competition or tending to create a monopoly.” 

Yours sincerely, 
THEODORE FRANCIS GREEN. 


UNITED STATES SENATE, 
COMMITTEE ON PUBLIC WORKS, 
April 6, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
United States Senate, Washington, D. C. 
Dear Estes: Thanks for your letter of April 4. I remain very much in 
favor of S. 11. 
Sincerely, 
DENNIS CHAVEZ, United States Senator. 


UNITED STATES SENATE, 
COMMITTEE ON LABOR AND PUBLIC WELFARE, 
April 12, 1957. 
Hon. Estes KEFAUVER, 
United States Senate, Washington, D. C. 
Dear Estes: Thank you for your letter of April 4. 
In accordance with your suggestion, I am enclosing a copy of my statement 
which I hope will be printed as part of your hearings on this legislation. 
Sincerely, 
Pat MoNAmara, United States Senator. 
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STATEMENT OF SENATOR PAT MCNAMARA, OF MICHIGAN, BEFORE THE SUBCOMMITTEE 
ON ANTITRUST AND MONOPOLY, SENATE COMMITTEE ON THE JUDICIARY 


Mr. Chairman, as you know I joined you as one of the cosponsors of your 
bill, S. 11, also known as the equality of opportunity bill, to amend the Robinson- 
Patman Act which, in turn, amended the Clayton Act. 

I believe this is a good bill and I hope it will become law. It will, as stated 
in the bill itself, prohibit price discrimination and it will aid in the intelligent, 
fair, and effective administration and enforcement of the Robinson-Patman Act. 

We all know that the independent businessman has had rough sledding. I 
use the term “independent” rather than “small” advisedly, because, in my opinion, 
there is nothing small about the thousands of our citizens who have the strength, 
the courage, and the initiative to start on their own in these trying times. 

Many independent businessmen have failed for one reason of another. In 
fact the number of failures in these so-called good times is startling, indeed 
Accordiig to the Small Business Administration, there were 327 failures in 1 
week alone, for the week ending March 27, 1957, and our Small Business Com- 
mittee informs us that if the present rate of business failures continues, there 
will be approximately 72,000 bankruptcy petitions filed in Federal district courts 
throughout the United States, for the fiscal year ending June 30, 1957, a figure 
which will exceed by over 1,500 the number of bankruptcy petitions filed in the 
fiscal year ending June 30, 1932, one of the peak years of the great depression. 

It is no exaggeration to say that many of these bankruptcies or business fail- 
ures or whatever you wish to call them, occurred because of price discriminations, 
existing, if not in fact sanctioned, by the law as it now stands. 

S. 11, our proposed amendment, will help these independent businessmen 
because it will eliminate a loophole in present law, a loophole which sanctions 
price discriminations if they are made “in good faith.” As you know, this 
loophole springs from a decision of our Supreme Court in the Standard Oil 
Company of Indiana case (340 U. 8S. 231), a case involving an action brought 
by the Federal Trade Commission against the oil company for a violation of the 
Robinson-Patman Act. Incidentally, this case is of particular interest to me 
because it arose in my home city of Detroit, Mich. 

I believe that the practice of price discrimination is bad and I am opposed 
to it, and all the more so when such discrimination is used to stifle competition 

I think this is a good bill and I sincerely hope that this committee will see fit 
to make a favorable report on it to the Committee on the Judiciary. 

Thank you. 





2. STATEMENTS BY ORGANIZATIONS 


TESTIMONY OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, UNITED STATES 
WHOLESALE GROCERS’ ASSOCIATION 


My name is R. H. Rowe, I am vice president and seeretary of the United 
States Wholesale Grocers’ Association, a national trade organization of inde- 
pendent wholesale food and grocery distributors, with headquarters in Wash- 
ington, D. C. Our association has a membership of 880 wholesale grocer firms 
plus their branch warehouses, located in 38 States, Alaska, and Hawaii. 

We appear in support of S. 11 and in opposition to S. 1211. 

The wholesale grocer is quite vulnerable to any form of price discrimination 
He operates on a very narrow margin of net profit. Lower purchase prices from 
suppliers in the hands of his competitor can ultimately spell disaster for him 

Our annual surveys of wholesale grocers profit and loss figures show that their 
average net profit for the 5 years 1951 through 1955 was 1.29 percent of sales 
before taxes. 

Federal Trade Commissioner Sigurd Anderson in a recent address noted that 
the following abuses are prevalent in the food industry: Price discrimination 
customer favoritism, fantastic allowances, unconcionnable under-the-table deals, 
practicable bribery for shelf and freezer space, free goods, illegal cooperative 
advertising and the pressurizing for concessions. He said such practices are in 
violation of the Federal Trade Commission Act or the Clayton Act as amended 
by the Robinson-Patman Act or both. 

The Commission is at present engaged in a special drive to curb these abus 
in the food field. 
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But there is one kind of price discrimination that the Commission cannot 
reach under the decision of the Supreme Court in the Indiana Standard Oil Co. 
case. 

Such discrimination it seems to us is best described by the following excerpt 
from the minority opinion in that case: 

“* * * The petitioner (Standard Oil Company of Indiana) asserts that good 
faith meeting of a competitor’s price is a complete defense. The Commission 
and the court of appeals take the opposite position, with which we concur. * * * 

“* * * Yet adoption of petitioner’s position would permit a seller of nation- 
ally distributed goods to discriminate in favor of large chain retailers, for the 
seller could give to the large retailer a price lower than that charged to small 
retailers, and could then completely justify its discrimination by showing that 
the large retailer had first obtained the same low price from a local low-cost 
producer of competitive goods. This is the very type of competition that Con- 
gress sought to remedy. To permit this would not. seem consonant with the 
other provisions of the Robinson-Patman Act, strengthening regulatory powers 
of the Commission in ‘quantity’ sales, special allowances and changing economic 
conditions.” 

ONE WAY OF MEETING COMPETITION 


Samuel A. McCain, general counsel of the Corn Products Refining Co., told 
the Senate Judiciary Subcommittee on August 25, 1955, that his company 
lowers its price to meet competition but that when it does so, it extends the 
lower price throughout a marketing area and does not restrict the lower price to 
individual outlets. 

Such pricing policy evidently inflicts no hardship on the Corn Products Co. 
because it has apparently become the standard practice of that company. 

But the point here is that this company as well as all other companies in 
similar instances could charge a higher price to its other customers than it 
charges the favored cusiomer even though its other customers may be in direct 
competition with the favored customer—and its price discrimination would have 
the blessings of the law as construed by the Supreme Court, even though the 
effect of the discrimination may be to substantially lessen competition or tend 
to create a monopoly. 

The minority opinion in the Standard Oil case, as noted, says that the kind 
of price discrimination to which we are now referring is the very type of com- 
petition that Congress sought to remedy when it passed the Robinson-Patman 
Act. 

But the Court decision now leaves this type of competition without remedy, 
and by reason thereof the Robinson-Patman Act is depleted of much of its 
strength—the dam has been breached for a flow of price discriminations that 
will bear heavily on the smaller operator while bringing decided competitive 
advantages to the large mass distributing organizations. 

S. 11 offers to restore the strength of the Robinson-Patman Act. It dces this 
by denying the good faith defense where the effect of the price discrimination 
may be substantially to lessen competition or tend to create a monopoly in 
any section of the country. 

It lets the meeting-competition defense stand as a complete justification in 
all other cases, but not where the effect of the discrimination may be so great 
as to substantially lessen competition tor tend to create a monopoly. 

Surely there should be no defense to a proven effect of so harmful an extent. 
Such defense would operate to serve the interest of the few and not of the many. 


NEw York, N. Y., April 5, 1957. 
Hon. Estes KEFAUVER. 
Judiciary Committce of the Senate, Washington, D. C.: 

As small-business men performing a vital service by assuring the most eco- 
nomical distribution possible of food products we see business disaster for 
ourselves if the equality of opportunity bill, S. 11, H. R. 11 fails of passage. 
Failure to pass this bill will return business practices to the age of ruinous and 
totally unbridled competition resulting from discriminatory pricing and terms 
favoring large buyers and large sellers. We realize that the most powerful 
interests in the Nation oppose this bill with billions of dollars at their disposal. 
We also realize that they are attempting to distort the meaning and purpose 
of this bill to confuse Congress and the public. We urge you to favorably report 
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the bill out of committee as a protection to the thousands of small grocers and 
industrial users of sugar so that they may continue in business and earn a 
livelihood. This was the promise made to them before election and we sincerely 
hope you will not fail them in this most critical hour. 


THE-NaTIONAL SuGAR BROKERS ASSOCIATION. 


WASHINGTON, D. C. 
Hon. Estes KEFAUVER, 
Senate Office Building: 

For the record in present hearings before the Subcommittee on Antitrust and 
Monopoly, this is to advise that the international association of machinists AFL— 
CIO supports without reservation S. 11, the equality of opportunity bill and 
respectfully requests its approval by the committee and the Senate. 

INTERNATIONAL ASSOCIATION OF MACHINISTS, 
A. J. Hayes, International President. 


NATIONAL COUNCIL OF FARMER COOPERATIVES, 
Washington 6, D. C., March 12, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Judiciary Committee, Washington 25, D.C. 

Deak Mr. KEFAUVER: I am enclosing a copy of a statement on behalf of the 
National Council of Farmer Cooperatives in support of 8. 11 which I shall ap- 
preciate your including in the record of the hearings on this legislation before 
your subcomittee beginning March 12, 1957. 

I am making a copy of our statement available to each member of the Senate 
Judiciary Committee for their information and convenient reference. 

Sincerely yours, 
Homer L. BRINKLEY, 
Executive Vice President. 


STATEMENT OF NATIONAL COUNCIL OF FARMER COOPERATIVES IN Support oF §. 11 


This statement is presented on behalf of the National Council of Farmer 
Cooperatives, whose headquarters are at 744 Jackson Place NW., Washington, 
D. C., to express the council’s support of the principles of 8S. 11, which would 
strengthen section 2 of the Clayton Antitrust Act, as amended by the Robinson- 
Patman Act. We respectfully urge that your subcommittee, and in turn the 
Senate Judiciary Committee, report this bill promptly and favorably to the 
Senate. 

The council’s policy in support of strengthening the Robinson-Patman Act and 
the council’s opposition to any weakening of the act, is set forth in the following 
policy resolution adopted by the council delegate body in annual meeting on 
January 14, 1954: 

“A number of bills have been introduced in Congress which tend to weaken 
and even destroy the Robinson-Patman Act and have as their purpose the le- 
galizing of discriminatory practices. 

“The Robinson-Patman Act fosters and protects a competitive economy by 
preserving equality of opportunity for every business to the benefit of all seg- 
ments of our Nation, including the consuming public. 

“Special price concessions and allowances and other discriminatory practices 
of all kinds are detrimental to our economy. 

“The National Council of Farmer Cooperatives is unqualifiedly opposed to 
any legislation which will in any manner weaken the present Robinson-Patman 
Act, and strongly urges the adoption of legislation which will prohibit any 
harmful discriminatory practices.” 

This is the third statement that the council has presented to your subcommit- 
tee in recent years in support of this type of legislation to strenghen the Rob- 
inson-Patman Act as one aid to improvement of the economic condition of the 
farmer. The prior statements were submitted on September 20, 1955, and June 
21, 1956. 

The hearings already held before committees of both Houses of Congress have 
been exhaustive and there remain few, if any, new facts that can be brought out 
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on either side of the issue. We shall, therefore, in this statement only reiterate 
the nature of the council’s interest in this legislation and pinpoint a few of 
the reasons why we believe action should no longer be delayed. 

The council numbers among its membership affiliations close to 5,000 farmer- 
owned and farmer-controlled associations serving nearly 3 million farmer 
members in the marketing of their products and the procurement of farm pro- 
duction supplies. 

The farmers served by council members stand in the position of both sellers of 
the products they produce and buyers of the supplies needed for the production 
of these products as well as buyers of consumer items for family living. Data 
and statistics evidencing that the farmer, of all groups, is continuing to occupy 
the lowest rungs on our economic ladder are abundant. To some this has be- 
come a normal and accepted condition; to the farmers themselves it continues 
to be a painful and resented reality. The causes no doubt are many, but if 
the farmer is to regain his rightful place and is to share equitably with other 
groups in our economy, an attack must be made on not just one front, but an 
effort must be made to remove the causes on all fronts that contribute to the 
farmers’ inequitable opportunity to compete in the marketplace for a fair share 
of the national income. Among those causes in the opinion of many of our 
members, especially those selling the farmers’ products under highly competitive 
sales conditions, is the weakness in the administration of the Robinson-Pat- 
man Act in recent years, brought about to a large extent by the decision in the 
Standard Oil case in 1951. §. 11 is designed to strengthen that weakness. 

Let’s look for a moment at some of the indices of the farmer’s standing today 
in our economy. The index of prices received by farmers for all farm products 
in 1956 stood at 236, the same as for 1955, the lowest point for any year since 
1946. On February 15, 1957, the index of prices received by farmers was even 
lower at 234. On the other side of the farmers’ operations—his expense items— 
we find that the index of prices paid by farmers for production items and family 
living for 1956 was 286, the highest for any year on record except 1952 when 
this index was 287. Furthermore, a general increase in prices of both living 
and production goods lifted the index of prices paid by farmers for commodities 
and services, including interest, taxes, and wage rates (the parity index) nearly 
1 percent during the month ending February 15, 1957. This advance established 
a new all-time high of 294 for the parity index on February 15, 1957. The 
parity ratio, that is, the relationship of prices received to prices paid by farm- 
ers, dropped from 84 in 1955 to &3 in 1956, the lowest yearly average since 1940. 
By February 15, 1957, the parity ratio had dropped back to 80, the post-World 
War II low point, first established in November 1955 (foregoing data and sta- 
tistics from Economic Report of the President, January 1957, and Agricultural 
Prices, a publication of Agricultural Marketing Service, USDA, released Febru- 
ary 28, 1957). 

The farmer’s share of the farm food market basket for 1956 was 40 percent, 
the lowest for any year in the past 10 years and the same as the share for the 
1935-39 period. Although wage earners, clerical workers, and all consumers are 
having to pay more dollars today than in the past for the food they purcahse from 
the stores, what the farmer receives out of every dollar we spend has been 
steadily declining from 48 percent in 1951 (the Marketing and Transportation 
Situation, AMS, USDA, January 30, 1957). 

The farmer’s economic plight in the national picture need not be labored fur- 
ther. What your subcommittee can do by way of amendments to the Robinson- 
’atman Act to improve that condition is the vital and immediate question be- 
fore you. What is wrong with our economic structure that the farmer generally 
is receiving relatively lower prices for the products he sells than at any time in 
the past 10 years and is paying prices at an all-time high for the production items 
and living necessities that he has to buy? 

The council’s support of strengthening the Robinson-Patman Act stems from 
a belief that existing loopholes in section 2 (b) of the act need to be plugged 
and that discriminatory price concessions, allowances, and other practices prev- 
alent under the Court’s interpretation of that section are detrimental not only 
to farmers but to our economy as a whole. 

Our support of S. 11 is based on a belief that it will tend to create more rather 
than less competition; it will tend to prevent, rather than create monopoly. 
The farmer suffers when he has to sell in a highly competitive manner and has 
to buy in a market subject to a high degree of price management and manipu- 
lation. To the extent that farmers have been able to muster some competitive 
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strength through their own purchasing organizations, they have had a cor- 
responding opportunity to protect themselves in the market place. But except 
in certain instances this protection is small when it is noted that the volume 
($1,780,700,000) of farm production supplies distributed by cooperatives in the 
country in 1954-55, the latest year for which figures are available is only 14.1 
percent of the estimated cash expenditures ($12,656,800,000) for production 
supplies and equipment bought by farmers in 1954 (Farmer Cooperative Service, 
USDA). Likewise only about 20 percent of the products farmers produce are 
so!d by the farmers through their marketing organizations at one or more stages 
of the distributive process. The remaining 80 percent of farm products are 
purchased by operators and businesses whose primary concern is of necessity 
to make profits for themselves rather than to make the best possible returns to 
the farmers. Hence, the farmer and his marketing representatives today gen- 
erally can exercise only a minor influence over the prices he receives for his 
products in the economic climate and distributive process nationally in which 
he must operate. 

So we come to the concrete question of how will the enactment of S. 11 benefit 
the farmer? 

Primarily, it should tend to preserve competition among the potential buyers 
of the farmers’ products. To the extent that favored large buyers can get 
special cuts, concessions, and discounts not granted to other buyers of like 
quantities and under comparable circumstances, those other unfavored and dis- 
advantaged buyers will be liquidated and driven out of business to leave the 
favored buyer to exercise a growing control over price. The disastrous effects 
of such practices are clearly written in the record of the unconscionable de- 
mands of large buyers for special price concessions on food products in the 
period of the early thirties preceding the passage of the Robinson-Patman Act. 
The result was partially reflected in the fact that in 1932 the index of prices 
received by farmers (based upon the period 1910-14 as 100) was 65, with a 
true depression parity ratio of 58, reflecting the ratio of the prices received 
by the farmer to the prices paid by him. Although 58 is well below the partiy 
ratio of 80 on February 15, 1957, the continuing annual direction downward is 
cause for national concern and more action directed at th ecauses of the trouble. 

This legisiation is usually referred to as a “small business bill” but no one 
knows better than the farmer the danger and financial hardship of being a 
victim of monopolistic trends and practices, and the corresponding decrease 
in his own bargaining power. This has been the constant fight of agriculture 
for more than half a century. There are nearly 5 million farms in the country 
with a farm population in 1956 of 22,257,000, about 13 percent of the total popu- 
lation of the country. But every year we find higher concentration of economic 
power in labor and in industry, and more price gouging on the products the 
farmer has to buy; and as we find more and more concentration of buying power 
the tendency is inevitably advanced in the direction of controlled price leverage, 
exercised by fewer interests in the inarkets where the farmer has to sell his 
products. 

The individual farmer, and the group of farmers working together through 
their cooperative, do not want to have to buy their farm production supplies, or 
the raw materiais therefor in a market place not fully competitive as to price, 
terms and quality. Likewise the farmer, or the cooperative that markets his 
products, does not want to have to sell his products in a market increasingly 
dominated by fewer and fewer buyers. Nor is it economically healthy for 
agriculture or the country at large that the economic power of our suppliers or 
our buyers shali be so highly concentrated that we merely accentuate the already 
far too weak bargaining position of American farmers. It was in recognition 
of this disparity between agriculture, with its many competing units, and labor 
and industry, with a high degree of power concentration, that Congress and 
State legislatures passed laws to encourage the formation and growth of agri- 
cultural cooperatives to help farmers develop their own economic strength to the 
end that they might get a reasonable price for their products and not be charged 
an exorbitant price for their farm supplies. 

We know that frequently our marketing cooperatives, with a large crop being 
harvested, are tempted to sell to a big buyer at a lower price than they sell to 
that buyer’s smaller competitors, where there is not cost justification for doing so. 
At the same time we know that temporary benefits of any present sales on that 
basis are outweighed by the long-time detriment to the farmers’ interest. For 
in giving the discriminatory discount, we are only helping the big buyer to put 
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others of our customers out of business and ultimately we are setting the stage 
for a monopolistic buyer for our products. 

Furthermore, it is just as much a concern to farmers to have an adequate 
antitrust law to keep industrial suppliers from developing monopolistic practices 
and controls over the prices for farm supplies. As competitive power becomes 
more and more concentrated, prices, terms and conditions of trade inevitably 
will serve the interests of sellers to the detriment of buyers, rather than the 
mutual interests of both as in a fully competitive economy. 

For example, we would not in selling our fruits and vegetables desire to make 
big buyer A a monopoly. Nor would we want a manufacturer in the food field 
in selling coffee and flour, to make big buyer A a monopoly. 

Because not only would we be contending with a buyer who would dictate 
the price he would pay our farmers for their fruits and vegetables, but this is a 
very complicated economy and the farmers, as consumer customers of big buyer A, 
would be paying monopoly dictated prices for their flour and coffee. 

If there is any doubt in your minds as to the effectiveness of an economy of 
managed prices that exists in certain phases of our economy, bear in mind the 
comparative ease and unanimity with which the oil industry, a leading opponent 
to S. 11, has recently accomplished a general increase in the retail price of 
gasoline. 

As one practical legislative step toward arresting the trend toward monopoly 


and in order to preserve competition, we urge your prompt approval and the 
Congress enactment of S. 11. 


UNItrp FrResH FRUIT AND VEGETABLE ASSOCIATION, 
Washington D. C., Marek 8, 1957. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 


GENTLEMEN: This association is interested in 8. 11, a bill to amend the Robin- 
son-Patman Act with reference to equality of opportunity. We request an 
opportunity to present testimony at the hearings on this bill which we under- 
stand will begin Tuesday, March 12, 1957. We desire at the same time to 
submit a statement in favor of the bill. 

Our views on the Robinson-Patman Act and particularly the good faith 
proviso, have been set forth in a statement by our general counsel, Benjamin 
Werne, on behalf of this association before the Committee on the Judiciary of 
the House of Representatives on May 23, 1955. Subsequently, on August 23, 
1855, we wrote the late Senator Kilgore, then chairman of the Senate Committee 
on the Judiciary, requesting that Mr. Werne’s siatement be made a part of the 
hearing record of the Antitrust and Monopoly Subcommittee. Our request 
was granted in his reply of August 26, 1955. 

We wish at this time to reaffirm our former position as outlined in that 
statement and to urge favorable action upon 8S. 11. While Mr. Werne’s state- 
ment was prepared with particular reference to the report of the Attorney 
General’s National Committee To Study the Antitrust Laws, we believe its 
subject matter is entirely pertinent in the hearings you are about to conduct. 
I will appreciate it greatly if Mr. Werne’s statement, of which we are forwardilng 
0 copies on March 11, is made a part of the record of your committee. If pos- 
sible, I would like to be informed in advance of the possible time that our 
personal appearance will be arranged. 

Sincerely, 


ALAN T. RaAIns, 
Executive Vice President. 


STATEMENT OF BENJAMIN WERNE, CouUNSEL, UN!trep FRESH FRUIT AND 
VEGETABLE ASSOCIATION 


SUMMARY 


Every conceivable device has been directed by large buying organizations in 
t concentrated effort to defeat the Robinson-Patman Act and to restore the 
imbalance in our economy which that statute sought to, and in goodly measure 
did, correct. 

I. A review of the legislative history of the act reminds us that it was 
designed to preserve competition and protect the small-business man. 
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II. The legitimate broker performs a valuable economic function, especially 
in the food industry, serving the selling and buying needs of the independent 
businessman. 

III. The brokerabe system is subject to severe abuse, as has been demon- 
strated by experience both before and since the Robinson-Patman Act, to 
the detriment of the entire produce industry. 

IV. Before its enforcement activities were hampered by interpretations of the 
courts, the Federal Trade Commission was able to take some steps toward 
halting discriminatory pricing practices. 

V. Court interpretations of the act, with particular reference to the good 
faith proviso, have distorted the statutory intent and hampered enforcement 
efforts of the FTC. 

VI. The Attorney General’s Committee would complete emasculation of the 
Robinson-Patman Act, permitting large buyers to practice discrimination at the 
expense of sellers. 

VII. Congress should provide that efforts of labor unions to exert outright 
market control should be subject to control under the antitrust laws. No group 
deserves special consideration when it aims to subvert the basic economic 
structure of the country. 

If independent small-business men, the bulwark of our economy, are to be 
encouraged, Congress must not insulate the big purchaser against economically 
feasible and equitable competition. Permitting the pseudo-brokerage and good- 
faith defense, far from bringing the Robinson-Patman Act into harmony with 
the antitrust laws, as the Attorney General’s Committee report advocates, can 
only serve to point the way to further and more ingenious circumvention. 

My name is Benjamin Werne. I am appearing here as counsel for the United 
Fresh Fruit and Vegetable Association, a nonprofit, nonmarketing nationwide 
association of growers, shippers, and wholesale distributors of fresh fruits and 
vegetables. The headquarters of the association are at 777 14th Street NW., 
Washington, D. C. 

My purpose in appearing at these hearings is to show (1) that the Robinson- 
Patman Act is as necessary today as when it was originally enacted for the pres- 
ervation of competition and the regulation of discriminatory pricing practices, 
and (2) that to amend its provisions as suggested by the Attorney General's 
Committee would be extremely damaging to our entire economy. 

The issue to be considered by this committee and to be decided by the Congress 
is whether or not to amend the Robinson-Patman Act to exempt certain categories 
of business practice from the application of the restrictions in the statue. The 
report of the Attorney General’s Committee on Antitrust Laws has recom- 
mended certain changes. It is my contention that some of these changes would 
not be in the best interests of business in general, particularly with reference 
to small employers in the produce industry. 


I. A REVIEW OF THE LEGISLATIVE HISTORY OF THE ACT REMINDS US THAT IT WAS 
DESIGNED TO PRESERVE COMPETITION AND PROTECT THE SMALL-BUSINESS MAN 


In the language of the dissent in the Standard Oil case decided by the United 
States Supreme Court (340 U. 8. 231): 

“The public policy of the United States fosters the free-enterprise system of 
unfettered competition among producers and distributors of goods as the accepted 
method to put those goods into the hands of all consumers at the least expense. 
There are, however, statutory exceptions to such unlimited competition. Non- 
discrimatory pricing tends to weaken competition in that a seller, while other- 
wise maintaining his prices, cannot meet his antagonist’s price to get a single 
order or customer. But Congress obviously concluded that the greater advantage 
would accrue by fosteing equal access to supplies by competing merchants or 
other purchasers in the course of business.” 

The Clayton Act in 1914 was the first enactment to put limits of discriminatory 
selling prices. Section 11 enabled the Federal Trade Commission to use its 
investigatory and regulatory authority to handle price discrimination. Section 
2 provided for the maintenance of competition by protecting the ability of busi- 
ness rivals to obtain commodities on equal terms. 

The Robinson-Patman Act of 1936 moved further toward this objective. It 
eliminates certain difficulties which arose under the original Clayton Act. It 
also excludes reductions which undercut the “lower price” of a competitor. 

The need to allow sellers to meet competition in price from other sellers, while 
protecting the buyers’ competitors against the advantages gained from price dis- 
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crimination was a major reason for the enactment. The Clayton Act had failed 
to solve the problem. ‘To quote the Standard Oil dissent again: 

“The impossibility of drafting fixed words of a statute so as to allow suffi- 
cient flexibility to meet the myriad situations of national commerce, we think 
led Congress in the Robinson-Patman Act to put authority in the Federal Trade 
Commission to determine when a seller’s discriminatory sales price violated 
the prohibitions of the antimonopoly statute (sec. 2 (a), 49 Stat. 1526), and 
when it was justified by a competitor’s legal price. The disadvantage to busi- 
ness of this choice was that the seller could not be positive before the Commission 
acted as to precisely how far he might go in price discrimination to meet and 
beat his competition.” 

The Clayton Act created a broad exception from control for prices made in 
good faith to meet competition. This raised problems of which Congress was 
aware. In reporting on a redrafted version of 8S. 3154, the Senate’s companion 
bill to the House bill that became the Robinson-Patman Act, the Senate Com- 
mittee on the Judiciary, February 3, 1936, pointed out the weakness of section 2 
of the Clayton Act in permitting discrimination to meet competition, and sug- 
gested the elimination of part of this proviso. The report of the House Com- 
mittee on the Judiciary pointed out that the draftmen’s purpose was to 
strengthen the laws against price discrimination, directly or indirectly through 
brokerage or other allowances, services or absorptions of costs. It commented 
that the subsection that became section 2 (b) enabled a seller to “meet the price 
actually previously offered by a local competitor.” The language used in regard 
to competition in the bills and in the act was based on a Federal Trade Com- 
mission recommendation. The Commission had been unable to restore the de- 
sired competition under the Clayton Act, and Congress evidently sought to open 
the way for effective action. 

In the original Clayton Act, section 2 was not divided into subsections. It 
stated the body of the substantive offense, and then listed various circumstances 
under which discriminations in price were permissible. Thus, the statute pro- 
vided that discriminations were not illegal if made on account of differences in 
the grade of the commodity sold, or differences in selling or transportation costs. 
Listed among these absolute justifications of the Clayton Act appeared the pro- 
vision that “nothing herein contained shall prevent discrimination in price * * * 
made in good faith to meet competition.” The Robinson-Patman Act changed 
both the location and the phrasing of the “meeting competition” provision. Un- 
like the original statute, section 2 of the Robinson-Patman Act is divided into 
two subsections. The first, section 2 (a), retained the statement of substantive 
offense and the series of provisos treated by the Commission as affording full 
justifications for price discrimination; section 2 (b) was created to deal with 
procedural problems in Federal Trade Commission proceedings, specifically to 
treat the question of burden of proof. In the process of this division, the 
“meeting competition” provision was separated from the other provisos, set off 
from the substantive provisions of section 2 (a), and relegated to the position 
of a proviso to the procedural subsection, section 2 (b). It can be inferred 
that Congress meant to curtail the defense of meeting competition when it 
banished this proviso from the substantive division to the procedural. In the 
same way, the language changes made by section 2 (b) of the Robinson-Patman 
Act reflect an intent to diminish the effectiveness of the sweeping defense 
offered by the Clayton Act’s “meeting of competition” proviso. 

In the Federal Trade Commission v. Staley Mfg. Co. case, the Supreme Court 
said (324 U. S. 746, at pp. 752-753) : 

“Prior to the Robinson-Patman amendments, § 2 of the Clayton Act provided 
that nothing contained in it ‘shall prevent’ discriminations in. price ‘made in 
good faith to meet competition.’ The change in language of this exception was 
for the purpose of making the defense a matter of evidence in each case, raising 
a question of fact as to whether the competition justified the discrimination.” 
(See the conference report, H. Rept. 2951, 74th Cong., 2d sess., pp. 6-7; see also 
the statement of Representative Utterbach (sic), the chairman of the House 
conference committee, 80 Congressional Record 9418. ) 

Under the old proviso of the Clayton Act, in other words, mere proof of com- 
petition was a substantive defense without regard either to its legality or its 
characteristics—whether local, nationwide, reflected in a bona fide offer to a 
particular customer, or the like. In contrast, the Robinson-Patman proviso 
narrowed the scope of the exemption so that it checks the tendency to monopoly 
inherent in systematic invocation of a competitor’s lower prices as a justifica- 
tion for one’s own. It shifted the focus (1) from the ambiguities of “meeting 
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competition” to the specifics of ‘meeting an equally low price of a competitor,” 
and (2) from a showing of a “general system of competition” to a requirement 
that the “lower price” be one actually offered by a competitor to a customer of 
the seller. 

The act, among other provisions, aims at pseudo-brokerage allowances and 
variations of other market devices under which discriminatory price concessions 
are granted to powerful buying organizations. 

The act prohibits payment of brokerage only to brokers who are in fact 
acting for or under the control of parties to the sale other than those who pay 
the brokerage. 

The act does not prevent a merchant from owning stock in a brokerage 
corporation, but when a merchant owns enough stock to control it, then that 
brokerage concern cannot collect from the producer commissions on goods which 
that merchant purchases thrugh it. It may still operate as a brokerage concern. 
It may still do business between producers and merchants anywhere, and that 
merehbant may continue to own his stock in it and draw dividends from its 
profits, the same as any other stockholder of any other brokerage concern; but 
that profit will be free from the taint of commissions collected from the seller 
for services rendered in reality for the buyer. 

Whether or not a brokerage concern is in particular transaction acting “for 
or in behalf or is subject to the direct or indirect control’ of the buyer, rather 
than of the seller who pays the commission, is a question of fact to be deter- 
mined upon the circumstances in each case. Like all questions of fact, it will 
at times be easy to determine one way or the other, and sometimes it will hang 
on the borderline between them. 


II. THE LEGITIMATE BROKER PERFORMS A VALUABLE ECONOMIC FUNCTION, ESPECIALLY 
IN THE FOOD INDUSTRY, SERVING THE SELLING AND BUYING NEEDS OF THE INDE- 
PENDENT BUSINESSMAN 


The broker occupies a unique position as salesman and merchandising coun- 
selor for thousands of small and independent producers, canners and packers, 
representing them as sales agent, and selling to wholesale grocers and other 
large distributors. 

The broker appeared in the food and grocery industry soon after the end of 
the Civil War. Production and packing of finished food products had gradually 
moved away from centers of distribution, as the country’s population spread 
toward the Middile West and West. As the raw produce sources became distant 
from the distributing and consuming centers, there evolved a complex nation- 
wide organizatian for the distribution of food and grocery products. Resident 
sales representatives for producers and packers were established and recog- 
nized in the industry. 

An essential factor in the distribution of fresh fruit and vegetables, the broker 
serves directly or indirectly about 50,000 producers, packers, refiners, and con- 
verters, almost 5,000 wholesale grocers, and approximately 500,000 independent 
retail grocers in the United States. He functions as sales agent for these pro- 
ducers who cannot afford or prefer not to have a local salaried representative, 
and who employ a broker to look after their interests, The broker receives no 
salary, but is paid a commission or “brokerage” on sales. 

The broker represents the shipper. He supplies market postings, assists in 
handling complaints and making adjustments, and renders many other services 
which would normally have to be performed by the salaried representative. 
Mssentially his function is that of a service agency in the market. He does not 
take title to any merchandise which he sells, nor does he at any time have pos- 
session or control of the merchandise he handles. His job is to effect a meeting 
of the minds of principals. He effects contact between seller and buyer. Above 
all, he depends upon personal contacts with his principals. In sum, the broker’s 
stock in trade is service. 

Like any public ageney, or public utility, or any other economic function which 
serves the public, the broker is and must be in a position at any time every 
day, every hour of the day or night, to render his service to any and every buyer 
or seller. This service is of an omnibus nature. He is under a duty, and it is his 
function to make available his services to buyers and sellers regardless of whether 
they deal with him regularly, seasonably, permanently, or sporadically. 

Among his other services the broker provides information and facts in regard 
to all existing and potential business. This is a function of great significance and 
of particular importance in the fresh fruit and vegetable business, where we are 
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dealing with commodities which vary considerably with seasonal changes and 
climatic conditions in these broad and great United States. For example, certain 
fruits or vegetables are harvested and marketed within 20 or 30 days in any 
season. The broker is, and must be, ready to service this business, market the 
produce among his regularly established accounts, and see to it that the com- 
modities enter into the stream of commerce. It is his responsibility to effect 
proper and reasonable distribution from the grower to the housewife and all other 
consumers. He must work fast; he must be fully acquainted with the facts; he 
must know when and where commodities are available and when and where 
commodities are needed. The broker is the one who knows when spring fruits 
and vegetables can be supplied to the consumer and housewife in the wintertime. 
He is the one who must know when the proper vitamin-content food available in 
a warmer climate can be shipped and made available for distribution and pur- 
chase to families in a climate where it is not possible to grow such foods. To be 
effective in his function, the broker must know all there is to know about agri- 
culture, commerce, transportation, costs, standard of living, and many other 
matters. The know-how which a broker acquires in the course of his experience 
is incalculable. 

Between the small producer and shipper who harvests and markets a crop 
within 20 or to 30 days and the huge producer and shipper who deals in carloads 
of fresh fruit and vegetables every day, stands the broker—the invaluable servant, 
ally, and coordinator in the process of transferring food from the “good earth” 
to the “kitchen table.” 

The general public hears little and knows less about the food broker. His 
commission, or brokerage, is an extremely small percentage, based either on 
the unit of sale or upon the dollar value of the sale. The food broker has a con- 
tractual relationship for sales service with his principal who pays him. He is 
not owned or controlled by any buyer. 


Ul. THE BROKERAGE SYSTEM IS SUBJECT TO SEVERE ABUSE, AS HAS BEEN DEMON- 
STRATED BY EXPERIENCE BOTH BEFORE AND SINCE THE ROBINSON-PATMAN ACT, 
TO THE DETRIMENT OF THE ENTIRE PRODUCE INDUSTRY 


Logically, the seller seeks the highest price obtainable for his goods, under 
conditions of sale most favorable to himself. The buyer seeks to make his pur- 
chase at the lowest possible price, under conditions of sale most favorable to 
himself. Positions of seller and a buyer in the same transaction are funda- 
mentally opposed. It is elemental that an intermediary agent who is allied with 
one party (the buyer) cannot in all honesty safeguard the interests of both at 
the same time in the same transaction. 

Knowledge on the part of both parties that a pseudo-agent is representing 
both does not save the situation. When a creature of the buyer disguised in 
broker’s clothing approaches the seller, the seller knows who he is. Neverthe- 
less, this creature is backed by the coercive power of mass buying. The broker- 
age fee becomes a rebate, called brokerage in all ill-disguised attempt to give it 
legitimacy because it is called by a legitimate name. It was at this type of 
deception and at this form of unfair discrimination, that the act was aimed. 
It could be the loophole through which all price discrimination could pass. 

In the fresh fruit and vegetable industry, there developed arrangements ¢al- 
culated to exploit the producer and shipper by exacting tribute under the guise 
of a selling brokerage and to give the beneficiaries of this revenue a competitive 
price advantage by the amount of the brokerage fee. 

(a) Wholesale handlers in a given market, either individually or collectively, 
set up a brokerage agency through which to do their buying. In order to sel! 
in this market or to these wholesalers, the shipper or producer had to deal 
through the brokerage agency and pay a selling brokerage fee. 

(b) Wholesale handlers, having an interest in retail outlets for which they 
in fact buy, interposed a brokerage agency between the shipper or seller and 
the wholesale agency. The brokerage agency collected from the shipper. or 
seller a selling brokerage fee. 

(c) Large retail interests organized subsidiary brokerage agencies, which in 
fact bought for the parent retail interest but charged the shipper or seller a 
brokerage fee. 

The practice of granting selling commissions to purchasers or their agents 
where the purchaser either receives the commissions directly from the manufac- 
turer or indirectly by virtue of its control or ownership of the agency is the 
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essence of a virulent form of price discrimination. The small retailer is put at 
a disadvantage as compared with the larger company which by an agency under 
its control and ownership is able to obtain an allowance in the form of broker- 
age commissions which the small retailer cannot obtain. The inevitable ten- 
dency of such discrimination in price is to lessen competition among purchasers 
and to create a monopoly of trade in favor of the larger companies. 

One large buyer set up its own commission company, which sold almost two- 
thirds of its tonnage of fresh fruits and vegetables to the parent company and 
one-third to other outlets. 

In that situation, a buyer had set up under its ownership a brokerage agency 
which sold to the parent company more than half of the tonnage handled. The 
brokerage agency, on 60 percent of its tonnage, was a buying broker for a prin- 
cipal that controlled it. A buying broker should be paid by the buying principal 
it serves; nevertheless, the practice was to collect a brokerage from the pro- 
ducers and shippers. Hard-pressed shippers and producers had to acquiesce in 
an arrangement which imposed on them a brokerage fee on cars bought for 
the powerful buyer’s retail stores. This exploitation of the shippers’ and 
producers’ necessities was the more insidious because, on the face of the trans- 
action, it carried the consent of the seller. An agency primarily interested in 
retail selling exacted tribute from producers in the first instance, and by 
virtue of the revenues obtained through these exactions was, in the second 
instance, able to reduce retail prices when and where such a reduction gave 
it a competitive advantage. 

To carry this a step further, the low retail price of the powerful buyer had 
to be met by the independent competitor. The competitor put pressure on the 
wholesaler and insisted on buying at a wholesale price that would enable him 
to sell at retail prices as low as his competitor. The result was a depression 
of wholesale prices, with the tendency of all wholesale prices in the competitive 
market to drop by at least the margin of the tribute exacted by the large buyer 
in the first instance when he required the shipper or producer to pay a selling 
brokerage. 

This purchasing agency exerted methodical pressures on suppliers to keep 
prices for its parent lower than those paid by competitors. It went even 
further by actively participating in sales and purchases to and from those 
competitors, as well. It appeared on every side of the market. 

This company assumed the incompatible obligations of acting as purchasing 
agent for the large buyer and sales agent for its produce buying sources. It 
often appeared in other capacities, sometimes as buying broker for competing 
produce dealers, sometimes as merchandising jobber, sometimes as auction 
operator. 

From 1926 to 1936, that commission agent underpinned its two-price struc- 
ture by requiring produce sellers to pay it brokerage on all its purchases. 
From 1936 to 1940, after Robinson-Patman, it substituted quantity discounts, 
and equivalent net purchases, for the brokerage. 

In 1940, it shifted its buying sources from quantity discounts and net pur- 
chases, into a cash-differential system under which most of this large buyers’ 
produce demands were filled by outright purchases at prices lower than were 
paid by those who bought on the commonly recognized produce buying terms. 

When market or crop conditions were not suitable for outright purchases 
with the differential deducted at shipping point, the commission company used 
terms of purchase which purported to fix price by agreement on arrival at desti- 
nation but which practically permitted it to price the purchase as it desired 
after the produce had arrived at the destination market. 

Exploiting its multiple capacities throughout the years, it aimed both to 
further two-price system and to gain control of terminal markets and competing 
terminal market operators. It misused its conflicting functions by giving a 
recognized preference on less-than-carlot purchases to those who bought ¢ar- 
lots, by taking payments for pretended brokerage from those who preferred to 
buy their carlots through other carlot distributors, by splitting carlots with 
terminal dealers on terms which meant that it bought at carlot prices. 

It was able to require cooperation from produce sellers at all levels of the 
market. By use of a tremendous buying power and manipulation of retail 
prices it created a constant threat to the morale of produce price levels in any 
given terminal market. 

Executives of this commission company carried their program one stage further 
by sponsoring, creating, and controlling sectional and cropwide shippers contact 
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committees, thus gaining sufficient knowledge of crop prospects and developments 
to plan retail promotional sales when the supplies were high and the shipper’s 
prices lowest. A nationwide supercooperative was set up to serve as a coordi- 
nating factor for all of these produce schemes. 

Assuming that this commission company merely adheres to its ordinary obliga- 
tion as a shipper’s broker to sell its shippers’ produce at as high a price as possible, 
and assuming likewise that the same firm adheres to its ordinary obligation as 
purchasing agent of a large buyer to procure produce at as low a price as possible, 
its dual functioning inevitably divided the flow of produce handled into 2 
streams moving at 2 separate price levels. That moving at the lower price 
level passed to the large buyer and the other stream moving at the higher price 
level passed to jobbers and subsequently to the parent’s retail competitors. Such 
competitors thus paid the relatively higher price plus a markcp added to cover 
the jobbers’ expense and profit. The mere duality of operations created a two- 
price purchasing structure which in turn permitted the powerful buyer to under- 
sell competing retailers. Also, the commission company was able to select 
superior quality produce for diversion to its parent, and to divert produce of 
lesser quality to competitors. 

sy functioning as a purchasing agent dealing with particular shippers and 
concurrently purporting to act as a selling broker for the same shippers, the 
shipper brokerage services rendered, like brokerage services to jobbers, were 
pretended services only and the whole operation has developed primarily into a 
device for securing buying preferences for the powerful buyer over competitors 
who do not purchase produce through affiliated brokerage subsidiaries. 

By calling to its aid the tightly integrated sales organization of its retailing 
affiliates, this commission company was able to manipulate produce prices when- 
ever it needed to do so. This constituted a coercive threat to produce sellers at 
all levels of the trade. All fresh fruits and vegetables destined for the ultimate 
consumer are affected by the terminal market price levels in the areas where they 
are ultimately to be sold at retail. Because they are perishable, most fruits 
and vegetables must move into the hands of the retail purchaser with the utmost 
speed. When any given terminal market collapses, all shippers and dealers 
suffer. Perishables cannot be held off the market or moved to other markets 
without substantial risk of loss. The power to depress terminal markets thus 
forced all produce sellers into cooperation with the two-price schemes. 

Thus, one large food handler may push supplier prices in particular produce 
and food items up and down by the simple device of raising or lowering its own 
retail prices on the same items. In approximately the same way, the Federal 
Reserve Banking System affects the primary cost of commercial credit by raising 
and lowering its own rediscount rate on commercial paper. 


IV. BEFORE ITS ENFORCEMENT ACTIVITIES WERE HAMPERED BY INTERPRETATIONS OF 
THE COURTS, THE FEDERAL TRADE COMMISSION WAS ABLE TO TAKE SOME STEPS 
TOWARD HALTING DISCRIMINATORY PRICING PRACTICES 


The Robinson-Patman Act has not been a useless statute, as some opponents 
have maintained. The FTC, before the courts interpreted the law’s provisions 
in such a way as to prevent effective administration, was able to halt many dis- 
criminatory practices. Aided by private complaints, the Commission proceeded 
against hundreds of offenders. Private litigants brought numerous other viola- 
tions to the attention of the courts. 

The Commission moved successfully against a wide variety of practices under 
the brokerage section. A summary of the leading cases follows: 

Great Atlantic & Pacific Tea Co., v. Federal Trade Commission (106 F. (2d) 
667 (C. A. 3d, 1939), certiorari denied, 308 U. S. 625, rehearing denied, 309 U. S. 
694): Prohibited brokerage discount to integrated chainstore purchaser with 
subsidiary brokerage division. 

Web-Crawford Co. v. Federal Trade Commission (109 F. (2d) 268 (C. A. 5th, 
1940) ) : Prohibited brokerage where brokers negotiated sales to a wholly owned 
distributor. 

Quality Bakers of America v. Federal Trade Commission (114 F. (2d) 398 
(C. A. Ist. 1940): Prohibited brokerage to purchasing agent of 70 wholesale 
bakeries where wholesalers owned agent and received dividends from excess of 
fees over expenses. 

Southgate Brokerage Co. v. Federal Trade Commission (105 F. (2d) 607 (C. 
A. 4th, 1945), certiorari denied, 326 U. S. 774): Prohibited brokerage to distri- 
butor on resale purchases. 
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Modern Marketing Service vy. Federal Trade Commission (149 F. (2d) 970 (C. 
A. 7th, 1945) ) : Brokerage prohibited where buyers received royalties and other 
allowances from brokers. 

National Modes, Inc. (46 F. T. C. 404 (1950)): Brokerage prohibited where 
brokerage company and retail buyers owned stock interest in brand names. 

Consolidated Companies, Inc. (3 C. C. H. Trade Regulation Serv., par. 14,730 
(1951) ): Brokerage prohibited on sales to buyers where interfamily control 
appeared. 

Hesmer, Inc. (47 F. T. C. 1106 (1951) ): Brokerage prohibited where broker 
owned two-thirds of stock of purchaser. 

Carpel Frosted Foods, Inc. (3 C. C. H. Trade Regulation Serv., par 14,878 
(1952)): Brokerage denied where broker-representative was owned by the 
grocer-buyer. 

One large retailer survived the difficulties of doing business under Robinson- 
Patman by going into supermarkets. In 1946 it was indicted on the charge that 
its buying practices voilated sections 1 and 2 of the Sherman Act. A conviction 
was secured and the Seventh Circuit affirmed. The court said in part: 

“* * * While the company tried to rig up various contracts with its suppliers 
that would give the suppliers a semblance of compliance with the Robinson-Pat- 
man Act, by colorably relating the discriminatory preferences allowed to cost 
savings, the primary consideration with the company seemed to be to get the dis- 
counts, lawfully if possible, but'to get them at allevents * * *,” 

There was no appeal and a $175,000 fine was paid. The Government then filed 
a current civil suit for dissolution. 


Vv. COURT INTERPRETATIONS OF THE ACT, WITH PARTICULAR REFERENCE TO THE GOOD- 
FAITH PROVISO, HAVE DISTORTED THE STATUTORY INTENT AND HAMPERED ENFORCE- 
MENT EFFORTS OF THE FTC 


The law forbids price discrimination that may injure “competition with” 
sellers, buyers, or their customers. Rebates to buyers for their own account and 
discriminatory allowances or services are illegal regardless of their effects on 
competition. However, the act permits legal justification of discriminatory 
prices by a seller’s cost savings or good-faith meeting of competition. 

Section 2 (b) permits the showing of good motives in explanation or in miti- 
gation of the offense charged under section 2 (a). In discussing the good-faith 
proviso of section 2 (b) in his book enttiled “The Robinson-Patman Act,” Con- 
gressman Wright Patman stated: 

“The Robinson-Patman Act prohibits unfair differentials in the price charged 
by a manufacturer or wholesaler to his several customers in competition with 
one another, but provides that if one seller shall meet an equally low price of 
a competitor in good faith with no subservient intent to circumvent other pro- 
visions of the act, he may cite that fact in mitigation of his violation of other 
provisions. Some have erroneously interpreted this proviso as one granting 
the right to discriminate in price to meet competition. 

“The proviso (in sec. 2 (b) of the present act) does not permit price discrim- 
ination to meet competition. It does not so state. It merely grants to the 
accused, in defense of a charge of having violated the act, the opportunity to 
offer in rebuttal, as a mitigating circumstance, evidence that he may have 
engaged in an unlawful discrimination in order to meet competition.” 

There appears to be no more reason why the good motive of meeting the equally 
low price of a competitor should be a complete justification than that good 
motive should be a complete justification in a criminal case. “To conclude 
otherwise,” as the dissent stated in the Standard case (340 U. S. 231), “is to 
assume that for some unstated reason the public interest requires the accept- 
ance of justification by motive where injury to competition is involved but 
requires its rejection where criminal and conventional trespassers on property 
rights are involved. Again, to conclude otherwise is to assume that the public 
interest in maintaining a competitive economy is of a lower order of importance 
than the public interest in protecting society against criminal offenses.” 

Cutting through what is a complex and technical issue, the nub of the dispute 
over good faith as a defense can be seen from the facts and opinions in the 
Standard Oil case. Gasoline was sold by the defendant company to four cus- 
tomers in the Detroit area designated as jobbers at 14% cents less per gallon 
than to other service-station customers in the same area. There was no showing 
that the discriminatory price to the jobbers was justified because of cost savings. 








is 


a A TT 
A TE A 


TO AMEND SECTION 2 OF THE CLAYTON ACT 1291 


Evidence was introduced that the lower prices were made in good faith to meet 
an equally low competitor’s price. 

The Commission proceeded on the theory that, having established a prima 
facie case based on jurisdiction, goods of like grade and quality, and existence 
of price discrimination, there was a presumption of discrimination that might 
injure or destroy competition. It was then up to the company to rebut the case 
by showing good faith. Even such a showing, the Commission felt, might rebut 
the prima facie case but was not an absolute defense. 

Upholding the FTC order, the Court of Appeals for the Seventh Circuit (173 
F. (2d) 210) noted that one of the purposes of the Robinson-Patman amendment 
to section 2 of the Clayton Act was to forestall evasion of the act which was 
invited or induced by having good-faith meeting of competition as a complete 
defense. The court said: 

“Congress sought to change this bypass by changing the discriminatory price, 
made in good faith to meet the low price of a competitor, from a defense, as 
it then was, to a procedural aid to enable a seller to overcome the prima facie 
case made by showing a difference in price to customers in the same community 
for goods of the same quality. This was done by amending section 2 of the 
Clayton Act, by section 2 (a) and (b) of the Robinson-Patman Act. * * * This 
amendment, it is clear, provided that if a discrimination in price were shown, 
the burden of justifying it was upon the party making the discriminatory price, 
and he could meet this prima facie case by showing that he acted in good faith 
to meet the low price of a competitor. * * * 

“The showing made here by the petitioner that it made the lower price in 
good faith to meet competition, we assume, as the Commission apparently did, 
was made out. The effect of it was to rebut the prima facie case made by the 
Commission’s proof of the petitioner’s discriminatory prices. If nothing further 
appeared in this record, the case might well have ended there. The reason for 
making the discrimination was effective to rebut the prima facie case in price 
discrimination, but it still remained a discrimination, and that discrimination 
affected competition on the retail level among the retail customers of the whole- 
salers to whom the petitioner has sold. The discrimination in price in favor 
of the parties in this case, which the petitioner had a right to make as against 
its competitors, was then used by the petitioner’s customers to work havoc among 
competitors on the retail level. The petitioner had given a club to its whole- 
salers which they passed on to their retailers to bludgeon their competitors. 
This is what the Commission is trying to stop, and it is toward the elimination 
of this evil that the cease-and-desist order is directed.” 

This decision was reversed by a Supreme Court that split 5 to 3. The 
case was remanded and the FTC ordered to hold hearings on whether or not 
the company acted in good faith in meeting competitors’ prices. The court 
held that each of the defenses embodied in the act were to ge given the sime 
effect, that all were absolute defenses. Congress had not sought, according 
to the majority opinion: “either to abolish competition or so radically to cur- 
tail it that a seller would have no substantial right of self defense against a 
price raid by a competitor. * * * There is nothing to show a congressional 
purpose, in such a situation, to compel the seller to choose only between ruin- 
ously cutting its prices to its customers to match the price offered ot one, or 
refusing to meet the competition and then ruinously raising its prices to its 
remaining customers to cover increased unit costs. There is, on the other 
hand, plain language and established practice which permits a seller, through 
section 2 (b), to retain a customer by realistically meeting in good faith the 
price offered to that customer, without necessarily changing the seller’s price 
to its other customers.” 

Thus, the Supreme Court said, the seller has an absolute defense where the 
FTC has established a prima facie case of unlawful price discrimination if he 
ean show that he met in good faith the equally low price of a competitor. 

Mr. Justice Reed, in a vigorous dissent, in which he was joined by the Chief 
Justice and Mr. Justice Black, insisted that the legislative history and word- 
ing of the statute supported the interpretation of the Commission and the 
lower court. The dissenting opinion declared : 

“Tt is clear that the effect of the ‘good faith’ proviso of 2 (b) extends only 
to the matter of ‘rebutting the prima facie case,’ thereby shifting the burden 
of proof to the Commission on the issue of whether the discrimination has or 
may have any of the effects specified in section 2 (a). The Commission must 
then resolve that issue, not by inference drawn from the mere fact of disecrim- 
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ination in price, but upon all the affirmative evidence, giving due weight to the 
fact, if proved, that the seller’s lower price was made in good faith to meet 
his competitor’s price. 

“Actually the entire section 2 (b) is procedural and deals only with the 
shifting of the burden of proof and the rebuttal of a prima facie case. Since 
the term ‘discrimination in price’ was used in connection with the term ‘the 
prima facie case,’ Congress evidently did not intend the term ‘discrimination 
in price’ to refer to all of the elements of unlawful discrimination in price 
including the effects upon competition as set forth in section 2 (a). It clearly 
appears that the term ‘discrimination in price’ as used in section 2 (b) does not 
include, and, as held in the Moss and Staley cases, section 2 (a) does not 
require affirmative proof of actual injury to competition when the other ele- 
ments of an unlawful price discrimination are established. Other interpreta- 
tions would make section 2 (b) appear meaningless, for to require affirmative 
proof of the adverse effects of the discrimination in price upon competition, be- 
fore the prima facie case exists, is to make no distinction whatever between 
proof of a ‘discrimination in price’ as a ‘prima facie case’ and proof of all 
of the elements of an unlawful discrimination in price. It is the proof of a 
‘discrimination in price’ as that term is used in section 2 (b) and not proof of 
all of the elements of an unlawful discrimination in price, as set forth in sec- 
tion 2 (a), which prima facie makes the Commission’s case. If proof of good 
faith in meeting an equally low price of a competitor is made, the Commission 
could no longer rely upon a prima facie case, but must show by additional 
and affirmative evidence that the effect of the discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of com- 
merce or to injure, destroy, or prevent competition between the discriminator 
and its competitors or between customers of the discriminator or with the 
customers of such customers. 

“This construction of sections 2 (a) and 2 (b) we submit correctly and 
clearly demonstrates that where, as in the instant case, the adverse effects 
upon competition have been affirmatively established, proof of good faith in 
meeting an equally low price of a competitor under the proviso of section 2 (b) 
does not constitute a substantive justification for the petitioner’s discriminations 
in price. This is particularly true where, as in the instant case, the com- 
petition injured is retail competition between competing purchasers, since the 
fact that the seller acted in good faith to meet the price of the seller’s com- 
petitor is not inconsistent with, and does not logically rebut, the proof that 
retail competition between competing purchasers is injured by the discrimina- 
tion.” 

“Tt would make nonsense” of section 2 (a) of the Clayton Act, the opinion 
further stated, “to inerpret it as requiring a specific intent, for no discriminator 
discriminates unconscious of what he is doing, and he is conclusively pre- 
sumed to be conscious also of its reasonably probable consequences.” The 
face that a discriminator may be meeting the equally low price of a competitor 
should not, logically, relieve him of having intended injury to competition. 
The point is that intent to injure competition may coexist with good faith. Re- 
turning to the language of the Stadard Oil dissenters, “this poses the ultimate 
issue whether the public interest in protecting competition against discrim- 
inatory pricing shall prevail over an individual seller’s interest in discrimi- 
nating in price in order to meet the equally low price of a competitor. It is 
not difficult to see,” the Justices stated, “that if the individual seller’s interest 
be held to prevail as a matter of law, then section 2 (a)’s prohibition of dis- 
criminatory pricing becomes largely a nullity and sections 2 (a) and (b) taken 
together become for the most part merely a declaration of the individual right 
to discriminate.” 

The Court’s construction not only requires the Commission to show that 
price discriminations were not justified. It makes the Commission prove what 
was in the buyer’s mind, rather than letting the acts of the buyers speak for 


themselves. 


VI. THE ATTORNEY GENERAL’S COMMITTEE WOULD COMPLETE EMASCULATION OF THE 
ROBINSON-PATMAN ACT, PERMITTING LARGE BUYERS TO PRACTICE DISCRIMINATION 
AT THE EXPENSE OF SELLERS 


The Attorney General’s Committee concluded that the good faith meeting 
competition defense, as construed in the Standard Oil and similar cases, should 
be an absolute defense to a 2 (a) charge. 
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Analyzing the brokerage provisions, the Committee notes that as a result 
of prevailing interpretations “the payment of middleman’s commissions to any 
but pure ‘brokers’ becomes per se illegal, even though valuable distributive 
services are performed, even when no adverse competitive effect results, and 
even where the challenged concession reflects actual savings in the seller’s dis- 
tribution costs.” One result has been that “joint buying organizations for pool- 
ing the resources of small-business men have conspicuously suffered from rigid 
‘brokerage’ clause enforcement.” Accordingly, “to reconcile the brokerage 
clause with ‘broader antitrust objectives,’ we favor legislation as necessary to 
restore the original vigor of the exception ‘for services rendered’ in section 
2 (c).” ‘ 

In view of the history of the act which has been traced here, and in the 
light of our knowledge of the monopoly power that has been and can be exerted 
by certain buyers, it is our earnest recommendation that any legislation re- 
ported out of this committee be designed to restore the original scope and intent 
of the act in line with the sound views of the dissenting Justices in the 
Standard Oil case. The fact that some instances of price discrimination may 
be inevitable, and that some may seem to be desirable, should not be a reason 
for condoning and underwriting all such behavior. 

In its present form, with sufficient enforeement powers vested in the FTC, 
the Robinson-Patman Act is essential to the economic welfare of thousands of 
local businessmen in the country, particularly in the produce industry. 

What we are advocating is preservation of the letter of the Robinson- 
Patman Act, and a return to the spirit that motivated its passage. This act 
was designed to protect the very touchstone of the American economic sys- 
tem, that is, competition. The courts have taken long strides toward emascu- 
lating the act, and perverting its original intent. You are now being asked not 
only to underwrite those interpretations, but to prepare legislation which, in 
effect, spells the end of efforts to control price discrimination. This must not 
be allowed to happen, unless you are ready to give official sanction to monopoly 
control as the byword of our economy, replacing free and untrammeled com- 
petition. 


VII. CONGRESS SHOULD PROVIDE THAT EFFORTS OF LABOR UNIONS TO EXERT OUTRIGHT 
MARKET CONTROL SHOULD BE SUBJECT TO CONTROL UNDER THE ANTITRUST LAWS. 
NO GROUP DESERVES SPECIAL CONSIDERATION WHEN IT AIMS TO SUBVERT THE BASIC 
ECONOMIC STRUCTURE OF THE COUNTRY 


Turning aside from the problems of price discrimination, let me take a mo- 
ment to commend to this committee the conclusions of the Attorney General’s 
Committee on organized labor. 

It cannot be denied that some unions have engaged in conduct that cannot be 
construed as legitimate union activity. Rather, they have aimed at direct re- 
straint on commercial competition. Types of conduct mentioned by the com- 
mittee report in this connection include: 

Fixing the kind or amount of products that may be used. 

Fixing the market price of products. 

Fixing the geographical area in which products may be used, produced, 
or sold. 

Fixing the number of firms which may engage in the production or dis- 
tribution of certain products. 

These commercial restraints are not effectively controlled by the provisions 
of the Labor Management Relations Act. Nor, as presently written and con- 
strued, are they curbed by antitrust legislation on the books. This situation 
should be corrected, keeping in mind the cautionary note struck by the report 
when it says that “no one of our conclusions or recommendations implies any 
change of labor’s freedom under the antitrust laws to act in concert in order to 
promote union organization or bargain collectively over wages, hours, or other 
employment conditions.” Freedom to pursue legitimate union objectives must 
be preserved, but they should not mask attempts at monopolistic control of 
the market. 

There can be no doubt as to the constitutional power of Congress to bring labor 
unions within the purview of antitrust legislation. The task is to define to what 
extent they are subject to it. Pertinent here is the following quotation from 
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the opinion of the United States Supreme Court in Apex Hosiery Co. v. Leader 
(310 U. S. 469) : 

“For the 32 years which have elapsed since the decision of Loewe v. Lawlor 
(208 U. S. 274, this Court, in its efforts to determine the true meaning and 
application of the Sherman Act has repeadedly held that the words of the act, 
‘every contract, combination * * * or conspiracy in restraint of trade or com- 
merce’ to embrace to some extent and in some circumstances labor unions and 
their activities; and that during that period Congress, although often asked to 
do so, has passed no act purporting to exclude labor unions wholly from the 
operation of the act. On the contrary Congress has repeatedly enacted laws re- 
stricting or purporting to curtail the application of the act to labor organizations 
and their activities, thus recognizing that to some extent not defined they remain 
subject toit. [Emphasis added. ] 

“Whether labor organizations and their activities are wholly excluded from 
the Sherman Act is a question of statutory construction, not constitutional 
power. The long-time failure of Congress to alter the act after it had been 
judicially construed, and the enactment by Congress of legislation which im- 
plicitly recognizes the judicial construction as effective, is persuasive of legisla- 
tive recognition that the judicial construction is the correct one. This is the 
more so where, as here, the application of the statute to labor unions has 
brought forth sharply conflicting views both on the Court and in Congress, and 
where after the matter has been fully brought to the attention of the public and 
the Congress, the later has not seen fit to change the statute. 

“While we must regard the question whether labor unions are to some extent 
and in some circumstances subject to the act as settled in the affirmative, it 
is equally plain that this Court has never thought the act to apply to all labor 
union activities affecting interstate commerce. 

“To quote the language of the Attorney General’s Committee’s report, ‘to 
the extent that such commercial restraints not effectively curbed by either anti- 
trust or Labor-Management Relations Act exist, then we recommend appropriate 
legislation to prohibit these union efforts at outright market control.’ ”’ 


VIII. Conclusion 


The legislative intent of the Robinson-Patman Act makes it abundantly clear 
that Congress considered it to be an evil that a large buyer could secure a com- 
petitive advantage over a Small buyer because of the large buyer’s quantity 
purchasing ability. The differentials granted such large buyers have been 
proved beyond peradventure of a doubt instruments of power and weapons of 
competitive oppression (H. Rept. 2287, 74th Cong., 2d sess. 7, 9. See F7'OC vy. 
Morton Salt Co., 334 U. 8. 37, 48). 

Congress sought through this legislation to arrest in their incipiency the crea- 
tion of monopolies or unreasonable restraints of trade and to curtail their de- 
velopment (U. 8S. v. N. Y. Great A. & P. Tea Co., 67 F. Supp. 626, 636, affirmed, 
173 F. (2d) 79). 

In a recent decision the United States Supreme Court( Moore vy. Mead’s Fine 
Bread Co., 23 L. W. 4036) has stricken down attempts by offenders against 
Robinson-Patman Act to avoid responsibility under the law on the ground that 
none of the alleged practices had occurred in interstate commerce. 

As stated in that case: 

“We have here an interstate industry increasing its domain through outlawed 
competitive practices. The victim, to be sure, is only a local merchant; and 
no interstate transactions are used to destroy him. But the beneficiary is an 
interstate business; the treasury used to finance the warfare is drawn from 
interstate, as well as local, sources which include not only the respondent but 
also a group of interlocked companies engaged in the same line of business: and 
the prices on the interstate sales, both by respondent and by the other Mead 
companies, are kept high while the local prices are lowered. If this method 
of competition were approved, the pattern for growth of monopoly would be 
simple.” 

In this respect, it is well to note the words of Congressman Utterback, mana- 
ger of the Robinson-Patman Act in the House, quoted by Mr. Justice Douglas 
in the Moore case: 

“Where, however, a manufacturer sells to customers both within the State 
and beyond the State, he may not favor either to the disadvantage of the other: 
he may not use the privilege of interstate commerce to the injury of his local 
trade, nor may he favor his local trade to the injury of his interstate trade. 
The Federal power to regulate interstate commerce is the power both to limit 
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its employment to the injury of business within the State, and to protect inter- 
state commerce itself from injury by influences within the State.” (80 Cong. 
Rec. 9417.) [Emphasis supplied. ] 

The full impact on our economy of permitting pseudo-brokerage allowances 
and good faith as a defense to a charge of violation is perceptibly being felt. As 
litigation is compounded, the ingenuity of marketers will evolve new devices 
for evasion. The plea for untrammeled competition must not be permitted to 
blind us to the evils which such “unfettered” competition has fostered. 





NATIONAL RETAIL HARDWARE ASSOCIATION, 
Indianapolis, Ind., March 12, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, 
Senate Judiciary Committee, Washington, D.C. 


DEAR SENATOR KEFAUVER: We respectfully request that you incorporate as part 
of the present record of hearings on S. 11 the statement which we submitted 
to you on July 3, 1956, which statement was incorporated in the hearings before 
your subcommittee in the 84th Congress, 2d session, to study the antitrust laws 
of the United States and their administration, interpretation, and effect pur- 
suant to Senate Resolution 170 on H. R. 1840 and 8. 11. Our statement was 
contained in the hearings, 84th Congress, 2d session, pages 694-695. 

The present S. 11 now under consideration by your subcommittee is identical 
with the bill reported out by the committee on July 27, 1956 (S. Rept. 2817, 84th 
Cong., 2d sess.). The committee in that report recognized the problems presented 
by the retail hardware industry and amended the bill last year by adding a 
proviso “That nothing contained herein shall be construed to alter the law 
applicable to the absorption of freight or of shipping charges.” 

We appreciate the fact that your committee has recognized the problems 
which we presented by the addition of the language quoted. However, we do 
not feel that the amendment gives the protection required. We, therefore, urge 
your consideration of further amendment to section 2 (b) of the bill, as rec- 
ommended by Mr. Joseph T. King, counsel for the Northwestern Lumbermen’s 
Association, so that section 2 (b) would provide as follows: 

“Sec. 2 (b) Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competi- 
tion between competive retail customers of the seller or tend to create a 
monopoly in any line of commerce, in any section of the country, it shall be a 
complete defense for a seller to show that his lower price or the furnishing of 
services or facilities to any purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or the services or faciilties 
furnished by a competitor.” [Suggested amendment in italic.] 

Sincerely, 
RUSSELL R. MUELLER, 
Managing Director. 


STATEMENT IN OPPOSITION TO S. 11 ON BEITALF OF MEMBERS OF INSULATION 
Boarp INSTITUTE 


This statement is submitted on behalf of the members of Insulation Board 
Institute, each of whom is opposed to 8. II. The institute is a voluntary, not- 
for-profit trade association whose members, manufacturers of insulation board 
products, are the following companies: Armstrong Cork Co., The Celotex Corp., 
The Flintkote Co., Insulite Division of M. & O. Paper Co., Johns-Manville Sales 
Corp., Masonite Corp., National Gypsum Co., Pioneer Division of Flintkote Co., 
Simpson Logging Co., United States Gypsum Co., Wood Conversion Co. 

Perhaps a word about the insulation board industry would be helpful. Produc- 
tion facilities of the insulation board industry are scattered throughout much 
of the United States. Plants are located in the States of Washington, Oregon, 
California, Montana, Texas, Louisiana, Mississippi, Florida, Georgia, Virginia, 
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New Jersey, Rhode Island, Maine, Pennsylvania, Michigan, Iowa, Wisconsin, 
and Minnesota. There is also a plant in Hilo, Hawaii. Members of the Insula- 
tion Board Institute produce over 95 percent of the insulation board products 
sold in this country. These products include exterior sheathing used extensively 
in home construction, tile, plank and building board which is used on interiors 
of homes and other types of buildings, roof insulation and form board used in 
the construction of built-up roofs, and miscellaneous other products, such as 
acoustical tile, coreboard from which insulating siding is made, wallboard, 
shingle backer, and utility boards. Insulation board is made from woodpulp 
and sugarcane bagasse. I would estimate that roughly from 40 to 50 percent 
of all nonfarm construction uses some insulation board products, and of course 
it is also extensively used in farm building. 

The Robinson-Patman Act, while attempting to express a public policy which 
Congress determined was in the best interests of the American people as a 
whole, is extremely difficult for the businessman, faced with practical, everyday 
problems, to understand and apply. In some particulars it does not give sufficient 
weight to the realities of competitive business life. Take for example the ques- 
tion of good-faith meeting of competition as a defense to a charge of price 
discrimination. Under the law as it has been interpreted, this defense even today 
is available only when a competitor has a lawful lower price. There are a 
number of factors which could make such a lower price lawful, but how is a 
competitor to know whether such factors actually exist? Under some circum- 
stances it is almost impossible, and business is forced to take a chance, a caleu- 
lated risk, after careful study and with the benefit of an attorney’s advice. 

It is the opinion of our members that any law should be subject to clear 
understanding and ready application by those to whom it applies. Neither the 
present act nor the proposed amendment meet that test. Under the law as it is 
today, if you can determine whether a lower price is lawful, you are permitted 
to meet that price in good faith in an effort to save a customer or in an effort 
to expand your marketing area into a new and lower priced territory. Under 
S. 11 this can be done only under circumstances which a businessman can 
neither understand nor apply. In other words, a manufacturer won’t be able 
to meet his competitor’s price unless he avoids all price differentials, lowering 
his price across the board. 

Ours is a vigorous industry, a highly competitive one. Each manufacturer 
believes he has a competitive, high quality product. Each exploits certain special 
qualties. However, basically there is substantial interchangeability between the 
products of various manufacturers. This makes it extremely difficult to sell 
insulation board products against a lower competitive price. Our member 
companies sell to building material dealers, lumberyards and distributors. In 
the final analysis. if the manufacturer wants to Sell his insulation board products, 
his price has to be competitive. In order to compete each must have sufficient 
fiexibility to meet the competitive price with which he is faced. Our members 
want that freedom to compete preserved. They feel that this is a fundamental 
American right, a highly significant component part of America’s progress of 
which we all are so proud. 

Hypotheticals could be developed at great length and undoubtedly you will 
hear many examples. We won’t burden the record with extensive elaboration. 
Suffice it to say that each manufacturer in our industry has some markets in 
which he is a dominant or strong factor with many good customers. All of the 
manufacturers of insulation board do not sell their products in all markets by 
any means. Some of the companies are small and some of the companies are 
larger, but each wants maintained the right to fight on a fair and equal basis 
for the customers it now has. Each wants the right to expand into a new mar- 
ket if he can, and meet the lower prevailing price. 

So far as our members are able to project this proposed amendment into the 
realities of business problems in the future, they can only foresee that it will put 
business in a straitjacket. If a company desires to expand into a new market 
where the going price is lower than competitive adjoining areas where he is al- 
ready selling, S. 11 would prevent it. No seller can sell a more or less standard 
product in a new market at a price higher than his competitors. The seller es- 
tablished in a market will be at a serious disadvantage in defending himself 
against predatory raids by competitors not established in his market who try to 
take his best customers by offering reduced prices. Our members do not object 
to price competition. They do object to destruction of the opportunity of meet- 
ing a competitor anywhere on equal terms. 
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Probably each member of our industry would find himself on both sides of 
this problem at one time or another. In one market one might be defending 
himself trying to hold his customers and in another he might be trying to break 
in. We cannot predict exactly what the end result of enacting 8. 11 would be, 
but our industry can foresee with reasonable certainty that serious maladjust- 
ments would result and drastic changes in the position of competitors would 
take place. The smaller companies, with limited marketing areas, certainly 
would be vulnerable. A manufacturer distributing over a larger territory where 


_competitive areas are linked like an endless chain would find himself in an im- 


possible position to meet a competitor’s price. 

We suggest that legislation which threatens such an upheaval should not be 
adopted unless based upon a compelling need and a clearly compensating bene- 
fit. We have spent a good deal of time searching for that need and for those 
benefits and, quite frankly, cannot find them. Today these competitive situ- 
ations arise and are met. Someone wins and someone loses. There may be 
some shifting of customers from one source of supply to another. Generally 
there is not a disruption of an entire market. The supplier is not now forced 
to reduce his price across the board to meet one situation. No plant is threat- 
ened with extinction. 

If a customer of one manufacturer is offered a better price by a competitor, 
this price is available to him whether or not his previous supplier chooses to 
meet it. If the dealer thus gains an advantage over his competitors, the ad- 
vantage is not increased because his previous supplier met the price. If other 
dealers in that market are hurt, it is because of the outsider coming in with the 
lower price and not because that price is met. If the original price was a fair 
price at the beginning—and we still believe in the laws of supply and demand 
in establishing a fair price if legislation doesn’t destroy competition—then the 
single customer who is purchasing at a reduced price will soon lose the oppor- 
tunity. In the meantime, the entire market has not been deflated and the 
original supplier of that market is not forced into what could be a submarginal 
position. 

As one part of the great building material and construction industry, insula- 
tion board manufacturers are trying to make a reasonable profit manufacturing 
and selling their products in a competitive market of equal opportunity. Their 
customers are not complaining. The public is getting quality products at a fair 
price. We urge you not to destroy that typical American pattern by legislatively 
creating inequities and artificialities, unjustifiable in their conception and un- 
predictable in end result. 

Thank you for your consideration of our comments. 


INSULATION BOARD INSTITUTE, 
By CHarLes M. Gray, Manager 


STATEMENT OF RICHARD W. BLAKE OF GREELEY, CoLo., EXECUTIVE SECRETARY OF 
THE NATIONAL BEET GROWERS FEDERATION 


My name is Richard W. Blake. I live in Greeley, Colo. I am executive secre- 
tary of the National Beet Growers Federation. The federation is made up of 
19 local associations of sugar-beet farmers in the States of Washington, Oregon, 
Montana, Idaho, Utah, North Dakota, South Dakota, Colorado, Kansas, Nebraska, 
and Wyoming. I am appearing here today in behalf of these sugar-beet farmers 
because we are apprehensive that the proposed legislation, S. 11, will impair the 
ability of the beet sugar industry to compete for the sale of its product in the 
populous markets of the country. 

All farmers growing sugar beets sell their beets to processors of sugar under 
the terms of contracts which are negotiated between the processors and repre; 
sentatives of local associations of beet growers. Under these contracts the price 
to be paid by the processor for sugar beets is dependent to a very important 
extent on the price received by the processor from the sugar extracted from the 
beets. The net proceeds received from the sale of sugar are shared between a 
processor and its beet growers. Under the beet contracts, growers receive more 
than half of the net proceeds from the sale of sugar. 

The principal areas where sugar beets are grown, are far removed from popu- 
lous centers and it is particularly desirable that there be available to farmers 
in these areas a cash crop which will stand the cost of transportation to distant 
markets. Sugar beets very satisfactorily meet that requirement. 
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If a farmer is deprived of the right to grow sugar beets he will be required to 
devote his land to the production of crops which are surplus. 

It is important to keep in mind that beet sugar supplies only about 25 percent 
of the sugar consumed in this country. The other 75 percent is cane sugar which 
comes in part from domestic cane-producing areas and in part from foreign 
tropical centers of cane production. Wherever beet sugar is sold, it is in compe- 
tition with cane sugar and other brands of beet sugar. 

Almost wherever beet sugar is produced in the United States, production far 
exceeds any local requirements. The result of this is that surpluses above local 


requirements must find a market in populous centers which are generally far 


distant. In some of the most productive areas as much as 90 percent must be 
shipped out for sale. 

Sugar is a standardized product and competition for the sale of sugar is essen- 
tially price competition. Beet sugar and cane sugar are chemically the same and 
can be used interchangeably for all purposes, but historically, standard cane 
sugar brings a somewhat higher price in most markets than comparable beet 
sugar. The survival of the beet sugar industry absolutely requires that beet 
sugar be sold in populous centers of the United States and it cannot be sold in 
any market except in competition pricewise with other sellers in the same market. 
If, therefore, a producer of beet sugar could not meet the price of his competition 
in any market, he would no longer be a competitor. He would have to with- 
draw from that market with the result that competition to that extent would 
be impaired and his survival would be rendered most uncertain. 

The underlying principle of all antitrust laws is to encourage competition and 
prevent monopoly. Competition is essentially a contest for trade and it is inevi- 
table that in that contest someone is going to come out second and to that extent 
he may claim to have been hurt. But if he must be protected against all such 
injury, then his protection must be at the expense of all competition. 

It seems incredible that Congress should have in mind the enactment of laws 
which would prevent a competitor from meeting competition. It may be that 
no such purpose is intended, but I cannot see how S. 11 can have any other result. 
We should hate to see any law passed which casts doubt on the right of our indus- 
try to continue to manufacture its product and meet competition in any market 
where we can find a purchaser. 


NATIONAL PETROLEUM ASSOCIATION, 
‘ala Washington, D. C., March 19, 1957. 
Hon. Estes KEFAUVER, 
Antitrust and Monopoly Subcommittee, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR Keravuver: Mr. Reid Brazell, president of the Western Petro- 
leum Refiners Association, was scheduled to testify before your committee on 
Senate 11 on Friday, March 15, on behalf of both the National Petroleum Associa- 
tion and the Western Petroleum Refiners Association. However, although he 
was present, he was not called upon to testify and, in accordance with his con- 
versation with Mr. Dixon, we are submitting herewith his complete statement, 
with the understanding that it will be incorporated into the committee’s record 
of the hearings. 

Very truly yours, 
Donavp C. O'HARA. 


STATEMENT BY REID BRAZELL, PRESIDENT, WESTERN PETROLEUM REFINERS 
ASSOCIATION 


My name is Reid Brazell. I am president of Leonard Refineries, Inc., Alma, 
Mich., an independent refiner. I am also president of the Western Petroleum 
Refiners Association of Tulsa, Okla., and I am a trustee of the National Petro- 
leum Association of Washington, D. C. I am appearing today on behalf of both 
of these associations and as a citizens to discuss S. 11. 

I am not a lawyer. I do assume, however, the committee will have plenty of 
legal opinions on the subject. Counsel for the associations I have mentioned and 
counsel for our company share the opinion, so ably expressed by Mr. Chaffitz 
yesterday, that S. 11 would probably be construed by the courts to require a 
refiner, subject to the act, to reduce his prices at all of his selling points whenever 
he found it necessary to reduce the price at any single point. I would just like 
to tell you something about the nature of our business as a typical small manu- 
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facturer, and how I think legislation of this kind may affect independent 
manufacturers, 

The position, the very existence of the independent in the petroleum industry, 
is, I fear, in grave peril. Gentlemen, that peril is not the so-called major oil 
companies. We independents are in grave peril because of the “do-gooders,” 
“crusaders,” and the “ivory-tower boys” in responsible Government positions 
in the legislative branch, the executive branch, and even in the judicial branch 
of our Government. We are in peril because of proposed legislation such as 
S. 11. We independents have been able to exist and grow mainly because of 
one law or rule, whatever you may call it, that is the law of supply and demand. 
I sincerely hope that none of the branches of our Government try to repeal or 
abrogate that most important law. So long, and only so long as supply and de- 
mand and competitive enterprise are permitted to function, will you have inde- 
pendents in business. This applies not only to the petroleum industry but to 
the independents in all businesses. The greatest service that the Congress of 
this United States can do for the people of this country is to see that no laws, 
rules, or regulations are imposed that will put the independents of any industry 
out of business. When Government control comes into effect, the independent 
is a “dead duck.” The independent in an industry exists not by or because of 
the benevolence of some guardian agency (some “big brother” however well 
intentioned and misguided) but because of his ability to quickly adjust his 
operations to fit the changes that come about in that industry or in the condi- 
tions to fit the law of supply and demand. Major units, or so-called major 
units in an industry must make long-term plans and programs, which cannot be 
changed overnight but require many weeks and months of alterations before 
they can change direction. While they are out fumbling around making their 
changes, the independent is doing business the new way and is saving up a 
little bit of fat to be able to withstand the competition when the major gets 
turned around. No one in business servicing the public is entitled to stay in 
business unless he performs a service to the public. The independent does that. 
He is usually responsible for keeping prices down to the consuming public. He 
usually has to sell at, or below, the prices of major companies to attract buyers 
to his product because he doesn’t have a sufficient amount of money to carry 
on major advertising campaigns and cause his products to become a household 
word. He bids, and sometimes at a premium, for raw materials, thereby pro- 
viding a higher price to the producer of the raw material. In other words, 
the independent is the one who causes keen competition in the industry and 
when competition is keen the public gains by getting higher quality products at 
lower prices. 

I think that practically all small manufacturers in any industry would prob- 
ably agree with the views of the small refiners on legislation such as 8. 11. 

The small manufacturers in the petroleum industry are almost unanimously 
opposed to this bill. I have inquired as to what manufacturers have appeared 
in support of S. 11 and similar legislation that has been pending before Congress 
for upward of 10 years, and I have been told that there has never been any 
representative of any manufacturer, large or small, who has appeared in sup- 
port of such legislation. 

I know that the small refiners are practically unanimous in their opposition 
and I would like to give you some evidence of the extent of their opposition. 

I might say that we have something of a problem defining what is a small 
refiner. We took the standard that has already been established by the Federal 
Government’s Small Business Administration which defines a small company, 
for purposes of dealing with the Government, as one with less than 500 em- 
ployees. Our association staff made a survey of the Government records and 
came to the conclusion that there were approximately 110 petroleum refining 
companies in the United States who qualified under this definition of small 
business. We wrote a letter to each of them asking his views on the legisla- 
tion proposed. We received 86 replies. Only one favored the proposed legisla- 
tion. He wrote us that he was opposed to it and later wrote that he had 
changed his mind and now wishes to be recorded as being in favor of it. Two 
said that they were not sufficiently informed and did not wish to cast a vote. 
One said that he was personally opposed to it but he did not want his name 
used because it was against the policy of the owners of his company. 
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I have attached to my statement as an appendix a list of the 82 companies 
who advised us that they were opposed to the bill. You will note that it is 
quite well distributed geographically. I note that we have 1 from Iilinois, 1 from 
Wisconsin, and 1 from Tennessee. We have 2 from Wyoming, 1 from West Vir- 
ginia, and 1 from North Dakota. 

Included in the replies were some comments which may be of interest: 

“We are unalterably opposed to this type of legislation which we feel strikes 
hard at constitutional rights and the effect of which can only tend to inflate 
prices with a resultant loss to the public and business alike.” 

“We believe that such a bill would have a damaging effect on independent 
refiners and jobbers as well.” 

“We must have the right and privilege to meet competitive situations in vari- 
ous communities without destroying our normal marketing policies—also this 
could create other adverse price conditions in other areas. 

“We feel that the passage of H. R. 1840 would be ruinous as far as the small 
refiner is concerned, because it would make it impossible under certain circum- 
stances to meet a price offered by his competitor in order to retain a necessary 
customer for him to continue to operate at a profit. This bill, instead of helping 
so-called small business, in our opinion, would be a disastrous blow to the small- 
business man by forcing him to give the same price to all of his customers when 
there was a so-called price war being conducted in one small geographical area 
of his trade territory.” 

A proper question is: Why is there this virtually unanimous opposition to 
S. 11 by the small independent refiners? S. 11 states among its purposes those 
of reaffirming “the national public policy against unlawful restraints and monop- 
olies” and strengthening “the Robinson-Patman Antiprice Discrimination Act 
and the protection which it affords to independent business,” which would indi- 
cate that S. 11 is supposed to aid the independent manufacturer, the distributor, 
jobber, and dealer, “small business” and the “little man.” I assume that S. 11 
is intended to be for the public good and protect the public—the consumers. 
Never was a measure more ill suited for such purposes. If this measure passes, 
a major refiner will be required to reduce his prices across the board whenever 
he reduces them at any one point. The law of supply and demand (and you 
can’t legislate it out of existence) will require the independent refiner, whether 
subject to the act or not, to reduce his prices wherever he competes with the 
major supplier. The independent refiner’s profit margin will disappear to the 
extent of the price reduction. The independent refiner competes with major 
refiners, many of whom own outlets and have the financial ability to acquire 
more. This ability to acquire control of outlets exceeds the ability of my com- 
pany and other independent refiners. It is not unlikely, if S. 11 passes, that 
major refiners may see fit to own and operate their own stations and thereby 
lessen their exposure to liability under the amended act. If this happens, it 
will be the major operator who will have the flexibility to dominate any particu- 
lar market and the independent refiner will be at his mercy. If the Congress 
enacts the proposed legislation, it may well accomplish something no other 
force has been able to do, and that is the elimination of the independent refiner 
and his jobbers, distributors, and dealers. 

The story would be the same for jobbers, distributors, and dealers of the 
major refiner who elects to travel the road of direct distribution. The little 
dealer, the little jobber, the little refiner who is supposed to be protected by S. 11 
is, in fact, threatened by it. 

There is another fellow who doesn’t get mentioned much any more and who 
has not been the subject of much discussion at these hearings so far as I ean 
determine. His name is Mr. Public. If this legislation passes and the ability 
of the independent refiner to compete is impaired or destroyed, you can bet that 
one certain result will be higher prices for Mr. Public. We have great faith 
and confidence that when these hearings have concluded and Congress has been 
fully informed as to what this legislation means, that it will, in fact, protect 
the small-business man, the small manufacturer, the jobber, the distributor, and 
the dealer, and last but not least, Mr. Public, by defeating S. 11. 

The following petroleum refining companies are classified by the United States 
Government as “small business” (with less than 500 employees). All of them 
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are opposed to the enactment of 8. 11 or similar legislation because they 
believe that it would be harmful to small business : 


Alabama: Vulcan Asphalt Refining Co., 
Cordova. 
Arkansas: 
nolia. 
California : 
Bankline Oil Co., Bakersfield. 
Caminol Co., Hanford. 
Douglas Oil Co. of California, 
Paramount. 
Edgington Oil Refineries, Inc., Long 
Beach. 
Fletcher Oil Co., Wilmington. 
Golden Bear Oil Co., Bakersfield. 
Hancock Oil Co., Long Beach. 
Macmillan Petroleum Corp., Long 
Beach. 
Socal Oil & Refining Co., Hunting- 
ton Beach. 
Sunland Refining Co., Bakersfield. 
Wilshire Oil Co., Inc., Norwalk. 
Colorado: 
Empire Petroleum Co., Denver. 
Oriental Refinery Co., Denver. 
Wesco Refining Co., Rangely. 
Florida : Seminole Asphalt Refining Co., 
Ltd., St. Marks. 
Illinois : 
Advance Refining Co., Centralia. 
Calumet Refining Co., Burnham. 
Henry H. Cross Co., Chicago. 
Indiana: 
Indiana Farm Bureau Refinery, Mt. 
Vernon 
Jarvis Refining Co., Evansville. 
R. & J. Oil Refining Co., Princeton. 
Rock Island Refining Corp., Indian- 
apolis. 
Kansas: 
Century Refining Co., Garden City. 
Chanute Refining Co., Chanute. 
Derby Refining Co., Wichita. 
El Dorado Refining Co., El Dorado. 
Mid-America Petroleum Corp., Cha- 
nute. 
Vickers 
Wichita. 
Kentucky : 
Louisville Refining Co., Louisville. 
Somerset Refining Co., Somerset. 
Louisiana : 
Bayou State Oil Corp., Hosston. 
Canal Refining Co., Church Point. 
Evangeline Refining Co., Jennings. 
Ingram Oil & Refining Co., Chal- 
mette. 
Michigan : 
Aurora Gasoline Co., Detroit. 
Bay Refining Corp., Saginaw. 
Lakeside Refining Co., Kalamazoo. 
Marvel Refining Co., Grand Rapids. 
Naph-Sol Refining Co., Muskegon. 
Osceola Refining Co., Reed City. 
Petroleum Specialties, Ine., Flat 
Rock. 


Berry Asphalt Co., Mag- 


Petroleum Co., Ine., 


Minnesota: Great Northern Refining 
Co., St. Paul. 
Mississippi: 
Paluxy Asphalt Co., Crupp. 
Southland Co., Yazoo City, 
Montana: 
Big West Oil Co. of 
Kevin. 
Farmers Union Central Exchange, 
Ine., Laurel. 
Jet Fuel Refining Co., Billings. 
New Mexico: 
El Paso Natural Gos Products Co., 
Bloomfield. 
Famariss Oil & Refining Co., Hobbs. 
Four States Western Oil Refining 
Co., Farmington. 
Malco Refining Co., Inc., Roswell. 
North Dakota: Westland Oil Co., Mi- 
not. 
Oklahoma : 
Allied Materials Corp., Stroud. 
Monarch Refineries, Inc., Oklaho- 
ma City. 
Wilcox Oil Co., Tulsa. 
Pennsylvania: 
Kendall Refining Co., Bradford. 
Pennsylvania Refining Co., Butler. 
United Refining Co., Warren. 
Wolf’s Head Oii Refining Co., Oil 
City. 
Tennessee: Delta Refining Co., Mem- 
phis. 
Texas: 
American Liberty Oil Co., Dallas. 
Bryson Pipe Line & Refining Co., 
Bryson. 
Cactus Petroleum Co., La Blanca. 
Eddy Refining Co., Houston. 
Gratex Corp., Graham. 
Howell Refining Co., San Antonio. 
MeMurrey Refining Corp., Tyler 
MecMurrey Refining Co., San An- 
tonio. 
Petroleum Products Co., Abilene. 
Premier Oil Refining Co. of Texas, 
Longview. 
Rado Refining Co., McAllen. 
Shamrock Oil & Gas Corp., Ama- 
rillo. 
Southwestern Oil & Refining Co., 
Corpus Christi. 


Montana, 


Texas City Refining Co., Ine., 
Texas City. 

Three Rivers Refinery, Three 
Rivers. 


Wickett Refining Co., Wickett. 
West Virginia: 

Elk Refining Co., Charleston. 
Wisconsin: 

Empire Petroleum Co., Sheboygan. 
Wyoming: 

Empire State Oil Co., Thermopolis. 

Sioux Oil Co., Newcastle. 
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MILK INDUSTRY FOUNDATION, 
Washington, D. C., March 12, 1957. 
Hon. Estes KEFAUVER, 
Care of Paul Rand Dizon, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR: With respect to S. 11 on which you are holding hearings, 
I understand that you face a problem of allocating time to many persons who 
wish to testify. In the interest of time saving, therefore, I have informed 
Mr. Dixon that I am willing to express the views of the board of directors of 
the Milk Industry Foundation by letter. 

The foundation’s position (as indicated to you last year) is this: 

The foundation’s membership is composed largely of small milk companies 
(less than 20 routes) but it also has medium- and large-sized companies on its 
membership rolls. 

The board of directors’ composition reflects this cros-section of our great 
fluid milk industry. The directors realize that the Robinson-Patman Act is 
designed to prohibit discriminatory sales pricing. Small companies are pro- 
tected by ic. On the other hand, small companies usually do not have the 
facilities for obtaining accurate and extensive market information. It is there- 
fore possible that acting “in good faith” they would reduce a price (to hold 
volume) on the basis of erroneous information. In such a case, we feel they 
should have the benefit of the good-faith defense. 

The following quotations are taken from H. R. 1840, 84th Congress: 

Page 3: “The legislative history of this section (2 (b)) shows that it was 
directed at the practice of large corporations.” 

“Congress recognized that these practices which caused sellers to discriminate 
in favor of large buyers as against their smaller competitors threatened the sur- 
vival of smaller concerns regardles of their efficiency. The Robinson-Patman 
amendment was designed to give protection against these practices and to pre- 
serve equal competitive opportunity at all leveis of competition. 

Page 4: * * * “Present law permits a seller to discriminate against the vast 
majority of his customers in favor of a preferred customer if he can show that 
he offered the special low price in good faith to meet an equally low offer by 
a competitor * * *.” [Italic mine. ] 

We understand that S. 11 “preserves good faith as an absolute defense” where 
the action of the seller is to equalize competition—that is to say, hold a customer 
who has been offered a price reduction by a competitor. 

So we approve an amendment to section 2 (b) that will give a seller “a com- 
plete defense” by showing good faith providing the price cut does not “‘substan- 
tially lessen competition or tend to create a monopoly * * *.” 

The Foundation agrees with the principles outlined above. 

Respectfully yours, 
BENJAMIN F. CASTLE, 
Executive Vice President. 


NATIONAL GYPSUM CoO., 
Buffalo, N. Y., March 20, 1957. 


Re §S. 11, proposed Robinson-Patman Act change. 
Hon. Estes Keravuver, 
United States Senator, 
Senate Office Building, Washington, D. C. 

Dear Sir: Because we sincerely believe that our American economy would be 
adversely affected by this proposed legislation, I am enclosing a copy of the 
statement which I have filed with the Senate Antitrust Subcommittee consider- 
ing this bill, on behalf of the Gypsum Association and on behalf of National 
Gypsum Co., in particular. 

As we understand it, under present law the meeting in good faith of a com- 
petitor’s price is justification for a price differential between one’s customers 
that may result. While the object of 8S. 11 may be to remove a device for creating 
price discrimination which might “lessen competition,” I have tried to show in 
my statement that it will in fact enable one company, by moving into the terri- 
tory of another, to force the other to reduce his whole price structure to a point 
where the plant which is affected or his entire business, if he is small, will 
become unprofitable. 

The anomalous result of S. 11, therefore, will be to destroy and eliminate some 
competition and to freeze market areas. We respectfully suggest that you 
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familiarize yourself with the way in which the proposed change will operate 
and will be felt. We think you will conclude that the opposition of American 
business to this law is well-founded and well-intentioned. 
Respectfully yours, 
J. W. Brown, Vice President. 


STATEMENT BY JOHN W. BROWN BEFORE MONOPOLY AND ANTITRUST SUBCOM- 
MITTEE, SENATE JUDICIARY COMMITTEE, IN OPPOSITION ro 8. 11 


My name is John W. Brown. I live in Buffalo, N. Y. I am vice president 
of National Gypsum Co. and am appearing on behalf of my company to ex- 
press our opposition to 8S. 11. 

I am also first vice president of the Gypsum Association, which is a non- 
profit voluntary trade association formed to promote the common interests 
of domestic producers of gypsum products. Of course, Robinson-Patman ques- 
tions and pricing problems are not a subject matter of concern to the associa- 
tion as such. Individually, the member companies are vitally concerned, and all 
of our members have the same point of view regarding this proposed legis- 
lation. We all are anxious that freedom of competition be preserved. 

In the interest of saving the committee’s time, and rather than parade the 
entire industry before you to repeat substantially the same story, I was chosen 
to appear and requested to make it clear to you that each of the following 
14 companies, representing over 90 percent of this country’s production of 
gypsum products, endorses my remarks as indicative of their position in oppo- 
sition to S. 11: 


Barrett Division, Allied Chemical Samuel H. French & Co. 
Bestwall Certain-teed Sales Corp. Grand Rapids Plaster Co. 
Blue Diamond Corp. Kaiser Gypsum Co. 
Cardiff Gypsum Co. National Gypsum Co. 
Celotex Corp. The Ruberoid Co. 
Yonnecticut Adamant Plaster Co. Union Gypsum Co. 
Fibreboard Paper Products Corp. United States Gypsum Co. 


For you to fully appreciate our position, you should have a little information 
about the gypsum industry. Gypsum is a nonmetallic mineral found exten- 
sively throughout the United States. Its principal use is in the manufacture 
of building materials, including plaster, gypsum wallboard, gypsum block. Al- 
most every building built in this country contains some gypsum product. Gyp- 
sum also is used in the manufacture of portland cement and as a soil additive 
to furnish sulfur and calcium deficiency to the soil, as for example in growing 
peanuts. 

Because gypsum products are of relatively low unit value in proportion to 
their weight, freight is a significant factor in the price the consumer pays. 
As a result, we are a completely decentralized industry. There are 56 gypsum 
processing plants located in the following 24 States: 


Washington Kansas Ohio 
Montana Oklahoma New Jersey 
California Texas Virginia 
Nevada Maine Maryland 
Utah lowa Pennsylvania 
Massachusetts Louisiana New York 
Arizona Indiana Connecticut 
Colorado Michigan Florida 


A few of the gypsum companies do business over all or a large part of the 
country. However, most of the companies in the industry have only 1, 2, or 
3 plants. 

Some gypsum products are sold on a delivered price basis in certain areas 
but on the whole they are sold on an f. o. b. mill basis. Our customers are 
the thousands of lumberyards and building supply dealers located in almost 
every city, town, and village throughout the country. Our business is highiy 
competitive, and that’s the way we want to keep it. 

In our opinion S. 11 jeopardizes that competition. As the law stands today, 
we all have a fighting chance. The one-plant company with a natural competi- 
tive advantage in a limited area can meet competitive price problems on an 
individual customer basis without destroying his entire price structure. If 
S. 11 is adopted he will be helpless. An outside competitor who wants to get 
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into his territory and selects his best customers—carefully spaced to avoid 
competition—would force him to sacrifice his customers or lower his entire 
price structure. He would be forced to sacrifice far more to preserve his market 
than his competitor risks to capture it. A fight is alright, but it should be a 
fair fight on equal terms. We would all be faced with problems in our indus- 
try because we’re just a lot of separate plants. With a small company his 
entire market may be at stake. With a larger company, it will be individual 
plants. The disastrous effect would still be there. 

Take another example. Because of freight rates, the cost of gypsum products 
tends to increase the further the market is from a mill. Two separate mills 
located in different areas will have a marketing area which may overlap some- 
what but there may be a point beyond which neither extends. The price of gyp- 
sum products would be highest somewhere midway between the two plants and 
would tend to decrease as the distance to the point of production decreases. 
Now suppose one of the mills wants to expand its market. Obviously it can only 
do this by meeting the existing price in the market. The market which this 
expanding plant seeks to invade would be beyond the highest price point be- 
tween the two mills and the market price undoubtedly would be lower than 
further back toward the expanding mill. To get into this market the expanding 
mill would have to meet the lower price. Now it is important to understand 
that when you are selling to building material dealers in every town and village 
you have a continuous series of overlapping market areas. If the expanding 
mill meets the lower price in the new market he will create a price difference 
with the adjacent market and if he adjusts that he will create a new price 
differential with the next adjacent market, thus creating a chain of reaction all 
the way back to the bill. Thus, on products that are sold on an f. 0. b. basis your 
marketing area would be limited under S. 11 to that point where your mill price 
plus your freight equals the mill price plus the freight from the competitive 
mill. Market areas would thus be frozen if sales territories are kept adjacent. 

I know there is language in S. 11 about whether or not here may be a sub- 
stantial lessening of competition in any line of commerce in any section of the 
country. I have been in sales for many years and I have worked with the Rob- 
inson-Patman Act and pricing problems for a long time. TI still have a great 
deal of difficulty understanding the act as it now stands and in applying it to 
everyday business problems. I am frank to admit that I do not understand what 
all the implications of the proposed change will be but I can tell you this, gentle- 
men, from the point of view of the businessman faced with sales pricing prob- 
lems from day to day, my decisions have to be made quickly and I want to obey 
the law. I don’t know how I am going to determine in any particular situation 
whether, if I lower my price to meet a price of a competitor to save a customer, 
it may have the effect of substantially lessening competition in some line of 
commerce in some section of the country. I don’t think I am going to get a 
great deal of help from our lawyers because they will want to know what the 
facts are as to the effect, and I won’t be able to tell them. I suspect that they 
will tell me that there is a good chance that if I lower my price to meet any 
competitive situation, or if I try to expand my marketing area into an adjacent 
lower-priced area by meeting the going market price, that the effect may be to 
substantially lessen competition somewhere along the line. In my opinion, put- 
ting businessmen in that kind of a straitjacket is not good legislation. 

I don’t know where the benefits from this proposed legislation may fall. 
In the long run, I can’t see any benefits from it to anyone. Even on a short term 
basis, if I refuse to lower my price to save my customer who is offered a better 
price by a competitor because the law would require me to lower my price to all 
my customers, the rest of my customers are not going to benefit in the slightest. 
They would be in the same position if I lowered my price to the competitive 
price and saved the customer. Once I have beaten off the attack I can go back 
to a single pricing basis in the area. If I do lower all of my prices in order 
to save that one customer—and in our business I am not sure that that would be 
possible from a practical point of view in many sections of the country—then the 
effect of this law would be to legislate general price reductions. If that is the 
intent, then I would respectfully suggest that it be proposed by straightfor- 
ward, understandable price control legislation. I don’t think we have reached 
that point in this country as yet. 

The 56 gypsum plants scattered all over the country are of great importance 
to our economy. The closer a market is to a plant, the cheaper the building 
materials are, and the less it costs the American people to build their houses 
and schools and churches. Unprofitable plants are closed and their markets are 
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hurt ultimately by the higher cost of building materials from more distant 
plants. Unless there is a clear and compelling need for legislation to alter 
established competitive practices, new laws should not be adopted, in my opin- 
ion, where there is even a remote chance of disrupting our economy, disturbing 
the building industry and threatening the continued existence of one company or 
one plant. 

On behalf of National Gypsum Co., and expressing the thoughts of the gypsum 
industry as a whole, I respectfully urge you to reject the proposed amendment 
to the Robinson-Patman Act contained in 8. 11. 

Thank you for permitting me to appear before you. 

NATIONAL GYPSUM Co., 
JOHN. W. Brown, Vice President. 





STATEMENT ON BEHALF OF METAL BUILDING MANUFACTURERS IN OPPOSITION TO 
RoBINSON-PATMAN AMENDMENTS (S. 11) 


This statement is submitted on behalf of metal building manufacturers who 
are members of the Metal Building Manufacturers Association in opposition to 
the amendment to the Robinson-Patman Act contained in 8. 11. This legisla- 
tion is not a subject of concern to the association as such, but in the interest of 
conserving the time of the committee, and since all of the members of the 
association feel the same regarding these proposed amendments, it was decided 
that our individual positions could best be made known to the committee by 
coordinating our efforts through the Association office. 

The members of Metal Building Manufacturers Association, on behalf of each 
of whom this statement is filed, are as follows: Armco Drainage & Metal Prod- 
ucts Co., Behlen Manufacturing Co., Butler Manufacturing Co., Carew Steel 
Co., Cowin & Co., Inc., Inland Steel Products Co., Metallic Building Co., Pascoe 
Steel Corp., Soulé Steel Co., Steelcraft Manufacturing Co., Stran-Steel Corp., 
and Wonder Building Corporation of America. 

Members of this industry manufacture and sell predesigned metal buildings 
for commercial, industrial, institutional, or agricultural use, according to the 
manufacturers Own published standardized designs of component parts. This 
industry is relatively new and competition is vigorous. In the opinion of the 
above-named members of this industry, the proposals contained in 8. 11 will 
seriously hamper their individual ability to compete en a fair and equal basis. 
These companies are concerned about this proposed legislation. 

Competition is the lifeblood of America, and should not be restricted more 
than is demanded by an overwhelming public need. The application of this 
proposed amendment to our industry would have no beneficial effects so far as 
we can see. 

In our opinion, to impose upon businessmen, faced with competitive prob- 
lems, the burden of determining in advance whether a lowered price to meet a 
competitive situation might, in the future, have the effect of substantially 
lessening competition in any line of commerce in any section of the country, is 
to require of them a decision which they are not qualified to make. Decisions 
of this type must be made quickly if they are to be made at all. The penalty 
of being in violation of the act and subject to prosecution by the Federal Govy- 
ernment, or possible treble damages, is determined by facts which are not 
available at the time the decision is made. The consequences of making the 
wrong decision are potentially severe. The only reasonably safe alternative 
to taking an unknown risk is simply to avoid any price discrimination wherever 
competition exists. This gives one competitor a substantial advantage over 
another. The result can only be a stifling of competition, in our opinion. This 
is in violation of the basie concept of the antitrust laws, which is to promote 
competition on the basis of equal opportunity. 

Similar legislation has been considered in previous sessions of Congress and 
consistently rejected. The arguments have been presented in many different 
forms. We know of no developments, since the question was last considered and 
rejected, which would now justify a contrary conclusion. We doubt that any 
useful purpose would be served by our elaborating at length. We do feel that 
it would be helpful for you to know at this time that the manufacturers in the 
metal building industry are of the opinion that the adoption of this proposal 
would have serious detrimental effects on competition in this particular industry. 
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We urge that your consideration of this legislation give due weight to the 
effect on industries such as ours, and we hope that your conclusion is, as ours 
has been, that the amendment should not be adopted. 

We wish to thank you for your consideration of our opinion. 

Respectfully submitted. 





By W. B. THOMAs, 
Hunter-Thomas Associates, General Manager, 
Metal Building Manufacturers Association, 


CELANESE CORPORATION OF AMERICA, 
Washington, D. C., March 11, 1957. i 
Mr. Paut RAND Drxon, 
Cocounsel and Staff Director, 
Antitrust and Monopoly Subcommittee, 
United States Senate, Washington, D. C.: 


Celanese Corporation’s management has decided not to appear at hearing on 
8.11. Accordingly, I ask that my request for appearance be withdrawn. 
Celanese is content to stand on June 26, 1956, statement of our Samuel D. 
Littlepage before your committee. 
CELANESE CORPORATION OF AMERICA, 
CARROLL W. HAYES, Washington Manager. 


STATEMENT OF SAMUEL D. LIrtLEPAGE, WEST VIRGINIA COUNSEL OF THE CELANESE 
CORPORATION OF AMERICA, BEFORE THE SUBCOMMITTEE ON ANTIMONOPOLY LEGIS- 
LATION, SENATE JUDICIARY COMMITTEE 


My name is Samuel D. Littlepage. I am the West Virginia counsel for the 
Celanese Corporation of America, whose main offices are located at 180 Madison 
Avenue, New York, N. Y. 

The Celanese Corporation of America is fundamentally a chemical company. 
An important unit of th chemical industry, it is engaged in the following major 
industrial manufacturing operations: Chemical yarns and fibers, industrial 
petrochemicals, plastics and resins, and cellulose. 

It is our belief that H. R. 1840 is an unrealistic departure from the hitherto 
fair and intelligent administration of our antitrust laws. 

The Sherman Antitrust Act was designed to promote competitive vigor. From 
it the American people gained the benefit of larger production, lower cost and 
prices, and an improved standard of living. This act was followed by the Clayton 
Act to restrain unfair competition. There followed the Robinson-Patman Anti- 
Price-Discrimination Act which was designed to protect the competitive oppor- 
tunity of the small-business man. 

The Supreme Court, in Standard Oil Company (Indiana) vy. the Federal Trade 
Commission, held that the Robinson-Patman Act was never intended to prevent 
a seller from retaining his customers by meeting in good faith a lower price of 
his competitor. H. R. 1840 is an attempt to override the Supreme Court in the 
Standard Oil Company of Indiana case. 

Congressman Celler (Democrat, New York) on the House floor likened H. R. 
1840 to an iceberg, one-quarter of which could be seen but three-quarters of 
which is submerged. The proposed amendment curtails the right of any seller 
in good faith to meet a lower price offered by a competitor to one of his cus- 
tomers. It affords no protection to the seller from price raids on his customers, 
The bill only seemingly gives the right to meet lower competitors’ prices. 

Section 2 (a) of the Robinson-Patman Act makes unlawful discrimination in 
price where the effect of such discrimination may be substantially to lessen 
competition, or to create a monopoly, or to injure, destroy or prevent competi- 
tion with any person. Section 2 (b) of this act provides the defense. Thus 
there must be a violation of section 2 (a) in order to use 2 (b) as a defense. 
At best, section 2 (b) gives the seller a very limited defense. 

Mr. William P. Rogers, the Deputy Attorney General, on March 6, 1956, in 
a letter to the committee stated: “Inasmuch as a prima facie case of price 
discrimination would include proof that the effect may be to substantially lessen 
competition or tend to create a monopoly or to injure competition, the proposed 
amendment of the proviso of section 2 (b) to provide that good faith is a defense 
only if competition is not affected would render the proviso practically mean- 
ingless. The defense would appear to be available only in those instances in 
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which the effect of discrimination is ‘to injure, destroy or prevent competition 
with any person who either grants or knowingly receives the benefit of such 
discrimination or with customers of either of them.’ Since this effect rarely 
appears as a basis for a competitor involving price discrimination the same 
result might for all intents and purposes be achieved more directly by the repeal 
of section 2 (b). 

“This Department, however, does not recommend the repeal of this proviso. 
While we recognize the competitive problems which arise when one purchase 
obtains advantages denied to other purchases, we do not believe the solution 
of the problem lies in denying sellers the opportunity to make sales in good 
faith competition with other sellers.” 

It is an economic problem to determine if there has been a lessening of 
‘competition. How is it possible for business to know that the lowering of its 
prices in good faith to meet an equally low price of a competitor will not result 
in a lessening of competition? Will lawyers be unable to advise clients as to 
what steps may be taken to ward off price raids? The problem becomes 
especially difficult where an intermediate seller or producer is involved. 

The good-faith defense is not an offensive weapon of large industry. It is 
a defense which only operates when the seller is forced to meet an equally 
low price of a competitor. It is a defense which operates only when a reason- 
able and prudent person would be led to believe that the granting of a lower 
price would in fact meet an equally low price of a competitor. 

A further inconsistency appears in permitting, under the proposed amend- 
ment, a seller to claim good faith when the seller’s object is to completely de- 
stroy his competition but is not a defense when the discrimination merely 
lessens competition. 

The Clayton Act appears to be yielding to a policy of ethical competition. 
Congressman Patman, (Democrat, Texas) on the House floor during the debate 
on H. R. 1840 stated “that the smallest merchant in the country can meet com- 
petition of the greatest chain if the golden rule in business prevails.” In effect, 
the bill is an attempt to legislate morality for business. Competitive vigor can- 
not grow in such a climate. 

Mr. Gavin, during the same debate, speaking of the petroleum industry, said: 
“Is this legislation so confused that a lot of people in business who should be 
applying themselves to their business will have to stay up till midnight to deter- 
mine what they can and cannot do? Will it restrict, regulate, and regiment and 
confuse the petroleum industry? What I would like to see is a clear-cut piece 
of legislation that is understandable that will permit people who are operating 
a business to know what they can and cannot do. This legislation should spell 
out exactly what can and canot be done so business can operate satisfactorily 
and efficiently. This legislation, in my opinion, is quite confusing.” 

If the debate on the House floor did so little to dispel the considerable doubt 
concerning H. R. 1840, American industry will surely find itself in the position 
of an unwitting “‘scofflaw.” 

Should H. R. 1840 be enacted, a uniformity of price regardless of competition 
and a curtailing of competition on the producers’ level would result. 

The solution to price discrimination does not lie in denying the opportunity to 
make sales in good faith competition with other sellers. If good faith is present 
in price reductions injury to competition would be rare. 

If a seller is not permitted in good faith to reduce his price to a customer 
to meet an equally low price of a competitor, there is a strong possibility that 
due to the loss of business that would result therefrom it would cause the pro- 
ducer to generally increase his prices. This result would normally follow the 
loss of part of his market. 

H. R. 1840 will not materially assist retailers who have been discriminated 
against. Whenever a seller lowers his price in good faith to meet an equally 
low price of a competitor to a retailer, the effect on other retailers will be the 
same regardless of which seller prevails. 

Large industry occupies an important position in the mobilization defense 
structure. Should ruinous price raids be permitted by marginal operators with- 
out fear of competition it could seriously weaken our defense effort. 


STATEMENT BY DONALD R. WapLk, MANAGING Drirecror, Merat Latu 
MANUFACTURERS ASSOCIATION 


This statement is submitted on behalf of metal lath manufacturers who are 
members of Metal Lath Manufacturers Association, Engineers Building, Cleve- 
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land 14, Ohio, and is in opposition to the amendments to the Robinson-Patman 
Act contained in S. 11. Each of our members companies individually is con- 
cerned about this legislation, but in the interest of conserving the time of the 
committee, their position is consolidated into a single statement. 

Metal lath and metal plastering accessories are used to provide a metal 
plaster base in internal wall and ceiling construction, both in new and in re- 
modeled buildings. Products of the industry provide a reinforcement and 
mechanical key for plaster. Some also serve as a base for stucco and as con- 
crete slab reinforcement. Being highly fire resistive itself as well as being used 
to produce a plastered surface that is more resilient and crack resistant, metal 
lath is a superior plaster base, widely used in all sections of the country. Metal 
lath and metal plastering accessories are sold by thousands of lumber yards 
and building material dealers located in cities, towns and villages throughout 
the United States. 

Metal lath manufacturers are deeply concerned over the potential effect of the 
amendment proposed by S. 11. It is their opinion that adoption of this amend- 
ment would create confusion in the minds of conscientious businessmen, at least 
to the extent that sales management might have to be taken out of the hands of 
salesmen and put in the hands of lawyers. More likely, it would have the 
effect of stifling competition, limiting competitive areas and generally disrupting 
the marketing of goods. 

Many distributors, retailers and manufacturers would be injured by the 
adoption of this legislation to the point of destruction. There would be a more 
substantial lessening of competition under the amendment than there has ever 
been under the present law. 

The possibility of the consumer or of any factor in the chain of distribution 
being materially benefited is so remote as to be wholly unpersuasive as a justi- 
fication for this legislation. Arguments for the bill are speculative, and even 
definition of the evil sought to be corrected is elusive. There is so little that 
ean be said unemotionally for the proposal that it should suffice simply to call 
the committee’s attention to the inadequacy of the arguments for the bill. It 
would seem unnecessary to focus any attention on the reasons against it, since 
the proponents have failed to prove their case. 

However, brief comment highlighting a few of the many objectionable fea- 
tures and effects of S. 11 might be helpful. 

The crucial phrase, of course, is the provision that “* * * unless the effect of 
the discrimination may be substantially to lessen competition or tend to create 
2 monopoly * * * it shall be a complete defense for a seller * * * ” to show a 
good faith meeting of a competitive price when charged with price discrimina- 
tion under section 2 of the Robinson-Patman Act. This language in reality is so 
vague and uncertain as to be virtually meaningless. Almost any discrimination 
might have such an effect, so the availability of the good faith defense actually 
is destroyed if the words ‘‘may be” are interpreted literally. Competitive ac- 
tivity must stop short of any possible injury to competition, to meet this test. 
If some other meaning is intended so as to give this clause some significance, 
it will require either clarifying language or extensive litigation to give business 
the guidance that sound legislation provides. 

The concept that there is a type of competition in which potential injury to 
the competition itself does not exist may offer an interesting subject for legal 
speculation, but it provides no help for the businessman who is trying to sell 
his merchandise. He feels it is impossible successfully to promote a boxing 
match and guarantee both fighters against any possible injury. 

The philosophy of the antitrust laws is to promate a fair fiight, not to 
guarantee against injury. Such a guaranty is the final step in total Govern- 
ment regulation of business. 

Our members believe that S. 11 will freeze competition, not foster it. It 
will encourage price uniformity, promote price rigidity, and effectively allo- 
a markets, contrary to the historical philosophy of our American antitrust 
aws. 

Proponents have said that business will not stop fighting predatory price 
raids and protecting its markets, and this amendment really won't require 
that. It only eliminates some undefined practices described nebulously as un- 
desirable. Assume this is true and discriminations continue. Then certainly 
Government prosecutions and private treble damage suits will also continue, 
and the defendant must rely upon pure chance as to the availability of his good 
faith defense. He will be judged on facts unknown at the time of his de- 
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cision—contrary to one of our most fundamental judicial safeguards. This 
defense would be available only if the unpredictable future effect of his meet- 
ing a competitive price did not in fact substantially lessen competition or tend 
to create a monopoly. He would be forced to gamble, or play safe by avoiding 
all price discriminations. 

Even if he gambled and there was in fact no substantial lessening of com- 
petition, he might still have to answer the charge that there might have been 
though there wasn’t, for S. 11 says “unless the effect may be substantially to 
lessen competition * * * ” 

Apparently in acquiescence to numerous objections previously raised to sim- 
ilar measures, S. 11 includes some language purporting not “to alter the law 
applicable to the absorption of freight.” The meaning of these words is ex- 
tremely doubtful. Heretofore a seller could meet a competitive price without 
being concerned with whether he was doing so by absorbing freight or changing 
his base price. ‘Good faith” was his defense. 

Under S. 11 a new concept of “freight absorption” is injected to replace 
“good faith meeting of competition.” To the extent that the two are synony- 
mous, the amendment probably accomplishes nothing, our attorneys advise. They 
say that clarification of the extent to which the meaning of the terms “freight 
absorption” and “good faith meeting of competition” are coextensive can be 
expected to require years of litigation. Once clarified, there will still remain 
a basic discrimination in the law itself between those who, under their pricing 
system, can meet a competitive situation by freight absorption, and those who 
cannot meet it except by reducing their base or mill net price. 

These and many other mountainous problems will be imposed upon business 
if S. 11 is passed. As emphasized earlier, these burdens and their attendant 
confusion and expense find no justification in compensating benefits, at least in 
our industry. Our members believe it is in the best interest of our industry 
as a whole, including our customers, and the consumer of our products, that S. 
11 be rejected. 

We thank you for the opportunity of presenting the views of our member 
companies. 


NATIONAL CoTTON COUNCIL OF AMERICA, 
Washington 6, D. C., April 10, 1957. 
Hon. Estes KeFravuver, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
United States Senate, Washington 25, D. 0. 


DEAR SENATER KEFAUVER: In accordance with conversations we have had with 
members of the committee staff, attached is a statement of the National Cotton 
Council regarding 8. 11 which we request be made a part of the record. 

Sincerely, 
J. BANKS YOUNG. 

Enclosure. 


STATEMENT OF THE NATIONAL Cotton CounctL ReGArpDINe §S. 11 


The National Cotton Council is the overall organization of the raw cotton 
industry, representing cotton producers, cotton ginners, cotton warehousemen, 
cotton merchants, cottonseed crushers, and cotton spinners. 

At the last annual meeting, on January 29, 1957, the voting delegates of the 
council unanimously approved the following resolution: 

“That the council reaffirm its belief in * * * an environment in which the 
principle of individual freedom is recognized and where private initiative is 
permitted to operate freely through the American competitive enterprise system. 
Only in such an environment can the industry successfully improve the quality 
of its products, lower their costs, and promote them effectively. 

“The American competitive enterprise system provides * * * the only cir- 
cumstances under which the council can accomplish its mission of increasing 
consumption and thereby meeting its obligations to the six branches of the 
industry.” 

The bill now being considered by the committee, S. 11, would strike a blow at 
our competitive system. Although the language is obscure, and undoubtedly is 
subject to all sorts of interpretations, the bill would appear to require a seller 
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to reduce the price of his product to all buyers, everywhere, if he reduced the 
price of his product to a buyer in a particular location in good faith to meet 
competition in that place. He can apparently compete as vigorously as he 
chooses so long as he does not use one of the most effective means of competing— 
namely meeting the price. That is, of course, unless he reduces his price 
everywhere he sells. 

We understand that S. 11 is intended to reverse the Supreme Court’s decision 
in the Detroit case. The majority opinion of the Court in that case stated “that 
Congress did not seek by the Robinson-Patman Act to abolish competition or so 
radically to curtail it that a seller would have no substantial right of self-defense 
against a price raid by a competitor.” 

It is plain that in attempting to reverse that decision, the pending bill would 
reverse that firm finding by the Court. Regardless of the intent, S. 11 denies 
equality of opportunity, but it does not grant it. Actually, it would declare that 
a seller does not have any substantial right of self-defense against a price raid 
by a competitor. He must stand helpless while his competitor, picking and 
choosing, takes away from his the best of his customers. His only defense would 
be the totally unrealistic one of openly inviting bankruptcy by slashing his price 
to all customers everywhere. 

Preservation of American competitive enterprise system is important to the 
eotton industry for many reasons. It is particularly important in terms of the 
impact it can have on the cost of producing, marketing, and manufacturing 
United States cotton. Every year our industry pays out hundreds of millions 
of dollars for a wide variety of different goods and services. From the stand- 
point of strengthening our industry’s ability to meet its competition, it is impera- 
tive that the goods and services we buy be as low in cost as possible. Competi- 
tion between the suppliers of these goods and services is our chief guaranty 
that costs will be as low as possible, and that they will stay as low as possible. 
This is one of the basic reasons why the cotton industry opposes meaures that 
unnecessarily obstruct competitive forces. 

More specifically, American cotton textile mills face intense competition from 
textile products imported from foreign countries. The competition they face is 
purely that of price. It is competition that needs to be met where offerings of 
these foreign imports are large. 

In other words, domestic textile mills should be free to reduce the prices of 
their products to meet competition in those areas where large volumes of foreign 
goods are being purchased without having to cut prices to the same degree to all 
other customers and in other areas. 

To require domestic mills to reduce prices on a nationwide basis to the level 
necessary to compete with foreign imports would be ruinous: 

Obviously, the purpose of 8S. 11 is to prevent willful price cutting in certain 
localities so as to eliminate competition. We agree with this purpose. But the 
language of the bill is such that competition would be destroyed. Under this bill 
many American enterprises would be deprived of the only means they have to 
compete. Instead of protecting and preserving competition, the proposed bill 
could very easily have the opposite effect. 

We appreciate the opportunity of presenting the views of the National Cotton 
Council before this committee. 





NATIONAL-AMERICAN WHOLESALE LUMBER ASSOCIATION, 
New York, N. Y., March 28, 1957. 
Re In opposition to 8S. 11. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittce of the Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR KEFAUVER: Transmitted herewith please find for the record 
statement of association counsel, Howard B. Harte, in opposition to the above 
referred to legislation. 

Respectfully, 
Sip LL. DARLING, 
Executive Vice President. 


STATEMENT OF Howarp B. HARTE, ON BEHALF OF NATIONAL-AMERICAN WHOLESALE 
LUMBER ASSOCIATION, INC., NEw York, N. Y. 


Mr. Chairman and members of the subcommittee, my name is Howard B. Harte. 
As counsel for and on behalf of the National-American Wholesale Lumber Asso- 
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ciation, Inc., a nonprofit organization, incorporated under New York State laws, 
I desire to hereby record our opposition to S. 11, which has been referred to your 
committee for hearing. 

For the past 5 years the association’s membership has averaged in excess of 
500 members comprised of individuals, partnerships, and corporations located in 
40 States, the Districtof Columbia, and Canada. The members handle all species 
of lumber and lumber products. The importance of the wholesalers to the 
lumber industry is shown by the fact that between 65 and 75 percent of all 
domestically produced lumber is distributed through wholesalers. 

Rail transportation constitutes the basic means of distributing lumber prod- 
ucts. A substantial portion of the delivered cost of these products, because of 
their bulk and weight, consists of freight charges. Freight absorption, there- 
fore, becomes an important factor in the reduction of price to meet competition. 

The amendment, provided for in S. 11, to subsection (b) of section 2 of the act 
entitled “An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended 
(15 U. 8. C. 18 (b)) is opposed by us because it adds greater uncertainties in 
an already uncertain field and subjects the seller to further burdens in that it 
imposes an obligation upon him to determine, at his peril, when a price reduction 
made in good faith to meet an equally low price of a competitor, is free from 
injury to competition. Indeed, under this proposed amendment the seller’s pro- 
fessional advisors may find it equally difficult to steer him clear of illegality in a 
price reduction to meet competition. Without the proposed limitations under 
S. 11, there are already sufficient uncertainties and limitations upon the pro- 
tection which a seller may secure in any price reduction. 

In addition, the proviso that nothing contained in the amended section “shall 
be construed to alter the law applicable to the absorption of freight or of ship- 
ping charges,” enshrouds the seller still further in uncertainties. While it is 
believed that this proviso was inserted in the bill to permit the seller to absorb 
freight and shipping charges, so as to reduce his price in good faith to meet 
competition, it amounts merely to a statement that the seller may avail himself 
of the law as it now is with respect to freight absorption, without specifically 
setting forth in clear and unmistakable terms that a seller may absorb the 
freight to meet in good faith an equally low price of a competitor. If the 
section is to be amended then Congress should set up a rule sufficiently clear 
and definite for the seller to follow, rather than to leave it to the courts to 
interpret what Congress intended to permit. 

We submit that in the interest of free and effective competition this proposed 
limitation under 8S. 11 upon the so-called “good faith’ defense is not needed. 
If, nevertheless, Congress thinks otherwise, we respectfully request that the 
limitation be clothed in specific language which the businessman may under- 
stand, so that he may know what he-can do and what he cannot do under the 
law in the matter of price reduction to meet competition. 


MEYERS & BATZELL, 
Washington, D. C., April 12, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee of the Senate Judiciary Committee, 
Washington, D.C. 


DeEAR SENATOR KEFAUVER: I wish to summarize here the position of the Inde- 
pendent Refiners Association of America in opposition to S. 11. It would be 
appreciated if this letter could be made a part of the record of the hearings of 
the Antitrust Subcommittee on this matter. 

The members of this association are keenly aware of the importance and 
desirability of competition in our economic system. Theirs is no mere philo- 
sophical or doctrinaire awareness of the benefits of competition; it is instead 
their lifeblood; they survive and they grow because they compete. They have, 
therefore, an underlying and inherent sense of approval for the announced 
objectives of this legislation, the promotion of competition. 

But S. 11 as a measure to promote competition is self-defeating, certainly, at 
least, in the petroleum industry. 

S. 11 requires that competition through prices be subject to examination as 
to the effect of that competition upon competition. If the effect is to lessen 
competition, the competitive effort is illegal. Even if the effect is not such as to 
lessen competition, the outcome of any legal review of the competitive action 
(as to the effect of it upon competition) is so uncertain, and the possibility of 
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legal attack is so real and the expenses and effort of defense against such 
attack are so great as to effectively discourage price competition. 

It may be that the public welfare will be served and that competition will be 
promoted by such an embargo on price competition in the drug, cosmetic, and 
grocery fields, some of whose members are encouraging this legislation. If that 
is so, the legislation should be limited to those fields. But it is not in the public 
interest, nor does it promote competition in the petroleum fields. 

Competition in the distribution of petroleum is manifest largely through price 
and quality. The constantly increasing quality of petroleum products has re- 
quired larger investments in plants of greater capacity, which are necessary for 
the use of the latest technology. This has been true for the independents as well 
as for the major companies. A result of larger plant capacity is in turn expan- 
sion into other distribution areas in order to market the larger volume of pro- 
duction. This expansion in turn can usually only be accomplished by some cost 
absorption—some price differential compared with a refiners’ other outlets— 
if he is to be able to meet delivered prices of his competitors in the new area. 
Thus, quite aside from direct price competition, the competitive race in quality 
itself forces competitive price differentials. 

Neither wishing nor legislation will make it otherwise, for the forces at work 
are those of a constantly improving technology requiring constantly larger re- 
fining plants. If the independent is to survive in this situation he must be 
permitted to use every competitive tool, even if the effect of his competition and 
the effect of his survival and the promotion through him of competition in the 
industry may be to lessen competition in a particular instance technically viola- 
tive of the proposed legislation. 

This letter is writtten to draw your attention again to the problem and view- 
point of the independent refiner in respect to this legislation. For a fuller 
description of the impact of this legislation upon the independent segment of the 
refinery industry I urge your further consideration of the statement of Elmer 
EB. Batzell on behalf of this association before your committee on this subject 
on July 3, 1956. 

Sincerely yours, 
EK. J. DRYER, 
Of Counsel, Meyers & Batzell, Counsel, Independent Refiners Associa- 
tion of America. 


ee 


NATIONAL AGRICULTURAL CHEMICALS ASSOCIATION, 
Washington, D. C., April 1, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Committee on the 
Judiciary, United States Senate, Washington, D. C. 

Dear SENATOR KEFAUVER: The National Agricultural Chemicals Association 
wishes to register its opposition to the enactment of 8. 11 to amend section 2 (b) 
of the Robinson-Patman Act to limit the applicability of the “meeting of com- 
petition” defense proviso. 

The National Agricultural Chemicals Association is a voluntary nonprofit 
association consisting of approximately 130 companies engaged in producing 
and marketing agricultural chemicals. The members of this association produce 
more than 90 percent of the agricultural chemicals, such as agricultural insecti- 
cides, fungicides, herbicides, and rodenticides, which are produced in the United 
States. The greater number of these members are small- or medium-sized firms 
which market their products in a limited territory. Others are larger companies 
marketing their products on a national basis. 

We have reviewed the testimony presented by John D. Conner upon behalf 
of the National Plant Food Institute. The observations made by Mr. Conner 
relating to the effect of S. 11 on the marketing of fertilizer would be equally 
pertinent to marketing of agricultural chemicals. For this reason, we wish 
to endorse the testimony presented by Mr. Conner. 

The enactment of this legislation would raise substantial question concern- 
ing the legality of many of the marketing practices under which agricultural 
chemicals are sold. The right of a company to meet the equally lower price 
of a competitor by lowering his price in isolated instances without the neces- 
sity of lowering it to all his customers is essential if the present competitive 
system under which agricultural chemicals are now marketed is to be main- 
tained 
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The proviso contained in S. 11 which purports to maintain the status quo 
concerning the legality of freight absorption would not answer the problems 
which we anticipate if this legislation is enacted. In many instances, the 
lower price of the competitor cannot be met merely by absorbing freight. This 
is particularly true if the seller’s transportation costs are predominantly in the 
nature of inbound rather than outbound freight. This is likely to be the sit- 
uation in the case of a small mixer who markets only in a limited territory 
but who has to bring his raw materials from a substantial distance. 

As a practical matter, the enactment of this legislation would prohibit a 
seller from making any effort to meet a competitor’s equally lower price. 
Theoretically, there might be a limited number of situations where the seller 
could continue to meet legally the competitor’s lower price if the only effect 
were to “injure, destroy, or prevent competition with himself or his favored 
customer” so long as it did not “substantially lesscen competition.” How- 
ever, if there is any distinction between this test of legality on the one hand, 
and of illegality on the other, it is too obscure to serve as a guide in making 
prompt decisions in the day-to-day course of business. If an agricultural chem- 
icals producer were to attempt to base his sales policy upon a distinction be- 
tween two such obscure standards, it would keep him in continual jeopardy. 

For these reasons, the National Agricultural Chemicals Association is op- 
posed to the enactment of 8. 11. 

Very truly yours, 
L. S. HircHner, Hvecutive Secretary. 


THE NATIONAL GRANGE, 
Washington, D. C., April 2, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, United States Senate, 
Washington, D.C. 


DEAR Mr. CHAIRMAN: We respectfully request that the attached statement be 
made a part of the record of the hearing on Senate bill 11, a bill to amend the 
Robinson-Patman Act with reference to equality of opportunity. 

Very truly yours, 
JOSEPH O. Parker, Legislative Counsel. 


STATEMENT OF THE NATIONAL GRANGE ON §S. 11 


As we understand 8. 11, it seeks to amend section 2 (b) of the Robinson-Pat- 
man Anti-Price Discrimination Act to cut off a seller’s defense of showing that 
he had lowered his price in order to meet an equally low price of a competitor 
if it could be shown that the effect of the lowered price ‘“‘may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, in any 
section of the country.” 

In rejecting an attempt by the Federal Trade Commission to interpret the 
existing section 2 (b) to the effect as it is now proposed to be amended, the 
United States Supreme Court in the case of Standard Oil Company v. Federal 
Trade Commission ( (1951), 340 U. S. 231, 71 8S. Ct. 240, 249-250), made the fol- 
lowing penetrating analysis: 

“It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 
* * * There is nothing to show a congressional purpose, in such a situation, to 
compel the seller to choose only between ruinously cutting its prices to all its 
customers to match the price offered to one, or refusing to meet the competition 
and then ruinously raising its prices to its remaining customers to cover in- 
creased unit costs. There is, on the other hand, plain language and established 
practice which permits a seller through section 2 (b), to retain a customer by 
realistically meeting in good faith the price offered to that customer, without 
necessarily changing the seller’s price to its other customers. 

“In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under section 2 (b), we find no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s 
price reductions may derive a competitive advantage from them or may, in a 
natural course of events, reduce their own resale prices to their customers. It 
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must have been obvious to Congress that any price reduction to any dealer may 
always affect competition at that dealer’s level as well as at the dealer’s resale 
level, whether or not the reduction to the dealer is discriminatory. Likewise, 
it must have been obvious to Congress that any price reductions initiated by 
a seller’s competitor would, if not met by the seller, affect competition at the 
beneficiary’s level or among the beneficiary’s customers just as much as if those 
reductions had been met by the seller. The proviso in section 2 (b), as inter- 
preted by the Commission, would not be available when there was or might be 
an injury to competition at a resale level. So interpreted, the proviso would 
have such little, if any, applicability as to be practically meaningless. We may, 
therefore, conclude that Congress meant to permit the natural consequences to 
follow the seller’s action in meeting in good faith a lawful and equally low price 
of its competitor. 

“* * * Tn the absence of more explicit requirements and more specific stand- 
ards of comparison than we have here, it is difficult to see how an injury to 
competition at a level below that of the seller can thus be balanced fairly 
against a justification for meeting the competition at the seller’s level. We hes- 
itate to accept section 2 (b) as establishing such a dubious defense. On the 
other hand, the proviso is readily understandable as simply continuing in effect 
a defense which is equally absolute, but more limited in scope than that which 
existed under section 2 of the original Clayton Act.” 

We, therefore, oppose enactment of this bill, which, to borrow the language 
used by the Supreme Court, would establish “such a dubious defense” to a 
seller seeking in good faith to meet his competitor’s price. It would, in our opin- 
ion, create an intolerable situation by injecting so much vagueness and uncer- 
tainty into the law as to practically destroy the defense of good faith. The 
determinations of fact and law which would have to be made as to whether the 
meeting of a competitor’s price might tend to substantially lessen competition or 
tend to create a monopoly in any line of commerce, in any section of the coun- 
try, could never be made with any degree of certainty and would completely 
overwhelm a small-businessman or an agricultural cooperative. 

We believe the effect, therefore, of the bill would be to destroy competition 
rather than protect competition and to promote rather than prevent monopoly. 
The results of the relatively few cases which have arisen in which the defense 
of good faith has been raised do not indicate such abuses as to warrant any 
amendment to the law as is proposed by the bill. 


HARBOARD ASSOCIATION, 
Chicago, Ill., March 20, 1957. 
Senator Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 

My Dear SENATOR KEFAUVER: Enclosed you will find 25 copies of a statement 
of the Hardboard Association to your Antitrust Subcommittee in opposition to 
$.11. 

I would appreciate your making this statement a part of the record. 

Very truly yours, 
DONALD LINVILLE, 
Executive Secretary. 


STATEMENT OF HARBOARD ASSOCIATION, CHICAGO, ILL. 


The Harboard Association submits this statement, on behalf of the hardboard 
producers in this country, in opposition to the proposed amendment to the 
Robinson-Patman Act contained in S. 11. 

The members of this industry manufacture and sell hardboard, which is a 
hard, dense, grainless board. Hardboard consists of tough, dense wood taken 
apart and reformed mechanically into large wide, hard boards for greater 
utility. It is wood made better, that will not split, splinter or crack. Hardboard, 
being reconstituted wood, is an extremely versatile material with nearly limit- 
less uses. It is found in nearly every home, office and factory in some form, and 
is widely used in the furniture and millwork industries, in construction and re- 
modeling, and in the merchandising and display, transportation, education, recre- 
ation, electronics and manufacturing fields. 

Being engaged in selling hardboard in interstate commerce, in a highly com- 
petitive industry, the hardboard producers are directly affected by the Robin- 
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son-Patman Act. They are each therefore vitally concerned with S. 11, seeking 
as it does to amend and limit the “good faith’ meeting competition proviso of 
that act. They believe that S. 11 will seriously curtail their individual ability 
to compete in a fair and aggressive manner. 

When similar legislation was before the Senate Judiciary Committee in the 
last Congress (S. 11 and H. R. 1840, 2d sess., 84th Cong.), this association 
notified each member of that committee— 

“The hardboard producers in this country vigorously object to S. 11 and 
H. R. 1840. The right to meet competition in the market place is fundamental 
and should be preserved. A seller should not have to speculate as to the legality 
of his price made in good faith to meet his competitor’s lower price.” 

The hardboard producers are of the same opinion today. 

S. 11 would virtually eliminate, or at least severely limit, the right of a 
seller to meet in good faith the lower price of a competitor. In compelling a 
seller to determine each time it faces a competitor’s lower price whether or not 
it is meeting in good faith that lower price may have the proscribed adverse 
competitive effect. S. 11 places a seller in an inextricable dilemma. On the one 
hand, if that seller elects to be competitive, it subjects itself to prosecution 
not only by the Federal Government but also by private parties seeking treble 
damages. On the other hand, if the seller does not meet the lower price, it 
loses the order. The consequences of making the wrong decision are potentially 
severe. The only reasonably safe alternative to taking an unknown risk is 
not to meet the lower price. This tends to price stability and to a stifling of 
competition, the antithesis of the basic concept of our antitrust laws which is to 
promote competition. 

S. 11 would be particularly harmful to the domestic hardboard producers 
faced as they are and have been with the dumping in this country of Swedish 
hardboard and the sale of such foreign hardboard here at low prices. Such an 
amendment to the Robinson-Patman Act would effectively prevent the American 
producers from competing with this extremely low priced foreign hardboard 
without reducing their prices correspondingly to all other customers. Being 
unable to do the latter, because in many cases the resulting prices would be 
below cost, the members of this industry would be compelled to sit by and see 
their markets go to foreign hardboard. 

Freedom of action to meet lower competitive prices, wherever and whenever 
encountered, is indispensable to a competitive economy. No business can com- 
pete vigorously if its efforts to meet competition are to be judged, after the 
fact as proposed in S. 11, on the basis of whether or not some competitive injury 
occurred as the result of the meeting in good faith of a lower price of a 
competitor. 

For these reasons, the members of the hardboard industry earnestly urge 
that S. 11 be reported unfavorably by the subcommittee. 


WASHINGTON, D. C., March 21, 1957. 
SpnatorR Estes KEFAUVER, 
Senate Antitrust and Antimonopoly Subcommittee, 
Senate Office Building, Washington, D. C. 


The board of directors of the National Coal Association, speaking on behalf 
of the bituminous coal mine owners and operators of the United States, have 
authorized transmission to you of this statement in opposition to S. 11 with the 
request that it be filed in the record of the proceedings of the Senate Judiciary 
Antitrust and Antimonopoly Subcommittee. 

We believe that S. 11 is against the public interest and should not be enacted 
because (1) the legislation would encourage rigid and inflexible price levels; 
(2) the legislation would seriously interfere with the ability of the American 
coal industry to meet the unfair and damaging competition from foreign residual 
oil being dumped on American shores; (3) the legislation would create needless 
doubt and confusion with respect to the lawful conduct of the day-to-day business 
of selling coal at ail levels of the distribution process; and (4) the legislation 
would in facet encourage and sustain monopolies rather than preserve competi- 
tion. We urge that the subcommitte reject S. 11 in its entirety. 

It is respectfully requested that this statement of position be incorporated in 
the record of the current hearings on S. 11. 

Rosert BE. LEE HArt, 
General Counsel, National Coal Association. 
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Frere Box ASSOCIATION, 
WASHINGTON, D. C., March 27, 1957. 
CLERK, 
Subcommittee on Antitrust and Monopoly, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

Dear Sir: Attached is an original and 50 copies of a statement filed by Richard 
N. Hoerner, chairman of the board, Hoerner Boxes, Inc., Keokuk, Iowa, on 
behalf of his company and the Fibre Box Association in opposition to Senate bill 
8. 11. 

We would appreciate this statement being made a part of the record of the 
hearings on this measure and that it be given consideration by the Senators 
considering §S. 11. 

Thank you for your assistance and cooperation. 

Very truly yours, 
WILLIAM B, GITrTENs. 


STATEMENT OF RICHARD N. HOERNER OF HOERNER Boxes, INC., or Keokuk, Iowa, 
IN OPPOSITION TO S. 11 


I am Richard N. Hoerner, chairman of the board of Hoerner Boxes, Inc., of 
Keokuk, Iowa. 

This statement is filed in opposition to S. 11 on behalf of my company and 
the Fiber Box Association, of which I am a director and past president. 

On June 27, 1956, I was privileged to appear before your subcommittee with 
counsel and representatives of other members of our association to protest the 
enactment of 8S. 11, then under consideration in the 2d session of the 84th 
Congress. (See Report of Hearings June 21, 26, 27, 29, 30, July 3 and 5, 1956, 
at page 277-284, inclusive.) The present S. 11, with slight modification, is the 
same bill which we seriously objected to last year. Briefly stated, the measure 
permits a seller to meet a competitor’s price in good faith only if the effect 
will not “substantially lessen competition or tend to create 2 monopoly.” 

My views and those of the members of the fiber box industry with regard to 
this legislation have not changed since last year. In fact, the downward trend 
in business over the past few months has made our industry even more keenly 
competitive. Competitors’ prices must be met every day in ever increasing 
numbers in order to retain business or procure new customers. 

S. 11, which would throttle this competition and place a cloud over every 
instance where a competitor’s price is met in good faith, is not a forward step 
in the solution of economic problems. 

We feel justified in resenting the constant hazard of unlawfulness which 
S. 11 would thrust upon us daily in our normal business activity of meeting 
competitive conditions as we find them. 

I have reviewed the statement I made last year before this subcommittee 
and find that the points made in it are equally applicable today. Accordingly, 
I wish to again present the case of the small fiber box manufacturer who must 
cope with this legislation in his daily life. 

My company was founded 37 years ago in Keokuk, Iowa, as a single plant 
engaged in the manufacture of fiber shipping containers. I became a salesman 
for the company in June 1924 and was its president from 1937 until very re- 
cently when I became chairman of the board. The company has grown steadily 
and substantially over the years until we now have several plants in the Central 
and Southwestern States where our principal markets are located. 

While we have grown, we are still what I believe your subcommittee would 
call a small business. In the year 1956 we sold 1.49 percent of the total fiber 
boxes sold in the United States, which is a pretty small amount. We are 
probably about 15th in size in the United States. Most of the larger companies 
are integrated and have the advantage of owning their own mills for the 
manufacture of paperboard and also have pulpwood acreage to supply the mills. 
Hence, in order to survive, we must buy our paperboard from the mills at the 
market price and compete with the larger and more fully integrated operators. 
We compete in an industry that has approximately 350 manufacturers who 
operate 600 plants in the United States. In other words, we are smalltown 
folks and not Wall Streeters. 

I am not a lawyer, but over the course of the years, I have tried to under- 
stand the laws applicable to the merchandising problems of this company and 
in particular, have struggled with the Robinson-Patman Act since 1936. I am 
continually confronted with questions under the act. The Robinson-Patman 
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Act says I must charge the same price for shipping containers of like grade 
and quality. What is “like grade and quality” in shipping containers? We 
make many variations of containers which my sales manager must price. What 
price variations can be made? 

The act also provides that we may defend a claimed discriminatory price on 
the ground that we met a competitor’s price in good faith. Purchasing agents 
will frequently tell us that our competition is selling at a certain price, let us say, 
$5 a thousand boxes cheaper than we are. Sometimes he will give us the name, 
sometimes he will not. Sometimes you are sure he is telling the truth, some- 
times you have doubts and have the feeling that he is bargaining. What do I 
tell my sales manager when he asks me whether he can meet the price that the 
purchasing agent claims our competition has quoted? I tell him to get a letter 
from the purchasing agent. He says the purchasing agent will be insulted and 
refuse; we will lose the customer. What do we do then? These problems, in 
various forms, must be answered every day especially in the present highly 
competitive market. 

I have listened to my company attorneys and our trade association counsel 
many times and I find that we are not allowed always to meet a competitor’s 
price. If the competitor’s price is unlawful we are not supposed to meet it. 
Who is going to tell a manufacturer selling shipping containers in Keokuk 
whether the price of one of his giant competitors is lawful or unlawful? His 
sales manager must have a decision that day, not later. Must he be constantly 
taking chances when he decides to meet a competitor’s price? 

Then, too, we have always wrestled with the question of quantity discounts. 
There are many savings in selling large volumes to large accounts; sometimes 
these appear in strict cost accounting and sometimes they do not. We are told 
by our lawyers, however, that the decisions of the Federal Trade Commission 
and the courts have made an attempted cost justification almost impossible with 
the requirement of overrefined accounting systems that are not practical as a 
business matter. 

I merely cite these features of the present Robinson-Patman Act so that you 
will know why our problems today are so difficult. I am told that almost 
every commentator who ever wrote about the act acknowledges that it is con- 
fusing, that the Sherman Act seems to want “tough competition” and the Robin- 
son-Patman Act wants “soft competition,” and that the more you try to follow 
the Robinson-Patman Act the closer you may get to violating the Sherman Act. 
I am not equipped, however, as a businessman to get into these refinements, 
but I wish to emphasize the fact that the Robinson-Patman Act is already a very 
confusing piece of legislation and one extremely difficult to apply to the daily 
problems faced by businessmen. 

To my knowledge there have been no congressional debates on the present 
S. 11. Last year, in preparing my statement, I went through the House of 
Representatives debate of June 11, 1956, on H. R. 1840, and I believe that my 
observations at that time bear repetition. 

Congressman Patman, in his speech to the House, made an explanation of 
what his amendment would do that, to my layman’s mind, seems almost absurd 
on its face. Congressman Patman, after due consideration of a question by 
Mr. McCulloch, answered as follows (Congressional Record of June 11, p. 9018) : 

“Mr. McCuttocnu. If the effect of the discrimination is to injure, destroy, or 
prevent competition and it is done in good faith, is that a complete defense on 
the part of the person who does it? 

“ANSWER. Yes; if the effect of the discrimination does not go further and be 
of a nature which may substantially lessen competition or tend to create a 
monopoly, the good-faith defense will be complete.” 

He then went on to say, and his reference to the “author” of the bill is appar- 
ently to himself, (Congressional Record, June 11, p. 9018) : 

“The author of the bill understands that the difference between the variously 
stated adverse effects is a difference of degree, and not a qualitative difference. 
In other words, the effects of a discrimination may be of the kind which prevents 
competition, but if the effects are of sufficient severity and substantiality, the 
courts may well rule that the effect substantially lessens competition.” 

Thus, as I undersand it, if you injure or destroy competition but you show 
it was done in good faith to meet a competitor’s price, you have a full defense. 
But if you substantially lessen competition, good faith meeting of a competitor’s 
price is not a defense. This sounds almost beyond comprehension. Almost any 
ordinary person would believe that destroying competition was a worse offense 
than lessening competition, but apparently that is not so under this topsy-turvy 
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proposed legislation. Just so that it is clear that this answer of Mr. Patman in 
construing his own bill was not a mere slip or inadvertence, I am quoting an- 
other answer to a question put to Mr. Patman in the committee hearing in the 
House and inserted in the record by him (p. 9010) : 

“Mr. Maerz. Your bill, then, recognizes that good faith under certain circum- 
stances where the effect of the discrimination is to injure or destroy competition 
should be a complete defense. 

“ANSWER. The author of the bill recognizes that under the bill good faith 
would be a complete defense under certain circumstances where the effect of the 
discrimination is to injure or destroy competition.” 

Later on Congressman Patman indicated that conduct which produced a sharp 
sudden death to a competitor might not be a violation but if it resulted in a lin- 
gering illness it was something that the Federal Trade Commission might use to 
institute a proceeding (see p. 9020), because in practice the Commission would 
not bother with a mere transitory, single event. 

In analyzing the bill the very able chairman of the House Judiciary Commit- 
tee construed the bill the same way Congressman Patman did. In his state- 
ment he said, page 9025, Congressional Record : 

“It is important to note, however, that the good faith provision of section 2 
(b) is still preserved as a complete defense to a charge of discrimination when 
the effect of the discrimination falls short of the requisite substantial lessening 
of competition. Good faith, for instance, would still be a complete defense to a 
discrimination where the effect of the activity may be to injure, destroy, or pre- 
vent competition with any person who either grants or knowingly receives the 
benefit of such discrimination, or with customers of either of them.” 

Now, just how do I apply this proposed law to my business? Suppose, for 
example, my sales manager in Arkansas comes in and he says one of our large 
competitors who has never traded in the Arkansas area before is trying to intro- 
duce his product to one of our good customers at $2 a thousand under our al- 
ready very reasonable low margin price. He wants to know what he can do. 
He tells me he is sure of his facts because the purchasing agent showed him 
the quotation. How do I apply 8. 11 to this case? I tell him that under the 
Robinson-Patman Act he has the right to meet the equally low price of a com- 
petitor if it’s done in good faith. Now, let us suppose that S. 11 has gone 
through then I tell him that he can do it in good faith even if it destroys com- 
petition, but he must not do it if it “substantially lessens’ competition. If that 
answer does not cause him to lose all faith in my sanity, he will no doubt ask 
for further explanation. I tell him that the competition we are worrying about 
is that our customer may in turn, because he gets cheaper boxes, sell the product 
cheaper than some competitor of his. Do we know what the customer is going 
to do and how much the customer’s competitor is going to be hurt? Well, the 
answer would be “No, we don’t know.” Does that excuse us? Congressman 
Patman says “No.” He says it isn’t what you think, it is what the effects turn 
out to be. On page 9019 of the Congressional Record, Congressman Patman 
says: 

“Answer. The question of the seller’s intent does not enter into the prohibi- 
tion set out in section 2 (a) of the act. It is the intention of the act to 
place the standards of illegality as much as possible upon the effects of the 
discriminatory practice, rather than upon what may be in the mind of the cor- 
poration engaged in the discriminatory practice. 

“The matter of intent may, however, enter into the question of whether or 
not good faith is shown—this is difficult to say—the matter of what consti- 
tutes good faith has become greatly confused and different people inevitably 
have widely different ideas about it.” 

So I have to tell the sales manager that it will be the effect of our decision— 
which may not develop for some months or years—that will make our conduct 
lawful or unlawful. Of course he reminds me that the decision has to be made 
today and we will not know the effects until much time has lapsed. Then I 
tell him that somewhere in the debates the Congressman said that his amend- 
ment wouldn’t apply to a transitory transaction. But the sales manager then 
reminds me that most of our orders are sold for a 60- or 90-day supply and 
we often extend them to a 6-month supply. Our prduct is not a day-by-day 
sale and purchase. Is that a transitory effect, he asks, or is it a long-time effect 
of lessening competition, if our customers use our low price to reduce the selling 
price of his packaged article in competition with someone else? 

When we get into this quandary we send for our lawyer. I have discussed 
this with my hometown Keokuk lawyer and asked him if we get into trouble 
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before the Federal Trade Commission or are sued for treble damages who will 
have the burden of proof on this lessening of competition question. He says 
he does not know, that the law doesn’t say, but that the implication is that 
the burden would be on our little company to prove that it didn’t lessen com- 
petition. I asked him whether he would undertake such a problem if we got 
into trouble, and he has frankly stated that it would be way beyond his ex- 
perience; that we would have to have industry surveys, that we would have to 
retain specially trained counsel who have practiced before the Federal Trade 
Commission and have other antitrust experience, that they would be very ex- 
pensive, and that we would probably be beaten anyhow because the Federal 
Trade Commission ordinarily decides in favor of itself when it has brought a 
complaint. 

I then tell the sales manager that we have a tough “nut.” What should we 
do; hadn’t we better pass up the business? He says, “Well, if we do that in 
every case where a raid is made on one of our accounts by one of the larger 
companies situated far away from us, we will lose one customer after another 
throughout our whole territory and eventually we will shrivel up and decline.” 
So, I then ask the only question left. Why don’t we reduce our price to the 
same level to all our customers buying similar boxes in this particular market 
so that no one can accuse us of discrimination?’ He then says, ‘Well Boss, you 
know better than I do that if we do that in all our markets when we are faced 
with a competitive price on a particular account we will be down in a very 
little time to a bankruptcy level. Without dire results, we cannot reduce our 
entire price level to all our customers buying similar boxes every time some- 
one wants to raid one of our customers.” 

The latter alternative I was shocked to find, was the one that Congressman 
Rogers, one of the proponents of the bill, wants. He frankly stated in the 
House that his idea was that this bill would tend to make manufacturers 
reduce their entire levels when they meet with sharp competition. He says, 
on page 9028, Congressional Record : 

“There are those who argue that we should follow the opposite course and 
permit sellers to meet competition by means of discrimination. Otherwise, they 
warn, the seller is placed in an ‘economic straitjacket,’ may not reduce its prices 
at all, and the consumer will suffer. On the basis of both logic and experience 
this argument must be rejected as unsound. Is it not more reasonable to as- 
sume that vigorous price competition—which revitalization of the Robinson- 
Patman Act will help insure—would compel the concern in question to make its 
price reductions available to all competing buyers in the market? This, I 
would emphasize, is the only reliable method for protecting the interests of 
the consumer.” 

It is apparent that Congressman Rogers dislikes all manufacturers, includ- 
ing small ones, because if we have to reduce our price level throughout our 
whole market every time we are met with a competitior’s price on one of our 
accounts, we cannot exist for very long. 

If this bill goes through, then, we are going to be compelled, that is my 
sales manager and me, to try to decide whether we can meet a competitor’s 
price in good faith and to try to apply distinctions such as that in meeting a 
competitor’s price we can destroy competition but we can’t lessen it. It 
seems to me that I have said enough to show that the bill bristles with prob- 
lems. Congressman Celler said with respect to the obvious lack of clarity of 
the proposed amendment, Congressional Record (p. 9027) : 

“You must cast the ballot of decision. I have given serious consideration 
to the matter and as I indicated before, this bill has many hidden meanings; it 
presents many problems. [I may be wrong, though I doubt it, but it is very 
much like an iceberg. You can see one-fourth of the iceberg, but possibly three- 
fourths of that iceberg is submerged and hidden. There are many things in 
this bill which may take many Supreme Court decisions to clarify, for example 
the distinction between the injury clauses of section 2 (a) which are crucial 
in determining whether the good faith defense is applicable.” 

Somebody may suggest that I should not worry, that the Federal Trade Com- 
mission after all will not proceed except in the aggravated cases. They also 
Say that everybody will probably be violating the act anyhow to a greater or 
lesser degree and it will become like the prohibition law. However, I am 
told by my lawyers that the penalty of a cease and desist proceeding of the 
Federal Trade Commission is not the only danger, but the Robinson-Patman 
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Act can be privately enforced by treble damage actions; and in our industry 
I am told that such claims have been made and settlements have been paid. 
In other related industries, such as the can industry, there have been large 
court judgments awarded. I do not want to run the risk of treble damage 
actions and have the court say that we would have had a good defense if all 
we had done was to destroy competition when we met the price, but that we 
also “lessened competition,” or some other legal mumbo-jumbo, as we have to pay. 

I would like the privilege of conducting my business down in Keokuk, Iowa, 
so that I can understand what I am doing when I make a decision as to 
whether I meet a price or whether I don’t, and I do not want to have to wait to 
see the effects of it, as Congressman Patman says I have to, before finding out 
whether I am a lawbreaker or not and whether or not I am running the risk of 
a treble damage action. 

The Robinson-Patman Act is a confusing act. The senate of the United 
States is the world’s greatest deliberative body. The Judiciary Committee of 
the Senate is composed of the leading lawyers of the Senate. It is my re- 
spectful suggestion that this committee recognize the unsoundness of this 
proposed legislation and either eliminate it entirely or at least make it under- 
standable so that a middle-western manufacturer can apply it in the everyday 
problems of his business as an American citizen should be able to do. 

I wish to thank you for the opportunity to express the viewpoint of the 
Fibre Box Association. 


Frere Box ASSOCIATION, 
Washington, D. C., March 27, 1957. 
CLERK, 
Subcommittee on Antitrust and Monopoly, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear Sir: Attached is an original and 50 copies of a statement filed by Mal- 
colm K. Whyte, Esq., counsel for the Fibre Box Association on behalf of that 
organization in opposition to Senate bill 8. 11. 

We would appreciate this statement being made a part of the record of the 
hearings on this measure and that it be given consideration by the Senators 
considering S. 11. 

Thank you for your assistance and cooperation. 

Very truly yours, 
Frpre Box ASSOCIATION, 
WILLIAM B. GITTENS. 


STATEMENT OF MALCOLM K. WHYTE ON BEHALF OF FIBRE Box ASSOCIATION 


I am Malcolm K. Whyte, an attorney of Milwaukee, Wis. I am counsel for 
the Fibre Box Association and file this statement on its behalf in opposition to 
Senate bill S. 11. 

The Fibre Box Association is a national trade association of corrugated and 
solid fiber shipping container manufacturers with its principal office at 224 
South Michigan Avenue, Chicago, Ill. The 138 member companies operate ap- 
proximately 341 box manufacturing plants which produce about 77 percent of 
the fiber shipping containers made in the United States. The fiber box industry 
in 1956 manufactured approximately 97,619 million square feet of shipping con- 
tainers having a dollar value in excess of $1,600 million. 

On June 27, 1956, it was my pleasure to appear before your subcommittee with 
Messrs. Justin D. Hill, vice president, Lawrence Paper Co. of Lawrence, Kans. ; 
Dudley W. Maxon, president, the Ohio Boxboard Co. of Rittman, Ohio; and 
Richard N. Hoerner, chairman of the board of Hoerner Boxes, Inc., of Keokuk, 
Iowa, all representatives of small- and medium-sized member companies of this 
association. At that time we presented the Fibre Box Association’s protest and 
the protests of the individual companies against the enactment of Senate bill 
S. 11 then under consideration in the second session of the 84th Congress. 

Mr. Hoerner and I are filing statements this year which express the Fibre 
Box Association’s and its members strenuous objection to the new Senate bill 
S. 11. The passage of almost a year has not changed our views nor that of the 
members of the fiber box industry with regard to this legislation. 

This industry was and still is virtually unanimous in opposing S. 11, and 
I need hardly point out that the companies in the industry range from the large 
integrated company to the small box shop. There is no monopoly situation in 
this highly competitive business. The largest company in the industry produced 
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only about 6.5 percent of the total business and in 1956 the 10 largest companies 
manufactured an aggregate of only 42.3 percent of the business. 

The members of this industry resent the constant threat of unlawfulness which 
S$. 11 would thrust upon them in their normal business activity of meeting com- 
petitors’ prices. This is not an industry where price levels are rigid—each 
company daily must determine whether to meet competitors’ prices to hold 
present customers or to obtain new business. I quote from Mr. Justin Hill’s 
testimony of last year where he said: 

“It is almost a daily problem in my little company, and it is certainly a daily 
problem in every larger company, for the sales manager to decide whether to 
meet a competitor’s price or to pass up the business. Up until now we have 
thought that we were entirely safe in deciding to meet a competitor’s price, if we 
acted in reasonably good faith. This new amendment, as I understand it, will 
take away our good-faith defense if the effect of the discrimination may be 
substantially to lessen competition.” 

Since 1936 I have spent many hours advising the Fibre Box Association as well 
as many individual clients with respect to the practical application of the 
Robinson-Patman Act. I use the phrase “practical application” because the 
present act is already so full of difficulties that if an attorney attempted literally 
to take all decisions and pronouncements at face value he might be forced to 
advise the businessman to look for a new job. 

It is a most difficult problem in applying the present act to determine whether 
a particular price discrimination substantially lessens competition or injures, 
destroys, or prevents competition. The cases are far from clear. There are no 
well recognized criteria to test whether a certain discrimination lessens, destroys 
or prevents competition. Some cases indicate that any injury to a competitor 
may substantially lessen competition. 

S. 11 aggravates rather than alleviates this situation. Under this bill, a 
seller may justify a price discrimination if he, in good faith, was meeting a com- 
petitor’s price but only if the discrimination does not substantially lessen com- 
petition. Thus each sales manager would be faced with the task of determining 
whether meeting his competitors’ prices would “substantially lessen competi- 
tion”. Last year’s congressional debates on this measure indicate that under 
its provisions a seller may lawfully destroy a competitor but it is unlawful to 
substantially lessen competition. His lawyers can’t tell him what th s distine- 
tion means. Certainly the manufacturer will have to possess an extrasensory 
perception on the subject to apply it in practice. 

Under Congressman Patman’s explanation of the bill, whether a sales man- 
ager’s decision and course of conduct with respect to meeting a competitor’s price 
is lawful or unlawful, will depend not on the then surrounding circumstances 
nor on his good intentions, but will depend on the “effects” of his decision as they 
may work out months or even years later. In simple language, the test is not 
what he wanted to do, tried to do, or intended to do. but how the matter turned 
out perhaps a year or two later with the results of his act being intermixed and 
affected by the complicated forces and other circumstances of the market place. 

Mr. Dudley W. Maxon, an attorney and president of the Ohio Boxboard 
Co., summed up the position of the fiber box industry when he appeared before 
you last year and said: 

“As a practical matter I believe that the enactment of this amendment will 
make the law so vague that all attorneys will be compelled, in advising on 
competition matters, to tell their clients to either not meet a competitor’s price 
or take a ‘calculated risk.’ I think this result is bad and I think so both as a 
lawyer of considerable experience and an executive. 

“Further than that, it seems to me that when a law is passed which on its 
face seems to be contrived to be vague rather than explicit and to compound 
and increase uncertainties and becloud areas, it breeds general disrespect for 
the law, which we do not believe is progressive or healthy for the American 
business community.” 

The following question by Mr. Seeley, assistant counsel for your subcommittee, 
and the answer by Mr. Maxon further amplified this position : 

“Mr. SEELEY. Are you not willing to repose faith in our system of jurispru- 
dence? (In referring to cases which might be brought should S. 11 be ena ted.) 

“Mr. Maxon. * * * No, I think what we want is a law that we all under- 
stand. We cannot play any game if we do not know what the rules are, can we? 
If we should be regulated, all right, let us regulate, but let us regulate so thit we 
all know what it is and so that we can make our decisions now and not have to 
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wait for 3 or 4 years to find out whether what we did was right or wrong, and 
when we exercised the best of good faith that we knew how in doing it.” 

The Fiber Box Association strenuously opposes the adoption of S. 11 which 
will add further confusion to an already badly drafted act and becloud the daily 
competitive price transactions of the sales managers in our industry. 

We respectfully request that this subcommittee give S. 11 its most full and 
careful consideration. 





STATEMENT OF NATIONAL PAINT, VARNISH AND LACQUER ASSOCIATION, INC. 


The National Paint, Varnish and Lacquer Association, Inc., with headquarters 
at 1500 Rhode Island Avenue NW., Washington, D. C., is a voluntary, non- 
profit, industrywide organization, originally established in 1888 and now com- 
prising approximately 1,400 members, a large majority of whom are owners of 
small businesses. They are engaged in the manufacture and distribution of 
paint, varnish, lacquer, and allied products, or of equipment and materials used 
in such manufacture. 

The association appreciates the privilege afforded it and the industry to file 
this statement with your subcommittee. We are of the opinion that the amend- 
ment proposed by this bill is unnecessary and would have an extremely adverse 
effect on the members of the industry. It is for this reason that we are impelled 
to file this statement. 

The law as it reads now allows a seller to meet the lower price of a com- 
petitor so long as this is done in good faith. The importance of this right 
should not be underestimated. The ability to meet competitive conditions, and 
to do this quickly, is a necessity of existence for every company. Few have a 
large staff of lawyers and economists to advise them each time they are faced 
with meeting a competitor’s price. The Robinson-Patman Act rightly affords to 
a manufacturer the important asset of flexibility in meeting constantly changing 
competitive conditions. Congress had a firm recognition of this when it in- 
cluded the good-faith defense in the act as originally passed. 

It should be emphasized here that the meeting of competitive prices in good 
faith is available only as a defensive measure. It is not available, within the 
present terms of the act, as an offensive measure to drive competitors out of 
business. 

The proposed amendment, though advocated as a limitation of the good-faith 
defense, will, for practical reasons, amount to outright repeal. The proposed 
language limiting the good-faith defense is to allow the defense ‘“* * * unless 
the effect of the discrimination may be to substantially lessen competition or 
tend to create a monopoly in any line of commerce, in any section of the 
country * * *.” If this were enacted into law a businessman would be faced 
with determining beforehand whether or not meeting a competitor’s low price 
would substantially lessen competition. How one proves his price changes have 
not lessened competition is not clear even to some of the most experienced 
antitrust lawyers. The impracticability of making this determination would 
mean that the seller would refrain from lowering his price to meet his competi- 
tor’s price in order to avoid prosecution under the act. His other alternative 
might be to lower his prices to all his customers. For many companies this 
would be as impractical as the first alternative, since many could not afford to 
do this and stay in business. 

Thus, the amendment proposed in this bill would allow a seller attempting to 
meet his competitor’s lower prices to some customers, only the recourse of 
reducing prices to all customers. Since this may well mean that he will reduce 
them to none, we strongly believe that the only possible result will be rigid 
rather than truly competitive prices and the destruction of many companies. 

The right to compete effectively in price is vital to all businessmen, but 
especially to small enterprises. The small-business man cannot create con- 
sumer acceptance for his wares with a costly nationwide advertising campaign. 
He does not enjoy the advantage that goes with a brand name that is practically 
a household word. His greatest asset is his ability to make decisions quickly 
and to conduct his operations flexibly. Depriving the small-business man of 
this essential flexibility of the right to meet competitive price offers to hold his 
own in the market, would be to undermine his position in the business world. 

We respectfully submit that such a result would be completely counter to the 
original intent of Congress in passing the act; that a complete good-faith defense 
should be retained for the preservation of competition and that this committee 
and the Congress should act unfavorably on this proposed legislation. 
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STATEMENT OF JULIAN D. Conover, EXECUTIVE VICE PRESIDENT, AMERICAN 
MINING CONGRESS 


The American Mining Congress, the national organization representing all 
branches of the mining industry, respectfully opposes the enactment of S. 11. 

It is our belief that adoption of this bill would serve no useful purpose, but on 
the contrary would throw doubt and uncertainty into a broad field of lawful 
and long-accepted pricing practices which actually insure competition and thus 
inure to the benefit of the consumer. 

Under the provisions of S. 11, as we understand them, the so-called good- 
faith defense now provided in the law for alleged price discriminations would 
be limited to those cases where the seller could prove that a price reduction did 
not substantially lessen competition or tend to create a monopoly “in any line 
of commerce, in any section of the country.” Since it would be necessary to 
determine beforehand the effect which a price reduction would have on com- 
petition and whether it would cause a tendency toward a monopoly, elimination 
of this defense might well make it difficult, if not impossible, for companies 
producing such important and widely used products as cement, coal, steel, and 
vther mineral commodities to meet a competitor’s bona fide lower price without 
running the risk of violating the law. 

This is an untenable position in which to place a seller who must meet an 
equally low price offered to his customers by a competing seller, if he wishes 
to maintain his business and to continue to provide the employment, the tax 
revenues, and the production which are so vital to our economy. How is the 
producer to determine the effect that his lowering of a price might have on 
competition when so many learned judges, lawyers, and Government adminis- 
trators cannot agree on the meaning of the words “substantially to lessen com- 
petition or tend to create a monopoly”? 

The Honorable Mr. Celler, chairman of the House Judiciary Committee, 
graphically pointed this out last year, during the consideration of similar legis- 
lation, when he stated, “There are many things in this bill which may take 
Supreme Court decisions to clarify, for example, the distinction between the 
injury clauses of section 2 (a) which are crucial in determining whether the 
good-faith defense is applicable.” We submit that it is not in the interest of 
good government to enact legislation which admittedly will create great uncer- 
tainties as to the intended meaning—uncertainties which may take many years 
to resolve. 

The difficulties and confusion that would be created by the proposed legislation 
were also ably expressed by the late Mr. Justice Jackson during the oral argu- 
ment in the case of Standard Oil Company v. Federal Trade Commission, when 
he said “The whole philosophy—what troubles me—the whole philosophy of the 
Sherman Act is go out and compete, get business, fight for it. Now the whole 
philosophy we are asked to enforce here is that you really must not, you should 
let this business go and not meet the competition. I have difficulty in knowing 
where we are with this, and I should think the people who are trying to ao 
business would find it much more troublesome than we do, for it does not trouble 
me but once a term, but it must trouble them every day.” 

We believe that the purpose of the antitrust laws is to maintain healthy com- 
petitive markets from which will naturally flow the strong and dynamic economy 
so essential to the overall welfare of our country. When legitimate competition 
is stifled the American people are deprived of the economic benefits resulting 
therefrom—contrary to the principles of the free-enterprise system under which 
our Nation has grown and prospered. 

We likewise are not encouraged by the effect the bill may have on the presently 
lawful practice of meeting competition through absorption of freight. It is 
true that the bill states that “nothing contained herein shall be construed to alter 
the law applicable to absorption of freight or shipping charges.” Serious ques- 
tion may arise, however, in determining just what is the law applicable to freight 
absorption. The Senate report accompanying similar legislation last year 
stated, “The absorption of freight charges by sellers is not illegal per se under 
existing law” and “would not be illegal per se, if this bill is enacted.” The 
report also stated that the principie laid down by the Supreme Court in F. T. C. 
v. Staley (324 U.S. 746) “would continue to be the law if this bill were enacied.” 
It is to be noted that in this case the Supreme Court stated: 

“But it does not follow that respondents may never absorb freight when their 
factory price plus actual freight is higher than their competitor’s price. Con 
gress has left to the Commission the determination of fact in each case whether 
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the person charged with making discriminatory prices acted in good faith to 
meet a competitor’s equally low prices.” 

Thus it appears that the law respecting freight absorption may mean what- 
ever the Commission—the makeup of which changes from time to time—may 
determine it to be. Is it not possible, or even likely, that enactment of this pill 
might influence an adverse change by the Commission in the existing law with 
respect to freight absorption? Obviously such an effect would be highly detri- 
mental to the normal conduct of competitive business in this country. We suvmit 
that legislation should not be enacted which might raise serious doubts con- 
cerning the long accepted and clearly desirable practice of absorbing freight 
for the purpose of meeting competition. 

We are convinced that this proposed legislation would have serious adverse 
effects on competitive industry in this country, and we strongly urge that it be 
rejected. 


NATIONAL Retat~t LUMBER DEALERS ASSOCIATION, 
Washington 6, D. C., March 21, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, Senate Judiciary Committee, 
United States Senate, Washington, D.C. 


Dear SENATOR KEFAUVER: Attached hereto is a statement on behalf of the 
National Retail Lumber Dealers Association on §S. 11. 
We respectfully request that this statement be incorporated in the record of 
hearings before the Antitrust Subcommittee of the Senate Judiciary Committee, 
Yours very truly, 
JOHN H. Etse, Counsel. 


STATEMENT OF JOHN H. ELseE, ON BEHALF OF NATIONAL RETAIL LUMBER DEALERS 
ASSOCIATION 


Mr. Chairman and members of the subcommittee, my name is John H. Else, 
and I appear here on behalf of the National Retail Lumber Dealers Association. 

We wish to go on record in opposition to 8. 11 now the subject of hearings 
before your committee. 

There are approximately 30,000 retail lumber and building materials dealers 
in the United States, most of whom are to be found in smaller towns. Many 
of these dealers are located great distances from their suppliers of many of the 
products sold by such dealers. 

Many of the products sold by the average retail lumber and building mate- 
rials dealer are heavy and bulky materials. 

Freight charges on such materials are often a substantial portion of the costs 
to the retail dealer. 

Freight absorption by the sellers of many of these products is one method of 
reducing price to meet the price of a competitor who is located near the cus- 
tomer, thereby having a freight advantage. 

Freight absorption by sellers is important to the retail lumber dealer because 
it provides him with a greater number of suppliers from which he may pur- 
chase his materials. Without freight absorption, the dealer in many instances 
would have to look solely to a local supplier who might or might not be equipped 
to supply the retailer. 

If a small producer in a distant rural area were to be prevented from absorb- 
ing freight and meeting his competitor’s price in the city where the demand for 
his product exists, he might soon find himself out of business. 

To have available a number of suppliers provides competition which inures 
to the benefit of the consumer. 

S. 11, now before this subcommittee, provides in part “That unless the effect 
of the discrimination may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, in any section of the country, it 
shall be a complete defense for a seller to show that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made 
in good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor: Provided further, That nothing contained 
herein shall be construed to alter the law applicable to the absorption of freight 
or of shipping charges.” (Italic ours.) 

This bill is extremely vague as to what a seller can and cannot do. The pro- 
vise pertaining to freight absorption is also very vague. 
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At first blush, one might think that S. 11 would settle the question of the 
legality of freight absorption. However, this is not the case. 

The first underlined provisions set out above would create a situation where 
a seller would have to rely upon his lawyer’s opinion each time he reduced his 
price to meet his competitor’s price. 

Any price difference might result in injury to competition. By passing 8. 11, 
it seems to us that the Congress would be adopting the principle that competi- 
tive effort must stop short of a possible injury to a competitor. 

The right to meet competition is a necessary part of our form of economy for 
the protection of the consumer. It is also necessary to enable small-business 
men to develop and retain their share of the market. 

Under S. 11, we are fearful that the supplier with a freight rate advantage 
would be given a monopoly in his area. 

If the producer has a large number of plants distributed over different areas, 
he would have, under §. 11, an advantage over the producer with only one plant. 

Rather than to foster competition, it appears to us that S. 11 would encour- 
age price uniformity and price rigidity contrary to the intent of the antitrust 
laws and contrary to the best interests of the consumer, the retail distributor, 
and the manufacturer. 

S. 1211, introduced by Senator Capehart on February 14, would write into 
statutory law the decision in the Standard Qil of Indiana case, making it “a 
complete defense to a charge of discrimination in price, or in services or facili- 
ties furnished, if a seller shows that his lower price, or his furnishing of greater 
services or facilities, was made in good faith to meet an equally low price of, 
or services or facilities of comparable value furnished as offered by a competitor : 
and, provided further, that it shall not be a violation of this act for a seller, 
acting independently, to sell at delivered prices, or to absorb freight to meet in 
good faith an equally lower price of a competitor * * *.” (Italics ours.) 

We believe that S. 1211 will assure the continuance of competition and will 
be for the best interests of the consumer. We, therefore, respectfully urge the 
subcommittee to reject S. 11, and to approve S. 1211. If, however, the com- 
mittee decides to favorably report S. 11, we respectfully suggest that the proviso 
pertaining to freight absorption be stricken from the bill and the following sub- 
stituted therefor : 

“And provided further, that it shall not be a violation of this act for a seller, 
acting independently, to sell at delivered prices, or to absorb freight to meet in 
good faith an equally low price of a competitor.” 

I appreciate the opportunity to present the views of this association and its 
members to this subcommittee. 


NATIONAL TANK TRUCK CARRIERS, INC., 
Washington 6, D. C., April 1, 1957. 
Hon. Estes KEFAUVER, 
United States Senate, 
Washington, D. C. 

My Dear SENATOR: As chairman of the Subcommittee on Antitrust and Mono- 
poly Legislation, as appointed under the Senate Judiciary Committee, 1 am for- 
warding for your info1mation, and distribution to the subcommittee members, 
copies of the resolution on 8S. 11 and H. R. 11 adopted by National Tank Truck 
Carriers, Inc. 

Very truly yours, 
C. AUSTIN SUTHERLAND, Managing Director. 

Enclosures. 


RESOLUTION BY THE NATIONAL TANK TRUCK Carriers, INC. 


Whereas the National Tank Truck Carriers, Inc., has long been pledged to 
support a vigorous competition throughout our economy and most particularly 
in the petroleum industry ; and 

Whereas we, the directors of this association, are convinced that preservation 
of the right of self-defense against price raids by competitors is an essential 
to this vigorous, healthful competition ; and 

Whereas we know from practical experience that failure and inability to 
meet rate competition compels shifting of traffic and feel that the basic right 
of competitive self-defense is greatly imperiled for other industries by H. R. 11 
and S. 11 now pending in the national Congress: Therefore be it 
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Resolwed, That we, the directors of the National Tank Truck Carriers, Inc., 
do unanimously condemn both the principles and the specific language of H. R. 
11 and S. 11 and do strongly urge their defeat in the Congress; and be it 
further 

Resolved, That the secretary shall be directed to forward a copy of this reso- 
lution as unanimously adopted this 16th day of January 1957, to the appro- 
priate committees of the Congress. 

Approved January 16, 1957. 

[SEAL] NATIONAL TANK TRUCK CARRIERS, INC., 

By C. Austin SUTHERLAND, 
Secretary. 


ALABAMA STATE CHAMBER OF COMMERCE, 
Montgomery 1, Ala., March 19, 1957. 
senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: I am enclosing a statement of' policy adopted by the 
Alabama State Chamber of Commerce after careful consideration of the pro- 
visions of S. 11. 

Please see that this statement is filed with your subco nmittee of the Senate 
Judiciary Committee which is now studying this proposed legislation. 

Yours very truly, 
JOHN M. Warp, 
Executive Vice President. 


STATEMENT OF POLICY OF THE ALABAMA STATE CHAMBER OF COMMERCE ON S. 11 


The Alabama State Chamber of Commerce desires to go on record as opposing 
the passage of 8.11. This bill and its companion bill H. R. 11 would subject all 
businesses, large and small, to unworkable restrictions in their right to engage 
in competition in good faith. Under the present law a seller may make a price 
reduction to one or a few customers when this is done in good faith to meet a 
lower price that a competitor is offering. He cannot undercut his competitor to 
beat the offered price—he may only meet his competitor’s offer. This is free 
competition and it is only fair that business should be given this opportunity. 
Under the proposed legislation this essential element of free competition would 
be unlawful. 

More important to Alabama and this section of the country is the application 
of S. 11 to the practice of freight absorption. Southern manufacturers must 
often rely upon absorbing part of the freight costs in order to compete with 
northern and eastern markets. Those who have studied S. 11 believe that 
should this bill pass, our manufacturers would be unable to absorb any freight 
cost thereby removing them from active competition in distant markets. 

S. 11 and H. R. 11 would virtually eliminate the good-faith defense to prose- 
cution under the Robinson-Patman Act. The board of directors of the Alabama 
State Chamber of Commerce is unalterably opposed to further regulation of the 
freedom of competition. We urge continuance of the Robinson-Patman Act in 
its present form rather than the adoption of the restrictive amendments pro- 
posed. In our opinion the proposed legislation does not, as its advocates would 
have us believe, encourage competition but in fact hinders it. 


NORTHERN CALIFORNIA Foop DEALERS ASSOCIATION, INC., 
Sacramento, Calif., March 19, 1957. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 


DeaR SENATOR KEFAUVER: The writer, secretary-manager of Northern Cali- 
fornia Food Dealers Association, is representative for close to 500 retail food 
merchants, distributors, and processors in northern California. We are all 
typical small-business people doing what we think is a good job in our respective 
capacities. 

Back in the 1930's the Robinson-Patman bill became law and manv of the so- 
ealled special deals enjoyed by big business fell by the wayside. However, it 
wasn’t many years before certain weaknesses in the legal framework of the 
Robinson-Patman Act became apparent and the “termites” of big business began 
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eating away at the framework, leaving no stone unturned in an effort to uncover 
a new avenue called fair advantage, and made possible through applied pres- 
sure on sellers, in the buying departments of the big fellows. 

We feel that these price advantages enjoyed by the few bigs filter down to 
the grassroots of practically every town and community in our United States 
and while everything on the surface, insofar as prices and practices are con- 
cerned, may seem in orderly control, we who are close to the problem know that 
we are at a definite disadvantage and small business will suffer “creeping pa- 
ralysis” at all levels of operation. 

If S. 11 equality of opportunity bill is the answer that will straighten out a 
lot of today’s unfair practices then we ask your support in the interest of equal 
opportunity to one and all—big and little alike. 

Our people neither ask nor want more than a square deal from our suppliers 
but this we must have or we’re out of business before we know it and not because 
of our inefficiency of operation; but, Senator, we know that unless we buy right, 
we can’t sell right. 

I am taking the liberty of enclosing self-explanatory material that may or 
may not be enlightening to you, but will refresh you on the subject. 

We thank you for hearing us out and our hope is for passage of S. 11 equality 
of opportunity bill. 

Sincerely yours, 
L. N. Taytor, President, 
W. C. Permar, Secretary-Manager. 


EXAMPLES OF HARMFUL DISCRIMINATORY PRACTICES PERMITTED UNDER THE Loop- 
HOLE IN THE RoBINSON-PATMAN ACT MAKING MEETING COMPETITION A COMPLETE 
DEFENSE TO A CITARGE OF DISCRIMINATION, WuHicH H. R. 11 Is DESIGNED TO 
CLOSE 

EXAMPLE A 


A large national chain with thousands of stores across the country purchases 
the entire output of a small independent canner. The chain receives a low unit 
price because, among other reasons, the canner has no promotion costs since it is 
selling its entire output to one large buyer. The chain takes the price quotation 
given by this small canner to a large canner of the same product who markets 
under a well known name brand, and asks that it be given the same price. Since 
the small independent canner is in competition with the name brand canner in 
supplying the chain with a product of like grade and quality, the large canner 
may meet the small canner’s price to the chain while charging its other customers 
in competition with the chain a much higher price. 

In this connection, it is important to emphasize that the retail distribution of 
food products is highly competitive. Many food retailers operate on a net profit 
of 1 percent of sales, and very few make more than 2 percent of sales. Cost of 
merchandise usually amounts to about 85 percent of the price paid by consumers, 
Therefore even a discrimination amounting to only a fraction of a cent on an 
item is a serious competitive disadvantage for customers of a supplier who are 
discriminated against. 

EXAMPLE B 


Over a period of a year or more, business ethics in a market area has rapidly 
declined. Secret rebates, hidden allowances, and other forms of harmful dis- 
criminations have become common practice. The market has been saturated with 
buyers receiving all kinds of discriminatory preferences. A large proportion of 
the suppliers and buyers in the market are forced by self-defense to participate 
in these predatory practices. The condition has gone on for so long and has 
deteriorated to such an extent that there is no way of determining which supplier 
or buyer is responsible for initiating the discriminations which are now so 
prevalent in the market. 

If the Commission files a complaint against supplier A for giving a discrimina- 
tion, this supplier can justify his action by proving he was only meeting the price 
of competitor B. If the Commission prosecutes supplier B, he will say he is meet- 
ing competition from suppliers C, D, E, or even A. Since all these suppliers are 
following the same discriminatory practices, each one justifies his action by 
pointing to his competitors. 

EXAMPLE C 


A large national chain purchases its fresh milk from dairies where it operates. 
In a given city, independent stores are giving the chain a tough time. The 
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chain’s area manager is being subjected to criticism from headquarters for 
the poor showing of the stores under his control. He decides that if his stores 
in this city could sell milk for less than his independent competitors, it would 
bring in more trade. However, the dairies there will not give him a discrim- 
inatory price preference. They tell the chain store division manager that they 
cannot give him a lower price without offering the same price to his competitors. 

The manager of the chain discovers that suppliers under the act are permitted 
to discriminate if they are meeting a competitor’s price and that this does not 
violate the Robinson-Patman Act. After learning of this, he decides on a new 
strategy. He goes to a dairy in a nearby city with which he has not previously 
done business. He asks this dairy to sell him a relatively small percentage of 
his total requirements at a stipulated price below that which he is currently 
paying. The outside dairy, to get rid of some of its excess supplies, agrees. 

The chain store manager having obtained the price he wanted, goes to the 
local dairies and insists they meet the price of the outside dairy which is now 
their competitor. The local dairies no longer can claim that the Robinson- 
Patman Act prevents them from giving the chain its requested price concession. 
Fearing the loss of the chain as a customer (either by its taking its business 
elsewhere or by the chain building a milk processing plant in the city) and having 
been told they can legally discriminate in favor of the chain by meeting the price 
of the outside dairy, the local suppliers capitulate and give the discriminatory, 
preferential price requested. 

This example could be expanded to cover a number of products sold in localized 
markets and available for shipment to other markets as a wedge to force prefer- 
ential price reductions by suppliers of similar products in favor of large buyers. 


ILLINOIS MANUFACTURERS’ ASSOCIATION, 
Chicago, Iil., March 18, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, Senate 
Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR KEFAUVER: While it has been our hope that someone from the 
Illinois Manufacturers’ Association would personally attend meetings of the 
Subcommittee on Antitrust and Monopoly Legislation to present a statement 
in opposition to 8. 11, we find we are unable to do so. 

Accordingly, we enclose herewith a statement expressing our views on this 
subject, and respectfully request that the statement be made a matter of record 
of the committee hearings. 

Very truly yours, 
BE. Epcerton Hart, Secretary. 


STATEMENT OF ILLINOIS MANUFACTURERS’ ASSOCIATION IN OPPOSITION TO S. 11 


The Illinois Manufacturers’ Association is an organization of Hlinois manu- 
facturers. Its membership consists of approximately 5,000 manufacturing firms, 
large, small, and medium-sized, which account for about 90 percent of the 
manufactured output of Illinois manufacturers. 

The Illinois Manufacturers’ Association is opposed to the enactment of S. 11. 
The association believes that this bill, if enacted, would subject all types of 
business—large, medium-sized, and small—to unworkable restrictions on their 
right to engage in competition in good faith. 

Under the law as it now exists, an accused seller may defend by showing that 
the lower price which he granted to one or more, but not to all, of his compet- 
ing customers, was done “in good faith to meet an equally low price of a com- 
petitor.” The Supreme Court has held in the case of Standard Oil Company of 
Indiana v. The Federal Trade Commission that if this is established by the 
seller, it is an absolute defense to charges of unlawful discrimination in price. 
Thus, the good faith defense merely means that a seller has the right to lower 
his price to one or more competing customers without having to do so for all 
customers for the sole purpose of meeting the equally low price which has been 
offered to any of his customers by a competing seller. 

The purpose of 8. 11 is to abrogate the decision of the Supreme Court of the 
United States in the Standard Oil case. 
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This bill proposes that the good faith defense would continue to be a “com- 
plete” defense “unless the effect of the discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce.” 

The practical effect of this bill, if enacted into law, would be to eliminate the 
good faith defense entirely. A seller would not dare to run the risk of meeting 
a competitor’s lower price if he knew that he would be compelled to prove that 
the granting of the lower price did not have the prohibited effects. A seller 
confronted with the necessity of meeting a competitor’s lower price to hold a 
customer would have to determine whether to do so would substantially lessen 
competition or tend to create a monopoly in any line of commerce. The Fed- 
eral Trade Commission when it was opposing similar legislation stated: 

“As a practical matter, this (bill) completely nullifies the defense, for it 
would never be available to any seller, for the Supreme Court has already held 
that every substantial difference in price may injure competition. 

If our competitive economy is to be preserved, a seller must be free to go into 
all markets and try to sell his products at the prevailing local price. Likewise, 
a seller must be permitted to lower his price in order to meet prices offered to 
one or more of his customers by a competitor just coming into the area. Un- 
less a seller has these rights, it may well be impossible for him to survive. 

The proponents of this bill admit that it is vague and obscure and that its 
real meaning can only be determined after many years of litigation. In the 
meantime, sellers will be faced with the problem of making decisions which may 
subject them to triple damage suits. 

Furthermore, there is no necessity for any such legislation. The Standard 
Oil decision has not resulted in the widespread price discrimination and adverse 
competitive effects which were predicted by some of the supporters of this legis- 
lation. 

Insofar as the Federal Trade Commission is concerned, no seller has as yet 
been able to prove to the satisfaction of the Commission that his reduced price 
was granted in good faith to meet the lower price of a competitor. 

We submit that no business can compete actively and vigorously if its efforts 
to meet competition are to be judged after the fact as proposed by this bill on 
the basis of whether or not competitive injury occurs as a result of meeting in 
good faith the lower price of a competitor. 

We further submit that this bill should not be enacted into law. 


CALIFORNIA GASOLINE RETAILERS OF KERN COUNTY, 
Bakersfield, Calif., March 14, 1957. 
Hon. Josepu C. O’MAHONEY, 
Member, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR O’MAHONEY: AS members of a small business group—retail gaso- 
line dealers—we are urging you, an elected representative of the people, to con- 
sider favorably S. 11, the “equality of opportunity” bill. We are asking your 
support for the following reasons: 

1. This bill will close effectively the good-faith loophole in the Robinson-Pat- 
man Act, which loophole was created by the Supreme Court decision in the 
Standard Oil-Detroit case. 

2. By pleading good faith, major oil companies (as well as suppliers of other 
small-business groups) are permitted destructive price discrimination to destroy 
competition. 

3. Destructive price discrimination has been on the rise in our industry, and 
is the principal factor causing an estimated 60,000 service-station operators to 
quit or be forced out of business each year. 

4. Because supplying companies are able, under the existing law, arbitrarily 
to determine the dealer who shall receive a subsidy or rebate they are, in effect, 
creating a situation where those dealers not receiving such subsidy and who 
therefore pay a higher price for the same product, enable supplying companies 
to grant such subsidies without loss to themselves. 

This grave problem needs immediate attention, and it can be solved through 
passage of wise legislation. We are vitally concerned with the passage of this 
bill, inasmuch as many of us will not be able to continue in business much longer 
unless this problem of price discrimination is rectified. Because we feel that 
justice is on our side, we are asking you to help in any way you can. We 
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sincerely appreciate your efforts on our behalf in the past, and shall most 
anxiously await the decision of your committee. . 
Thank you again for your support. 
Sincerely yours, 
KERN CouUNTY GASOLINE RETAILERS. 


SIGNERS OF PETITION 


Ralph T. Kerley, 2100 Brundage Lane, Bakersfield, Calif. (Chevron); Carl 
Broumfield, 2425 South Chester, Bakersfield, Calif. (Mobil) ; Hubert Thoene, 
1601 South H Street, Bakersfield, Calif. (Mobil) ; David Wilan, 1 Oak Street 
Bakersfield (Mobil) ; Ray Seaton, 980 Oak Street, Bakersfield (Union) ; Clem 
J. Foggionoto, 1080 Oak Street, Bakersfield (Chevron); Les Wood, 2332 
Chester Avenue; John T. Raelman, 11 Kentucky (Mobil); Joe Pardue, 
2020 Alta Vista Drive, Bakersfield (Chevron); R. O. Thoysen, 2101 Alta 
Vista Drive, Bakersfield (Texaco); Fred Brown, 1401 Columbus (Texaco) ; 
R. L. Payne, 2720 Pine Boulevard (Shell); J. Byrant, 2501 River Boulevard 
(Richfield) ; Stanley C. Jones, 1928 Baker (Texaco); Adolf R. Quiring, 1630 
Baker Street, Bakersfield (Chevron); Fred Town, 1800 Union, Bakersfield 
(Union) ; John O. Lester, 1222 Baker, Bakersfield (Union) ; Dean L. Gay, 631 
Baker, Bakersfield (Richfield); Tomas N. McKeown, 2 Chester, Bakersfield 
(Chevron) ; Coy Ayers, 1502 East Trackton (Richfield) ; Lloyd J. Boyd, 2 Oak 
Street, Bakerers”eld (Chevron) ; Howard E. Carter, 1730 Oak, Bakersfield (Fly- 
ing A) ; Thomas McWhorter, 1229 Baker, Bakersfield (Richfield) ; Larry Fernan- 
dez, 2941 Nile, Bakersfield (Flying A); Harry T. Hofman, 3000 Nile, Bakersfield 
(Union) ; David R. Frost, 3101 Nile, Bakersfield (Mobile) ; Al Callahan, 3100 
Nile, Bakersfield (Chevron). 

Charles W. Andersen, 29th and F Street (Richfield) ; David L. Keefahl, 1901 
19th Street (Richfield) ; Ted Noel, 1801 18th Street (Texaco) ; Carl F. Kresui, 
1675 Eye Street (Richfield) ; Bruce L. Marchbanks, 2930 Chester Street (Tide- 
water) ; A. G. Williams, 1507 Golden State Avenue (Shell) ; Howard D. Smith, 
1515 Golden State Avenue (Richfield); A. J. Brown, 3029 Chester (Union) ; 
Claude H. Snider, 100 South Union Street (Tidewater) ; James C. O’Dell, Union 
Avenue (Douglas); Frank Sousa, 330 Union Avenue (Mobil); Reavan Ansola- 
behere, 400 Union Avenue (Union) ; Joseph Costi, 401 Union Avenue (Richfield) ; 
Art Johnston, 402 Chester Avenue (Union) ; W. M. Becker, 200 Chester Avenue 
(Richfield) ; Mike L. Poe, 901 California Avenue (Texaco); Milton Sims, 99th 
and F Streets (Union); R. B. Latham, 3400 Chester (Texaco) ; Bill Monroe, 2. 
Bernard Street (Tidewater); R. W. Beck, 2830 Union (Richfield); Dean A. 
Lackman, 2900 Union Avenue (Union) ; H. Ehret, 800 Golden State (Richfield) ; 
W. B. McKnight, 1222 Golden State (Texaco). 

R. J. Hazlewood, 3900 Niles Street, Bakersfield (Texaco) ; Ed Jennings, 2733 
Niles Street, Bakersfield (Texaco); D. L. Walker, 2535 Union Avenue, Bakers- 
field (Chevron) ; Abe Folsom, 111 Golden State Highway, Bakersfield (Union) ; 
Riley Watson, 117 Golden State Highway, Bakersfield (Richfield): John C. 
Williams, 9801 Holland Street, Bakersfield (Shell): Henry James, 440 Roberts 
Lane, Bakersfield (Richfield); Weldon Phillips, 700 Airport Drive, Oildale, 
Calif.; H. Washburn, 630 Airport Drive, Oildale (Texaco): D. Gillespie, 2222 
North Chester, Oildale (Chevron) ; Wm. C. Rhoades, 2001 North Chester, Oil- 
dale (Union); G. W. Mathis, 1631 North Chester, Oildale (Richfield); H. 
Isaacs, 1501 North Chester, Oildale (Chevron); C. R. Bennett, 815 North 
Chester, Oildale (Union). 


GUTHRIE CHAMBER OF COMMERCE, 
Guthrie, Ok/a., April 1, 1957. 
Hon. Estes KEFAvUvVER, 
United States Senate, 
Washington, D.C. 

DEAR Sir: At a recent meeting of the board of directors of the Guthrie Cham- 
ber of Commerce some discussion was held in regard to legislation now pending 
in Congress and identified as House and Senate bill No. 11. After due con- 
sideration the board of directors voted unanimously in favor of this legislation. 

Tn view of the above, we would appreciate very much your conveying this in- 
formation to the other members of your committee in order that they might 
know also how we stand on this matter. 

Sincerely yours, 


R. E. ANDERSON, 
Manager, Guthrie Chamber of Commerce. 
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OHIO PETROLEUM MARKETERS ASSOCIATION, INC., 
Columbus 15, Ohio, April 3, 1957. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, COMMITTEE ON THE JUDICIARY, 
Room 115, 131 Indiana Avenue, Washington, D. C. 


GENTLEMEN: Accompanying is a verbatim copy of a resolution adopted by 
unanimous vote on March 21, 1957, at the annual convention of the Ohio Pe- 
troleum Marketers Association conducted in Columbus. 

This resolution is offered in opposition to S. 11 (Kefauver), which bill, if 
enacted, would amend the Robinson-Patman Act; it is self-explanatory. 

It is respectfully requested that the enclosed resolution be accorded proper 
consideration by the committee. 

Sincerely yours, 
OHIO PETROLEUM MARKETERS ASSOCIATION, 
CLYDE E. WALLINGFORD, 
Executive Secretary. 
RESOLUTION 


Whereas the right to meet a lower price offered to a customer by a competitor, 
when done in good faith, is the essence of competition and must be permitted 
to continue in a free competitive economy ; and 

Whereas any contrary legislation would legalize what the United States Su- 
preme Court has opined in the 1951 case of Standard Oil Company v. Federal 
Trade Commission (340 U. S. 231), as an erroneous interpretation ; and 

Whereas such an erroneous interpretation, if adopted, would severely hinder 
the opportunity to compete in good faith without risk of violating the law, and 
thus require a complete reorganization of the distribution system of the oil in- 
dustry as it now exists, to the detriment of the industry and the consumer alike; 
and 

Whereas the Clayton Act as amended by the Robinson-Patman Act has now 
sufficient safeguards to deal with discrimination as such: Now, therefore, be it 

Resolved by the annual convention of the Ohio Petroleum Marketers Associa- 
tion, That a seller’s right to meet a competitor’s prices in good faith by grant- 
ing price differentials to some customers without necessarily reducing the price 
to all must remain an essential qualification to any anti-price-discrimination 
law ; and be it further 

Resolved, That the 8S. 11 (Kefauver) and H. R. 11 (Patman) proposed amend- 
ment to the Robinson-Patman Act, which bills are now in Congress, be denied, 
together with any other proposals espousing a similar philosophy; and be it 
further ; 

Resolved, That the Ohio Petroleum Marketeers Association, cognizant of its 
active opposition to this and similar proposals over the many years past, does 
hereby and officially express resentment and surprise at any inference that the 
association’s opposition to this current legislation is motivated by any other 
than its own independent, qualified judgment; and be it further 

Resolved, That copies of this resolution be forwarded to each of the Mem- 
bers of Congress from the State of Ohio. 


OXHIBIT 72 


ALLIED GASOLINE RETAILERS ASSOCIATION OF FLORIDA, 
Jacksonville 2, Fla., February 26, 1957. 
Mr. WILLIAM D. Snow, 
General Counsel, National Congress of Petroleum Retailers, 
325 Farwell Building, Detroit, Michigan. 

Dear Britt: I know you busy on H. R. 11 but will throw several problems to 
you all in one letter. 

In regard to the Sun Oil hearing here in Jacksonville it was expected that the 
case would last approximately 3 weeks but it lasted only 4 days since Sun will 
present their defense later in Philadelphia. Sun admitted giving one dealer a 
lower price but stated that they did it in good faith. The Federal Trade Com- 
mission attorney, Mr. Wilson, believes that the charge of price discrimination 
will be proved since witnesses testified that they changed from other Sun sta- 
tions to the Sun station receiving the lower price. The lower price was given 
to meet the competition of Super Test and efforts to get the Super Test presi- 
dent Mike Hughey to testify did not succeed since Super Test buys all of their 
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oil from Sun. On the charge of conspiracy to set prices there is a big question 
as to whether this will be proven since the Sun dealer and Sun’s district man- 
ager had their testimony well rehearsed before the hearing. 

In regard to H. R. 11 we are working on our members getting them to con- 
tact and write their Congressmen. We have a meeting tonight in Starke (home 
of Senator Holland) and we will attempt to get as much mail to Senator Holland 
as possible since he has indicated some doubt about the bill. I will contact 
Senator Holland the first time he comes back to Florida to see him personally 
about this bill. 

We have further a new practice which Shell is using which may be of interest 
to you. Shell is soliciting commercial accounts at 2 cents a gallon discount and 
rebating their commission stations at the end of each month 2 cents a gallon that 
they give to these commercial accounts. I know this wouid be a viclation of 
the jaw if it was handled through leased stations but I do not believe it will 
be a violation when they handle it through commission stations. 

In Pensacola Goodyear is selling to Sinclair retailers tires at a higher price 
than they charge other retailers for the same tire. The billing is done through 
Sinclair when the Sinclair dealers make a purchase but is billed direct to a 
station for any other brand. Please let me know if there is anything can be 
done about this situation. 

Also in Pensacola the tank wagon price outside the city limits of Pensacola 
is one-half cent higher than inside the city limits. Stations both in the city 
and outside are delivered from the same bulk plant there is a one cent city 
tax inside the city and many retailers feel that this one-half cent higher tank 
wagon price is merely to offset the tax within the city. Please let me know 
what you think about this situation. 

We will keep working hard on getting support for H. R. 11 and see if we can 
offset some of the propaganda of the oil companies. 

Yours truly, 
WimuiAM D. Tucker, Business Manager. 


Exuisit 73 


West VIRGINIA GASOLINE DEALERS ASSOCIATION, INC., 
Fairmont, W. Va., January 27, 1957. 
Mr. JoHn W. NERLINGER, Jr., 
National Congress of Petroleum Retailers, Inc., 
825 Farwell Building, Detroit 26, Michigan. 


Dear JoHn: Please be advised that letters to the following Representatives 
and Senators have been sent as of this date regarding passage of the bills, S. 11 
and H. R. 11: Senator M. M. Neely, Senator Chapman Revercomb, Representa- 
tive Robert Byrd, Representative Elizabeth Kee, Representative Will Neal, Mep- 
resentative Cleveland Bailey, Representative Harley Staggers, Representative 
Arch Moore. 

In addition we have thus far sent out a total of 204 telegrams to our Senators 
and Representatives in West Virginia and Senator Eastland and Representative 
Celler. It seems as if we can get a couple more hundred telegrams before the 
evening is over, as I am still working on this project. Joe Martino, as usual, 
is doing a bang-up job in this effort. 

I have been in Akron all week and this morning is the first day back at the 
office. I could give you a more specific number of telegrams but it’s almost 
5 o’clock and I want my secretary to get this letter out to be before she goes 
home, but I feel reasonably sure we can get at least 200 more telegrams before 
nightfall. 

With best regards, I am, 

Very truly yours, 
Kuss Bonasso, President. 


SOUTHERN CALIFORNIA SERVICE STATION ASSOCIATION, 
Los Angeles, Calif., April 9, 1957. 


Hon. Estes KEFAUVER, 
United States Senate, Washington, D. C. 
DEAR HONORABLE SENATOR KEFAUVER: Please include the enclosed article with 
other material on the S. 11 bill equality of opportunity. 
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We want to sincerely thank you for the courageous manner in which you 
handled the hearings and naturally we hope that the Judiciary Committee 
passes the bill. 

Service station dealers desperately need to eliminate price discrimination in 
the petroleum industry to be able to be a successful businessman. 

Yours very truly, 
Joun A. TouneEy, Executive Secretary. 


BATTLE Over §S. 11 REVIEWED 


Incrimination, recrimination, and discrimination are much in the news these 
days as congressional committees explore various subjects apropos proposals for 
new laws. 

In the hearings on the equality of opportunity bill (S. 11 and H. R. 11), 
price discrimination holds the floor with dozens of witnesses testifying pro and 
con. Many witneses are invited, some are subpenaed. Many witneses have had 
their private discussions on 8S. 11 subpenaed even though those at the meetings 
readily appeared to testify before committee on invitation. 


EVENTS AT THE PUMP 


The struggle for votes of Senators and Congressmen on §. 11 is evidently 
paired with a struggle for the minds and hearts of dealers. Several leading 
oil companies have circulated leaflets and some, according to reports, have re- 
inforced their printed tracts with personal efforts to persuade dealers that 
8S. 11 will hurt them. 

In this war of words, it is easy to lose sight of the issues. It is also easy 
to be misled into a personal course of action harmful to yourself. 

It is hard to segregate the false claims from the true. Pressed by demands to 
operate your station successfully, dealers find it harder yet to evaluate just how 
beneficial or harmful 8S. 11 may eventually be for you. 


THE LINEUP 


A reasonably accurate box score on the bill would seem to stand as follows: 

Those in favor of the bill include petroleum retailer organizations, a few out- 
spoken Senators and Congressmen and the majority of the Federal Trade Com- 
mission. 

Those opposed to the bill include petroleum suppliers and jobbers, the Ameri- 
can Bar Association and the Department of Justice. 

Those who apparently are undecided include many Senators and Congressmen, 
some attorneys and, most obviously, many dealers who haven’t sent messages to 
the Senators or Congressmen urging them to vote one way or the other. 

The “don’t know” group is undoubtedly the predominant group at this time 
and the way it jumps will probably decide the issue. 


SCSSA’S STAND 


For whatever benefit its opinion might be in helping you make up your mind, 
SCSSA is 100 percent in favor of the equality-of-opportunity bill and here is 
why: 

(1) Granting that interstate suppliers might develop ways to circumvent 8. 
11 if passed, the bill as written at least offers the hope that claims of “meeting 
competition in god faith” by suppliers in lowering retail prices and dealer mar- 
gins will be obstructed. 

(2) Granting that the bill as written is not all that it could be in the way of a 
plug against the ‘meeting competition in good faith” loophole of the Robinson- 
-atman Act, it offers the best remedy at hand for plugging the gap. 

(3) Granting that S. 11 if passed, would apply to interstate operations and 
thus would not cover many of Our members whose purchases are made from 
California suppliers, the bill could provide the pattern and stimulus for intra- 
state law that would remedy the wholesale pricing situation for all of our mem- 
bers ultimately. 

(4) Granting that there is something to be said on each side of the question, 
it is apparent that some opponents of S. 11 have tried to rally dealer opposition 
to the bill on the grounds that it would eliminate subsidies, rebates, and special 
allowances. This attack on the bill fails to make clear to the dealers that most 
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subsidies, rebates and allowances would be unnecessary as well as unlawful if 
the bill became law. 

(5) Granting that a minor fraction of major dealers would find it impossible 
without subsidies, rebates, and allowances to compete economically on the 
basis of price and service with ideally situated independent dealers, the enact- 
ment of 8. 11 would halt the milking of the quick to nourish the dead. Com- 
petitive independents should not, in our view, be foreclosed from a chance to 
live and prosper simply because they lack the emblem of a major. Nor do we 
think that any individual is entitled indefinitely to a business existence solely 
by virtue of the diversion of other dealers’ rightful margins. 


WHAT REALLY COUNTS 


As you can see from the above statements of SCSSA’s position, we have con- 
sidered the bill from many viewpoints and to the best of our ability have 
separated the wheat from the chaff. 

We are not overly impressed by doubts and reservations about what might 
happen on the part of those who can’t reach a conclusion. All laws, after all, 
are subject to some doubt about their effects when under consideration. 

We are likewise not swayed by prejudiced thinking in some quarters that 
“what’s good for suppliers is automatically bad for their dealers.” Even the 
extravagant efforts of some suppliers to sell opposition to S. 11 with question- 
able arguments doesn’t lead us to the conclusion that the suppliers have no 
right to publicize their opinion. 

We are impressed with the evidence that the equality-of-opportunity bill is a 
blow against price discriminattion. 

We dislike price discrimination even when it is served up with the spicy 
sauce of subsidies, rebates, and special allowances. 

We dislike discrimination because it is unfair and because it brings about 
the ruin of good business practices for dealers and suppliers alike. We see dim 
prospects for good dealer-supplier relations so long as price discrimination is 
permitted to persist. 

No single company can today run the risk of cutting out subsidies, rebates, and 
special allowances for the sake of abandoning price discrimination. The only 
hope for eliminating price discrimination seems to lie in a law that stops price 
discrimination by everyone at the same time. This is why we support S. 11. 


WHAT DEALERS CAN DO 


If you agree with our position, send a letter or wire to your Congressman and 
Senators right now. 

The chances are that your supplier will secretly thank you if you do so 
because he doesn’t like the presently necessary evil of subsidies, rebates, and 
special allowances any more than we do. 

Your support of S. 11 will help your supplier realize that: 

(a) “Back door” sales of gasoline cost him money. 

(b) Dealers don’t want to live on handouts. 

(c) Freed of fear, you can work more effectively with your supplier in doing 
a better job for both of you. 

We feel it is important that every dealer make up his mind on the equality-of- 
opportunity bill promptly. We have given you our view and others undoubtedly 
have given you theirs. However you decide, act on your convictions by writing 
or wiring your elected reprsentatives in Washington, D. C., without delay. 


NEw JERSEY STATE CHAMBER OF COMMERCE, 
Newark 2, N. J., March 12, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Committee on the 
Judiciary, Senate Office Building, Washington, D. C. 
(Attention: Paul Rand Dixon, Cocounsel and staff director.) 


Dear Sir: Following our telephone conversation yesterday afternoon in con- 
nection with our inability to be present to testify on S. 11, we are enclosing 
a statement to be filed with and become a part of the public record of the 
hearings currently being conducted on this legislation. The enclosed state- 
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ment should be recorded as the position of the New Jersey State Chamber 
of Commerce, which represents approximately 3,000 members. 
Very sincerely yours, 
Irvine T. GuMB, 
Executive Vice President. 


STATEMENT OF NEW JERSEY STATE CHAMBER OF COMMERCE 


This statement reflects the official position of the New Jersey State Cham- 
ber of Commerce and is submitted in opposition to the enactment of S. 11 as 
an amendment to the Robinson-Patman Act. The New Jersey State Chamber 
of Commerce represents over 3,000 members located in the State of New 
Jersey, the majority of whom are engaged in interstate commerce. 

On January 7, 1957, Senator Kefauver and 18 other Senators introduced 
S. 11 to amend the Robinson-Patman Act to provide that the de.ense of good 
faith in meeting an equally low price of a competitior should not be a com- 
plete defense whenever its effect may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce. 

At the outset it would appear that there have been many popular miscon- 
ceptions as to (1) the meaning of the good faith defense as construed by the 
Supreme Court, and (2) what this bill would accomplish. In view of the 
hearings which have been held in previous years, much testimony has been 
recorded with respect to the construction placed upon the Robinson-Patman 
good faith provision by the Supreme Court. However, it would appear that 
some of the misconceptions can be attributed to the proponents of 8S. 11 who 
persist in stating that the Supreme Court decision created a loophole “which 
permits any price discrimination, regardless of its effect upon competition, so 
long as it is made in good faith.” (This quotation is from Mr. Kefauver's 
remarks appearing in the Congressional Record of January 7, 1957, page 242.) 

It has been fairly well established in previous testimony before this com- 
mittee, as well as before the House committee, that the Federal Trade Com- 
mission has discredited such improper description by pointing out that “the 
defense is in fact available only to meet an equally low price that a com- 
petitor offers to a customer. It does not permit any other price discrimina- 
tions.” 

We respectfully submit that a careful study and reading of the proposed 
amendment indicates that the bill would, for all practical purposes, make it un- 
lawful for a seller to lower his price to meet the equally low price of a com- 
petitor even when this is done in good faith. We submit that such a prohibi- 
tion, if enforced, would establish a one-price system in every industry which 
is contrary to the basic competitive philosophy of the Sherman Act, as well as 
placing each seller in jeopardy and violation of that act. 

If a seller wants to remain in business he must be competitive. This means 
that he must adjust his price to meet the price of a competitor. S. 11 makes 
this pricing maneuver illegal where the result may be to injure competition. 

May we call your attention to the untenable situation which will exist if S. 11 
is enacted? We give this set of facts: Following World War II this country 
gave economic aid to Western Germany, Italy, and Japan, as well as other foreign 
nations. Such economic aid came from taxes paid by American taxpayers, the 
preponderant share of which came from American businessmen. These nations 
now have modern plants and equipments and, due to lower wage rates, they ure 
able to produce goods and compete in the American market at a price substan- 
tially lower than those prevailing here. The selling of these foreign-produced 
goods is generally done by jobbers. It is therefore possible for these j._bbers to 
compete against established American enterprise in a given area at a price which, 
unless the American manufacturer could meet that price, would force the 
American manufacturer out of that particular area. 

It has been announced on many occasions that the purpose of this bill is to 
curtail the activities of jobbers. We wish to point out that this bill would 
destroy more than jobbers. It affects the interest of established sellers—large, 
medium, and small—as well as the interests of the ultimate consumer. We 
believe, as has been so firmly stated on numerous previous occasions at hearings 
conducted by your committee, that S. 11 would create price rigidity and establish 
the foreign ideological concept of cartels by dividing up the markets and estab- 
lishing uniform prices. We believe that S. 11 would be a 25-year step backward 
to the NRA days of uniform prices and would cripple the free enterprise system 
which is based upon the freedom of competition. It has been clearly established 
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in the past, even by Congressman Patman, that the actual effect of this amendment 
is almost impossible to determine, thereby creating further uncertainty in this 
already confused area of the law. 

Competition is the lifeblood of our Nation’s business and industry, and to retard 
or restrict legitimate competition strikes at the very roots of our free enterprise, 
democratic system. 

It would appear to us that the probable effect of S. 11 would be to promote 
exclusive dealings, sap the vigor of competition and prevent individual freight 
absorption. With respect to freight absorption, it has been repeatedly expressed 
by members of the Federal Trade Commission that the presently legal practices 
of freight absorption would not be changed. In view of the courts ignoring 
statements made during the legislative history of any debatable issue that is not 
spelled out in the actual wording of the law, we wonder when legitimate freight 
absorption will be permitted and when it will be disallowed? 

If Congress should pass §8. 11, it will restrict competition, and can by similar 
legislation allocate markets, prevent selling to certain customers and markets 
ani otherwise impose, regulate and dictate the conditions under which business 
may operate. 

In conclusion, for the reasons that we have outlined above, we urge that S. 11 
presently before you for consideration be not reported favorably. Because of its 
restrictiveness on competition it will jeopardize the free enterprise system, it 
will contribute toward further confusion to businessmen, it will seriously handi- 
cap established American manufacturers from competing against foreign-made 
goods, and it will destroy the very system which has made this country great. 


UNITED STATES SENATE, 
March 21, 1957. 
Hon. Estes KEFravver, 
Chairman, Subcommittee on Antitrust and Monopolies, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DeEAR SENATOR: I am enclosing a letter I have received from Mr. John B. Lovett, 
executive secretary of the Paramus Chamber of Commerce, Paramus, N. J., 
advising of the opposition of the board of directors to Senate bill 11. 

I have advised Mr. Lovett that I am forwarding his letter to the committee 
and am requesting that it be made a part of the records. 

Always cordially yours, 
H. ALEXANDER SMITH 





PARAMUS CHAMBER OF COMMERCE, INC., 
March 12, 1957. 
Senator H. ALEXANDER SMITH, 
Senate Office Building, Washigton, D. C. 


Dear Senator SMiTH: The board of directors of the Paramus Chamber of 
Commerce has directed me to inform you of their opposition to Senate bill No. 11 
(S. 11), which proposes to amend the Robinson-Patman Act governing pricing 
practices. The board believes, in spite of the proponents’ claim to the contrary, 
that this bill will stifle competition and promote price rigidity, which would 
ultimately be detrimental to the consumer. 

The present law permits a seller to offer a lower price if it is made in good 
faith to meet the equally low price of a competitor even though it might have 
the effect of lessening competition. Under S. 11 the current Robinson-Patman 
provision would be amended to the effect that it would be illegal to offer a lower 
price despite “good faith” action to meet a competitor’s price, if such lower 
price substantially lessens competition or tends to create a monopoly. Thus, 
this bill will adversely affect not only manufacturers and sellers but merchants 
and consumers. 

In effect it would amount to Government throwing a protective arm around 
a lower price seller or a price raider and saying, “No competitor may meet the 
price or the competition of this seller unless he destroys his entire price struc- 
ture and quotes this lower price to everyone.” 

It has been clearly established by the Supreme Court decision in the Detroit 
ase that the defense for lowering a price to meet an equally low lawful price of 
a competitior in good faith is only available in a situation where a seller meets 
a competitive price. It does not permit a seller to discriminate in price between 
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his customers for the purpose of driving a competitor out of business. Price 
reduction in good faith can only be used as a defense measure and not offensively 
to gain an improper competitive advantage. 

In view of the above, we respectfully request you to advise Senator Kefauver 
and the other members of the Subcommittee on Antitrust and Monopoly of the 
Committee on the Judiciary of our position in this matter and to use your good 
offices to insure that this bill will not be approved by the Senate. 

Very truly yours, 
PARAMUS CHAMBER OF COMMERCE, 
JOHN B. Lovett, Executive Secretary. 


LANSING, Micu., April 4, 1957. 
Senator Estes KEFAUVER, 
Chairman, Senate Antimonopoly Subcommittee, 
Senate Office Building, Washington, D. C. 


At a meeting of the special commission appointed by Governor Williams to 
study the problems of Michigan small business the commission voted its support 
of Senate bill 11. The commission urges your committee to report this bill 
favorably and hopes that the Senate will pass it this session. 


MICHAEL O'NEILL, Chairman. 


ILLINOIS STATE BAR ASSOCIATION, 
March 8, 1957. 
Re: 8. 11 and H. R. 11—s5th Congress 
Hon. Everetr M. DIRKSEN, 
Senate Office Building, Washington, D. C. 

My Dear Senator: The Illinois State Bar Association has adopted a resolution 
opposing S. 11 and H. R. 11. Enclosed herewith is a copy of the report of the 
section on antitrust law of the ussociation supporting this position, principally 
because it is felt that H. R. 11 would wholly eliminate the meeting competition 
defense from the Robinson-Patman Act and that 8. 11 would eliminate the de- 
fense for all except those who happen to have a policy of absorbing freight costs. 
It is the position of the association that the right to meet competition is essential 
to a competitive economy and that both bills run contrary to the basic objectives 
of the antitrust laws. Furthermore, it is believed that the bills are not necessary 
to effective enforcement of the Robinson-Patman Act. 

Sincerely yours, 
Davip M. Gooper, 
Chairman, Section on Antitrust Law. 


REFORT OF THE SECTION ON ANTITRUST LAW OF THE ILLINOIS STATE BAR ASSOCIATION 


In the matter of Senate Bill 11 (Kefauver), House Bill 11 (Patman), 85th 
Congress, First Session 


The antitrust section of the Illinois State Bar Association respectfully submits 
this report in opposition to the enactment of the above-described companion bills 
now pending before the Congress of the United States. The bills would amend 
section 2 (b) of the Robinson-Patman Act in connection with the existing right 
of a seller to meet, in good faith, the equally low price of a competitor. 

The committee opposes H. R. 11 because it would completely eliminate the 
existing right to meet competition and, 8. 11, because it would eliminate this 
right for all but delivered-price sellers. Since the right to meet competition 
is essential to a competitive economy, both bills run contrary to the basie ob- 
jectives of the antitrust laws. Nor are the bills necessary to effective enforce- 
ment of the Robinson-Patman Act. 

The text of H. R. 11 and 8. 11 are set forth in the appendix hereto. 


THE APPLICABLE STATUTES 


Section 2 (a) of the Robinson-Patman Act prohibits a seller from discriminat- 
ing in price between his customers when such discrimination may have certain 
detrimental effects on competition. Section 2 (b), among other things, permits a 
seller to quote a lower price in order to meet in good faith an equally low price 
quoted by a competitor. 

91068—57—pt. 2———40 
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BACKGROUND OF THE PROPOSED AMENDMENT 


The leading case on the meeting competition defense is Standard Oil Co. v. 
Federal Trade Commission, 340 U. S. 231 (1951). The Supreme Court there held 
that section 2 (b) provides the seller with an absolute defense to a charge of price 
discrimination, rejecting the Federal Trade Commission’s argument that the 
defense merely served to rebut a prima facie case of violation made by a showing 
of price differences alone. The Commission’s contention, rejocted by the Supreme 
Court, was that the meeting competition defense should be unavailable when the 
price differences had an adverse competitive effect. The Court said, “So inter- 
preted the proviso would have such little, if any, applicability as to be practically 
meaningless.” 

Although the result of the Standard Oil decision has been supported by the 
Justice Department,’ the administration,’ and, from time to time, by the Federal 
Trade Commission * itself, legislation to remove or at least to modify the meeting 
competition defense has been introduced in each Congress since 1949. H.R. 11 
and S. 11 are substantially similar to their predecessors. 


EFFECT OF THE PROPOSED AMENDMENTS 


The proposed amendments would clearly limit the availability of the meeting 
competition defense. Whether the defense would survive at all, and, if so, under 
what conditions, is a matter of dispute. Some legal commentators believe that 
the defense would be completely unavailable for all practical purposes,‘ a view 
shared by this committee. 

Price differences are forbidden by section 2 (a) of the Clayton Act, only where 
the effect of the differences may be (1) substantially to lessen competition or tend 
to create a monopoly in any line of commerce, or (2) to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of them. 

H. R. 11 and §S. 11 purport to make the meeting competition defense available, 
if at all, when the Court finds that the effect of the discrimination might be to 
injure, destroy, or prevent competition with any person but not substantially to 
lessen competition or tend to create a monopoly in any line of commerce. 

No clear illustrations have been given of a situation in which such circum- 
stances would prevail. The House committee report on an identical prede- 
cessor to H. R. 11 states that the good faith defense is to be applicable when 
the injury is only to an individual competitor, but is not of sufficient effect that 
it may result in injury to the vigor of competition. However, the rep rt a:so 
states that proof of injury to an individual competitor would not preclude a 
finding that the effect of the injury was to substantially lessen competition or 
tend to create a monopoly in appropriate cases.° 

Nor do the cases provide guides. The courts and the Federal Trade Com- 
mission have thus far made no distinction between the several competitive effects 
contained in section 2 (a), and in fact, have tended to equate them. An example 
is Moore v. Mead’s Fine Bread Co., 348 U. 8. 115 (1954). 

The past failure to differentiate between the competitive effects proscribed in 
section 2 (a) of the act would make it extremely difficult to establish degrees 
of competitive injury in the future. Price differences having minimal or non- 
existent effects upon either the vigor of competition generally or upon individual 
competitors have been held to violate the act. A case in point is Federal Trade 
Commission v. Morton Salt Co., 334 U. S. 37 (1948), in which a small difference 
between carload and less than carload prices for salt, available to 99.9 percent 
of the seller’s grocer customers, was held to have a reasonable possibility of 
lessening competition among grocers. To find some still lesser effect upon com- 





1 Hearings before Antitrust Subcommittee of the Senate Judiciary Committee on H. R. 
184° and other bills, 84th Cong., 2d sess. (n. 688 et sea.). 

2 Hearings before Antitrust Subcommittee of the Senate Judiciary Committee on H. R. 
1840 »nd other bills, 84th Cong., 2d sess. (p. 24) ; Congressional Record, June 22, 1954, 
p. 8108 : Congressional Record, July 6. 1949, p. 9164. 

3 Senate hearings on S. 1008, 81st Cong., p. 72. 

*Stetement of Jerrald G. Van Cise for Clayton Act committee, New York State Bar 
Associa ion, hearings before Antitrust Subcomm'ttee of the Senate Jud'ciary Committee on 
H. R. 1840 and other bills, 84th Cong., 2d sess. (p. 414); statement of Chicago Bar 
Association, id., p. 508. 

5 H. Rent. 2202, 84th Cong., 2d sess. (1956). 

® See also Samuel H. Moas, Inc., 36 F. T. C. 640 (1943), affirmed, 148 F. 2d 378 (2d Cir., 
1945), certiorari denied, 326 U. S. 734 (1945), in which it was held that lower prices 
given a few buyers lessened competition solely by inducing such buyers tc purchase from 
the seller rather than from other manufacturers. 
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petition which could be labeled “injury, destruction or prevention of competi- 
tion” would seem virtually impossible. 

If there is no feasible distinction between the adverse competitive effects set 
forth in section 2 (a) of the act, there is no doubt that H. R. 11 and S. 11 would 
nullify the meeting-competition defense. In the absence of any adverse effect 
upon competition, price discrimination does not violate the law. Yet the bills 
would permit the defense to be invoked only in the absence of such effect. 

Since the courts have atempted no such distinction and, in fact, a rational dis- 
tinction could hardly be made, it would appear impossible for a businessman to 
forecast the legality or illegality of a lower price given to a customer to meet a 
competitor’s offer. It would be no less difficult for his attorney to advise him in 
such a situation. Even should the meeting-competition defense survive, it would 
do so under circumstances which would make it so difficult of application as te 
render it practically useless. 


THE ECONOMIC VALUE OF THE MEETING-COMPETITION DEFENSE 


No valid antitrust purpose can be served by eliminating from the Robinson- 
Patman Act the right of a seller to charge different prices where it is necessary 
to do so in order to meet the equally low price of a competitor. On the con- 
trary, the defense is basic to price competition and its elimination would directly 
contradict the basic philosophy of the Sherman Act. 

It is important to understand precisely what this defense permits and what 
it does not. The meeting-competition defense permits a seller to defend himself 
against competitive attack. If there were no such defense and a seller learned 
that one of his best coustomers had been offered a lower price by a competitor, 
he would have the unappetizing choice of letting the customer go or cutting 
prices to all of his customers to the same extent. This alternative could be par- 
ticularly disastrous to small local concerns to whom a single good customer means 
far more than to large, nationwide sellers. 

The meeting-competition defense permits sellers to reach out into distant 
markets to compete with more advantageously located sellers by absorbing freight 
or some other cost. This practice is socially valuable for it increases the territory 
in which each seller can compete and thus increases the number of sellers availa- 
ble in every market. H. R. 11 would completely destroy this practice; S. 11 would 
destroy it for all but delivered-price sellers. 

The meeting-competition defense does not permit a seller to engage in predatory 
price raids. The customer to whom a lower price is offered must already have 
received an equally low offer for the defense to be available. This means that 
the customer is going to get the lower price in any event. The meeting competi- 
tion defense does not create the lower price; it merely allows a second seller to 
compete. 

The effect of H. R. 11 and 8. 11, therefore, would not be to preserve competition 
but to inhibit it. Many sellers may be forced to withdraw from geographically 
distant markets, many will be forced to let customers go without attempting to 
meet competitive prices. 

FREIGHT ABSORPTION 


The practice of absorbing freight, when it results in one buyer paying less 
than another, is legal only so long as a good-faith-meeting-of-competition defense 
exists. Since H. R. 11 in effect destroys that defense, it also destroys the right 
of sellers to reach distant markets and compete with sellers more advantageously 
located through the mechanism of absorbing freight charges. 

The Senate bill, S. 11, attempts to avoid this patently undesirable result by 
adding a proviso: “Provided further, That nothing contained herein shall be con- 
strued to alter the law applicable to the absorption of freight or of shipping 
charges.” At first glance, this proviso may seem to cure the objectionable 
characteristics of H. R. 11, but consideration reveals that the proviso creates 
further discrimination. 

Under S. 11’s freight absorption proviso every seller who sells at a delivered 
price might be entitled to discriminate in price up to the full amount of the 
freight and shipping charges when necessary to do so to meet competition. But 
sellers who sell f. 0. b. seller’s place of business would have no freight or shipping 
charges to absorb. Since almost any price differential is regarded as tending 
to lessen competition, such sellers could rarely lower a price to meet the equally 
low price of a competitor. Yet the economic effect of price differentials is no 
different where the seller pays it. Thus S. 11 itself creates the grossest kind of 
discrimination between sellers. 
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The presence of the freight absorption proviso in S. 11 casts further doubt 
upon the merits of the bill as a whole. Why should the good-faith meeting of 
the equally low price of a competitor be a good thing when it can be accomplished 
through freight absorption and a bad thing when it cannot? The distinction 
between absorbing freight and absorbing some other charge is purely nominal. 
Both reduce the price to the buyer and the return to the seller. 

The proviso creates additional complex problems of definition. While its text 
refers to absorption of freight and shipping charges, sellers quote prices in a 
variety of ways that may include elements of transportation. For example, 
single basing point, multiple basing point, freight equalization, and zone pricing 
methods all reflect a seller’s competitive price reductions in various degrees. 
But under the text of the proviso, it is not clear just which of these pricing 
techniques is covered. Thus novel and troublesome legal problems would attend 
all efforts to determine a seller’s entitlement to the benefits of the proviso. 

Respectfully submitted. 

THE SEcTION ON ANTITRUST LAw. 


APPENDIX 
ie ie 


H. R. 11, if adopted, would amend section 2 (b) to read as follows (the matter 
proposed to be stricken is enclosed in brackets, and new matter proposed to be 
added is printed in italic): 

“Upon proof being made, at any hearing on a complaint under this section, that 
there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the priina facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to 
issue an order terminating the discrimination: Provided, however, [That nothing 
herein contained shall prevent a seller rebutting the prima facie case thus made 
by showing] That unless the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce in 
any section of the country it shall be a complete defense for a seller to show 
that his lower price or the furnishing of services or facilities to any purchaser 
or purchasers was made in good faith to meet an equally low price of a competitor, 
or the services or facilities furnishes by a competitor.” 


S. 11 


S. 11, if adopted, would amend section 2 (b) to read as quoted immediately 
above in connection with H. R. 11, with the following proviso added as the last 
portion thereof: “Provided further, That nothing contained herein shall be con- 
strued to alter the law applicable to the absorption of freight or of shipping 
charges.” 


THe CuHiIcAco Bar ASSOCIATION, 
Chicago, Ill., March 8, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Judiciary Committee, Washington, D. C. 

Dear SENATOR KEFAUVER: At a meeting of the board of managers of The 
Chicago Bar Association on Thursday, March 7, the enclosed report of the as- 
sociation’s committee on antitrust law dealing with S. 11 and H. R. 11 was con- 
sidered and approved. It is hoped that the action of our association and the 
transmittal of this report to you will be helpful to your committee in the con- 
sideration of this bill. 

You will note that the report is in opposition to the proposed legislation. It is 
felt by the association that the preservation of the meeting-competition defense 
is of great importance to the maintenance of an effective antitrust policy based 
on free competition. If this proposed legislation were enacted it would destroy 
or seriously impair the defense. It is, therefore, the conclusion of the associa- 
tion that the bill should not be passed. A full explanation of the reasons for the 
association’s opposition can be found in the enclosed report, which we hope will 
be made part of the record. 

Respectfully submitted. 

RicHarp H. Carn, 
Erecutive Secretary. 






















TO AMEND SECTION 2 OF THE CLAYTON ACT 1341 


REPORT OF THE COMMITTEE ON ANTITRUST LAW OF THE CHICAGO Bar ASSOCIATION 
on 8. 11 anp H. R. 11 


LEGISLATIVE BACKGROUND 


Section 2 of the Clayton Act, as amended in 1986 by the Robinson-Patman 
Act, provides, in substance, that it shall be unlawful for any person engaged 
in commerce to discriminate in price between different purchasers of the same 
goods “where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of 
them * * *” (49 Stat. 1526, 15 U.S. C., see. 13). 

Section 2 (a) of the act contains a proviso permitting differences in price to 
be justified if they merely reflect savings in the cost of serving certain cus- 
tomers. Section 2 (b) contains a proviso making the price difference lawful 
if done in good faith to meet competition. The proviso reads as follows: 

“Provided, however, That nothing contained in this Act shall prevent a seller 
rebutting the prima-facie case thus made by showing that his lower price or 
the furnishing of services or facilities to any purchaser or purchasers was made 
in good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor.” 

For several years after 1936 no question was raised as to the legal validity 
of the meeting-competition proviso. In a case filed against Standard Oil Com- 
pany of Indiana in 1940, however, the Federal Trade Commission adopted the 
position that the proviso was merely procedural and not a substantive or abso- 
lute defense, contending that if the Commission in a price-discrimination case 
showed the effect on competition specified in section 2 (a), it could hold the 
price difference illegal even if the respondent demonstrated that he had fully 
complied with the proviso. 

On appeal, in Standard Oil Co. v. Federal Trade Commission, 340 U. S. 231 
(1951), however, the United States Supreme Court in a 5-to-3 decision repudi- 
ated the Commission’s position and held that the proviso gives a seller of goods 
a full defense to a charge of price discrimination if the seller can bring him- 
self within its terms. The Court stated: “Actual competition, at least in this 
elemental form, is thus preserved.” (340 U. 8. at 242.) 

Thereafter, in the 82d, 83d, and 84th Congresses, bills were introduced in 
both the House of Representatives and the Senate designed to overrule the 
decision of the Supreme Court in the Standard Oil case and to enact into law 
the position advocated by the Commission before the Court in that case. In 
hearings, the enactment of such legislation was advocated by associations of 
retailers and wholesalers which, generally speaking, were also active proponents 
of fair-trade legislation.. The members of the Federal Trade Commission have 
been divided in their views, a majority sometimes favoring and sometimes 
opposing this type of legislation. The Antitrust Division of the Department 
of Justice, however, has consistently opposed such legislation, and the United 
States Attorney General’s National Committee To Study the Antitrust Laws in 
its report issued in 1955 strongly endorsed the Supreme Court decision. (Re- 
port, p. 181.) None of the proposed bills has been enacted in previous sessions 
of Congress. 


























THE PROPOSED LEGISLATION (S. 11 AND H. R. 11) 


There is now pending before the House Judiciary Committee a bill introduced 
by Congressman Patman (H. R. 11) which would make the “meeting competi- 
tion defense” legally unavailable if “the effect of the discrimination may be 
substantially to lessen competition or tend to create a monopoly. * * *” 

This bill is identical to a bill which passed the House of Representatives on 
June 11, 1956 (H. R. 1840) by a vote of 393 to 3. Hearings on H. R. 1840 were 
held by a subcommittee of the House Judiciary Committee in April of 1956 and 
that bill was favorably reported out by the committee on May 24, 1956 (H. Rept. 
2202, 84th Cong., 2d sess.). It is understood that a subcommittee of the House 






1 See, e. g., hearings before the Subcommittee on Monopoly and Power of the Committee 
on the Judiciary, House of Representatives, 82d Cong., 1st sess., on H. R. 2820 and S. 719, 
at which representatives of the following organizations, among others, testified: National 
Association of Retail Druggests; National Congress of Petroleum Retailers; National Fed- 
eration of Independent Business, Inc. ; United States Wholesale Grocers’ Association, Ine. 
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Judiciary Committee will commence hearings on the new bill, H. R. 11, shortly. 

A companion bill (S. 11) has been introduced in the Senate by a number of 
Senators and is pending before the Senate Judiciary Committee, where hearings 
are to be held soon by a subcommittee. S. 11 is identical with H. R. 11 except for 
the addition of the following proviso: 

“Provided further, That nothing contained herein shall be construed to alter 
the law applicable to the absorption of freight or of shipping charges.” 

The issue presented by the proposed legislation is of great importance to the 
Federal antitrust policy. The committee on antitrust law of the Chicago Bar 
Association is of the opinion that the effect of either of these bills, if enacted into 
law, would be largely to destroy the meeting competition defense and to intro- 
duce new and serious ambiguities into a statute which is already extremely 
difficult to interpret and to administer. Because the bills do not directly elimi- 
nate the defense from the statute, but rather are phrased in the form of a proviso 
to a proviso, which in substance provides that an affirmative defense shall not 
be available if a prima facie case is established, the true legal effect of the legis- 
lation may easily be misunderstood. 

The position taken by the House Judiciary Committee in its report on the 
proposed legislation in the last Congress is that the meeting competition defense 
would be unavailable if the effect of a price difference “may be substantially to 
lessen competition or tend to create a monopoly,” but would be available if the 
effect only may be “to injure, destroy, or prevent competition. * * *” The 
House report did not offer any explanation as to how such a distinction could be 
administered, and it does not appear that development of such a distinction 
would be reasonably possible. In past cases under the Robinson-Patman Act, no 
effort has been made by the Federal Trade Commission or the courts to differ- 
entiate between “substantially lessening competition” and “injuring competition.” 

On the contrary, in the leading case on the matter of effect on comnetition, 
Federal Trade Commission v. Morton Salt Co. (334 U. 8S. 37 (1948) ), the Supreme 
Court apparently equated the two tests. In that case, the Commission had found 
that quantity discounts to buyers of salt who purchased in large quantities might 
be reflected in lower resale prices by such buyers. From this, the Commission 
concluded that the effect of the discounts “may be substantially to lessen com- 
petition * * * and to injure, destroy, and prevent competition” among buyers of 
salt. Pointing out that actual effect on competition is not required by the statute 
and that all that need exist is a “reasonable possibility” of effect, the Supreme 
Court stated : 

“That respondent’s quantity discounts did result in price differentials between 
competing purchasers sufficient in amount to influence their resale prices of salt 
was shown by evidence. This showing in itself is adequate to support the Com- 
mission’s appropriate findings that the effect of such price discrimination ‘may 
be substantially to lessen competition * * * and to injure, destroy, and prevent 
competition.’” (334 U.S. 47.) 

If the mere fact of effect of a discount on resale prices is sufficient to satisfy 
both the “substantially to lessen” and the “injure, destroy, and prevent” tests, it 
is difficult to conceive of a case under the act which could satisfy the latter test 
without satisfying the former, which is what the House committee seemed to 
assume to be possible. Consequently, it is difficult to envisage a situation in 
which the meeting competition defense, as modified by the H. R. 11 and the main 
portion of S. 14 would have any room to operate. 

Even if the courts in the future could develop some understandable distine- 
tion between the two effect tests, it is not believed that this would give the 
defense practical utility. The House report (p. 6) stated that “It is intended 
that the good-faith defense is to be applicable where the injury is only to an 
individual competitor, but is not of sufficient effect that it may result in injury 
to the vigor of competition.” Such a distinction would necessarily be one of 
degree, and would be extremely difficnit to apply. Furthermore, the seller who 
wished to rely on the meeting competition proviso in quoting a price to a buyer 
would be called upon to predict what degree of effect his price differentiation 
would produce in the future. This would make reliance on the proviso so 
perilous as to destroy its practical utility in almost all cases. 

It is therefore concluded that enactment of either H. R. 11 or S. 11 would 
either (1) virtually destroy the meeting comnetition defense as a matter of law, 
because of the existing lack of a legal distinction between the two effect tests 
of section 2 (a) of the statute, or (2) at the least would render the meaning 
and applicability of the defense so uncertain as to reduce it to insignificance. 
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The special provision on freight absorption contained in the new Senate bill 
(but not in the House bill) does not materially diminish the destructive impact 
of the bill, and may actually have no legal effect at all. This provision, if it 
has any operative significance, would affect only the meeting competition privi- 
leges of those who sell goods on a delivered price basis and who absorb freight 
charges to distant buyers. It would have no effect upon the preponderance of 
sellers who do not engage in delivered price freight absorption and who, if 
they are to meet competitive prices, must do so in other ways. Given any real 
effect, therefore, the new proviso would irrationally discriminate among different 
types of sellers and would not solve the problems raised in this report. Moreover, 
it may seriously compound the confusion which the main portion of the bill 
would create. Since the freight absorption proviso does not actually, in words, 
legalize meeting competition by means of freight absorption, but instead merely 
states that the bill shall not “alter the law” applicable to freight absorption, 
the proviso may have no legal effect. If, however, the proviso does have the 
effect of preserving the meeting competition defense for price reductions by 
means of freight absorption, the considerations which warranted the inclusion 
of this provision should also warrant the preservation of the defense for other 
forms of price reductions as well. 

The issue is therefore whether there should be a meaningful meeting com- 
petition defense in the statute. If there should be, neither H. R. 11 nor §. 11 
should be enacted. 

RECOM MENDATION 


It is the opinion of the committee on antitrust law of the Chicago Bar 
Association that the preservation of the meeting-competition defense is of great 
importance to the maintenance of an effective antitrust policy based on free 
competition. Since the proposed bills, if enacted, would destroy or seriously im- 
pair the defense, it is the conclusion of the committee that the bills should not 
be passed. 

Proponents of the legislation contend that the defense constitutes a major 
weakness and loophole in the Robinson-Patman Act, since on its face it seems 
to legalize or tolerate pricing which substantially lessens competition or tends 
to monopoly. A consideration of the real relationship of the defense to the 
statute and to the antitrust laws in general, however, demonstrates that this is 
not the case. In the first place, the defense as now in force is narrowly circum- 
scribed by statutory and judicial qualifications which greatly limit the in- 
stances in which it may be used. 

More importantly, it should be remembered that a prima facie violation of 
the Robinson-Patman Act may be established without a showing of actual harm 
to competition. As the Morton Salt decision demonstrates, the violation 
may be found merely upon a showing that the price differential under 
attack may have a harmful effect, and this requires only a reasonable possibility 
(or as later cases have said, a reasonable probability) of effect. The Commis- 
sion often issues cease-and-desist orders under the act based only upon this 
limited showing. 

On the other hand, the meeting-competition defense may be used only where 
the seller is confronted with the necessity of lowering his price to meet actual 
competition. If he is barred from doing this by destruction of the defense, the 
result will be that his ability to compete will be actually injured in favor of 
avoiding an injury to competition that only may occur among buyers. In the 
balance, competition in the market concerned is more likely to be injured by 
denial of the defense than by its allowance. 

There has never been any real demonstration of a present need for special 
legislation to deal with the theoretical possibility of an occasion in which the 
effect of allowing the seller to grant a lower price to a buyer to meet competition 
would produce an actual substantial injury to competition on the buyer’s level 
of operations or on the seller’s own level. Moreover, it is arguable that even in 
such instances the individual injury may be balanced in the public interest by 
the gain to competition on the seller’s level. In any event, the public interest is 
fully protected by other antitrust principles, since, where the impact of a seller’s 
conduct upon competition is sufficiently great, the Sherman Act can be invoked. 

In most instances of application of the Robinson-Patman Act, actual substan- 
tial injury to industrywide competition is not shown and there is little occasion 
for fear that continued allowance of the defense will even create the occasion 
for resort to other statutory means of protection. The litigation involving use 
of the defense by Standard Oil of Indiana affords a good illustration of the mild 
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consequences of the defense. That case involved a lower price granted to only 
four jobbers in the Detroit area in order to prevent their loss as customers to 
other oil companies offering the lower price. Only a very small amount of the 
gasoline business in the Detroit area was involved. And whatever adverse effect 
on competition might have resulted would have occurred anyway since if Stand- 
ard had not lowered its price to the jobbers, the latter would have obtained their 
gasoline from others offering the lower price with precisely the same effect on 
competition. This would normally be the case in the limited instances in which 
the defense could be employed. The Supreme Court recognized this feature of 
the matter in its 1951 opinion in the Standard Oil case: 

“Tt must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level, whether or nut the reduction to the dealer is discriminatory. Like- 
wise, it must have been obvious to Congress that any price reductions initiated 
by a seller’s competitor would, if not met by the seller, affect competition at the 
beneficiary’s level or among the beneficiary’s customers just as much as if those 
reductions had been met by the seller. The proviso in section 2 (b), as inter- 
preted by the Commission, would not be available when there was or might be 
an injury to competition at a resale level. So interpreted, the proviso would 
have such little, if any, applicability as to be practically meaningless * * *” 
(340 U.S. at 250). 

As against the unjustified fear that the defense will undermine the Robinson- 
Patman Act, there is the very real danger that disallowance of the defense will 
seriously damage price competition among sellers, contrary to the basic aims of 
the Sherman Antitrust Act. Competition is obviously disabled when a seller is 
deprived of the right to meet a competitor’s price. A seller may find it possible 
to lower his entire price level to meet competition, but frequently this is impos- 
sible, and the only effective competitive tactic available is to lower the price only 
to the buyer whuse business will otherwise be lost. To deprive the seller of this 
right may result in a serious inflexibility in the price structure of the industry. 
The Supreme Court in the Standard Oil case recognized this danger and under- 
scored the importance of the defense, as follows: 

“The heart of our national economic policy long has been faith in the value of 
competition. In the Sherman and Clayton Acts, as well as in the Robinson-Pat- 
man Act, ‘Congress was dealing with competition, which it sought to protect, and 
monopoly, which it sought .o prevent.’. * * * We need not now reconcile, in its 
entirety, the economic theory which underlies the Robinson-Patman Act with that 
of the Sherman and Clayton Acts. It is enough to say that Congress did not 
seek by the Robinson-Patman Act either to abolish competition or so radically 
eurtail it that a seller would have no substantial right of self-defense against a 
price raid by a competitor. For example, if a large customer requests his seller 
to meet a temptingly lower price cffered to him by one of his seller’s competitors, 
the seller may well find it essential, as a matter of business survival, to meet that 
price rather than to lose the customer. It might be that this customer is the 
seller’s only available market for the major portion of the seller’s product, and 
that the loss of this customer would result in forcing a much higher unit cost and 
higher sales upon the seller’s other customers. There is nothing to show a con- 
gressional purpose, in such a situation, to compel the seller to choose only between 
ruinously cutting its prices to all its customers to match the price offered to one, 
or refusing to meet the competition and then ruinously raising its prices to its 
remaining customers to cover increased unit costs. There is, on the other hand, 
plain language and established practice which permits a seller, through section 
2 (b), to retain a customer by realistically meeting in good faith the price offered 
to that customer, without necessarily changing the seller’s price to its other 
customers” (340 U. S. at 249-50). 

The danger to the antitrust policy and to vigorous competition which would 
be presented by destruction of the defense caused the Assistant Attorney General 
in charge of the Antitrust Division of the Department of Justice to urge Congress 
not to pass this legislation in the last Congress (testimony of Assistant Attorney 
General Stanley Barnes before Subcommittee on the Antitrust Laws of the House 
Judiciary Committee, April 19, 1956 (Tr. 283)). The report of the United States 
Attorney General’s National Committee To Study the Antitrust Laws strongly 
urged retention of the defense, and stated that, “Anything less, we think, would 
move the price discrimination statute into irreconcilable conflict with the Sher- 
man Act.” 

This committee wishes to go on record as being unanimously opposed to the 
proposed legislation and respectfully urges that this report be adopted by the 

























TO AMEND SECTION 2 OF THE CLAYTON ACT 1345 






Board of Managers of the Chicago Bar Association and transmitted by appropriate 
means to the Committee on the Judiciary of the United States Senate and the 


Committee on the Judiciary of the United States House of Representatives at the 
earliest possible date. 





FIsHer PEN Co., 
Forest Park, Ill., March 19, 1957. 


Senator Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 


Dear Estes: Enclosed is a copy of a statement which I today subn itted to 
the Senate Judiciary Subcommittee on Antitrust and Monopoly Legisi ation. 
I thought you might be interested. 
Cordially yours, 


FISHER PEN Co., 
Pau. C. FisHEer, President. 


FIsHER PEN Co., 
Forest Park, Ill, March 29, 1957. 
Hon. Josern C. O’MAHONEY, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear Mr. O’MAnoney: Enclosed is a statement which I have submitted to the 
Senate Judiciary Subcommittee on Antitrust and Monopoly Legislation speci- 
fically in regard to S. 11 and H. R. 11. 

I am sure that you will agree that it is very important that we preserv:: small 
independent business if our Nation is to prosper and remain strong. I sin- 
cerely believe that the above bill is a positive step in the right direction. 

Sincerely yours, 
PAUL C. FISHER, 
President and Owner. 


FISHER PEN Co., 
Forest Park, Ill., March 19, 1957. 
SENATE JUDICIARY SUBCOMMITTEE ON 
ANTITRUST AND MONOPOLY LEGISLATION, 
Senate Office Building, Washington, D. C. 
(Attention: Mr. Paul Rand Dixon, Counsel.) 


GENTLEMEN: I wish to submit the following statement for the consideration 
of your committee in regard to 8S. 11 which is designed, I understand, to elim- 
inate the “good faith defense” under the Robinson-Patman Antiprice Discrim- 
ination Act. 

I have received several bulletins from our association, “Fountain Pen & 
Mechanical Pencil Manufacturers’ Association, Inec.,” which have presented 
several arguments against S. 11. 

I have also received a memo prepared by the N. A. M. law department 
arguing against this legislation. 

So far I have not yet received, or at least read, any arguments in favor of 
this legislation; however, after studying the arguments against it, I wish, as 
a small manufacturer, to go on record as favoring some such bill as 8. 11. 

As I understand it, according to the Supreme Court’s Indiana Standard de- 
cision, a seller can now lower his price to one or more customers without 
necessarily having to make comparable reductions to all customers where this is 
done in so-called good faith to meet a lower price offered to such customers by 
a competitor. 

Regardless of the reason, I feel that it is unfair discrimination for a manu- 
facturer or distributor to make price discriminations between his customers 
providing those customers are performing the same basic function for him as 
a manufacturer or distributor. To allow this so-called good faith defense to 
stand in effect nullifies the purpose of the Robinson-Patman Antiprice Discrimi- 
nation Act and would not only allow definite price discrimination by the manu- 
facturer, but would tend to foster monopoly, and in time curtail competition 
between manufacturers. 

To illustrate my point, let me cite a hypothetical case. Suppose that the ball- 
point pen refill market is dominated by one large manufacturer who produces 
and sells practically all of the ballpoint pen refills on the market (this is strictly 
a hypothetical case). Now suppose that some new small manufacturer is 
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interested in entering this field. The new small company sets up to produce 
a superior product in very limited quantities. Let us presume that all he needs 
is one large customer to take care of his immediate market needs, and so he 
goes to a large chain and offers them his refill at a price below cost of the refills 
of the large manufacturer. If the large manufacturer is allowed to make price 
concessions to the large chain which it is not required to make to other customers, 
it can freeze the new and smaller company out of the market without ever 
greatly disturbing its overall profit picture. On the other hand, if by law the 
large manufacturer is required to make the same reduction to its other customers, 
he may decide that profitwise it is better to allow the new and smaller company 
a small piece of the market. 

Such a step, I believe, would help create competition in the manufacturing 
field of ballpoint refills and thereby leave this section of our economy in a 
healthier condition. 

Sincerely yours, 
Pau. C. FISHER, 
President and Owner. 


(Mr. Dixon introduced the following letters with the explanation :) 

Mr. Dixon. I have here a series of letters, including an original letter from 
Mr. Barrett, sales manager of the Buffalo Meter Co., addressed to you, which 
expresses some opposition to S. 11, together with your answer, pointing out to 
him that you believe that some of the misunderstanding that he had, as ex- 
pressed in his letter had come from a master brief that, perhaps had been 
prepared by the American Petroleum Institute. Upon receipt of your reply, 
Mr. Barrett, in a letter dated April 1, to you, makes a very cogent remark. 
He says that if the provisions of the bill are as stated in your letter, then 
the misunderstanding concerning them is very widespread, and he points out 
that he did not get his information from the American Petroleum Institute but 
that he got it from the Rubber Manufacturers Association, Inc. Yesterday we 
put documents in the record which indicate a similarity to, if they are not 
identical to, the American Petroleum Institute. 

BUFFALO METER Co., 
Buffalo, N. Y., April 1, 1957. 
Hon. Estes KEFAUVER, 
Senate Judiciary Committee, 
United States Senate, Washington, D. C. 


Dear Sir: Thank you very much for your March 26 letter explaining your 
provision with reference to 8. 11. 

Our letter of March 18 opposing the provisions of this bill was not based 
upon anything prepared by the American Petroleum Industries Committee but 
was based upon information prepared by the Rubber Manufacturers Association, 
Ine., and which reached us through the Water and Sewage Works Manufac- 
turers’ Association, Inc. If the provisions of the bill are as stated in your letter, 
then the misunderstanding concerning them is very widespread. 

We regret the error in this office by which our original letter was not fully 
signed. 

Yours very truly, 
H. F. BARRetTt, 
Sales Manager. 


UNITED STATES SENATE, 
March 26, 1957. 
BUFFALO METER Co., 
Buffalo 14, N.Y. 


GENTLEMEN: I have the letter from your company, dated March 18, 1957, 
relative to S. 11, prepared for the signature of, but unsigned by, the sales 
manager. 

Your objection to the measure appears to be summarized in your statement 
that it would deprive you “of the right to meet an unusual temporary cut price 
in one locality without making similar reductions everywhere.” 

This is a misconception of the effect of the bill which, from the record to 
date in the current hearings, appears to have been fostered by the master brief 
prepared by the American Petroleum Industries Committee which was widely 
circulated following a private and confidential meeting of members of that 
industry. 
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The fact is that in the situation posed by you, as I understand it, 8. 11 would 
require only that the reduction be made to competing customers—not to cus- 
tomers everywhere—and to that extent only where the probable effect of not 
doing so would substantially lessen competition or tend to create a monopoly. 

In my view, substantially lessening competition or tendency toward monopoly 
is as detrimental to the public interest when accomplished in good faith as 
when accomplished in bad faith. I must, therefore, continue my sponsorship 
and support of the bill. 

Sincerely, 
Estes KEFAUVER, Chairman. 


BuFFaLto METER Co., 
Buffalo 14, N. Y., March 18, 1957. 
Subject: S. 11, Patman-Kefauver Amendment to Robinson-Patman Act. 
Hon. Estes KEFAUVER, 
Senate Judiciary Committee, 
United States Senate, Washington, D. C. 


Dear Sm: We are astounded and greatly disappointed by your sponsorship of 
S. 11, which would deprive a business of the right to lower a price to one cus- 
tomer to meet in good faith a lower price by a competitor. 

This company is a small business with about 200 employees. Its very life 
would be endangered by any such vicious limitation on our action as would 
be involved under this bill. 

You have in speeches claimed to favor small business and to oppose dom- 
ination of the country’s business by giant corporations. This bill, however, 
would deprive small business of the right to meet an unusual temporary cut 
price in one locality without making similar reductions everywhere, which 
could well prove ruinous. 

We urge your reconsideration, and withdrawal of your support from this bill. 

Very truly yours, 
BuFraLto METER Co., 
H. F. BARRETT, 
Sales Manager. 


NoRMAN I'. SANBORN Co., 
Providence, R. I., March 25, 1957. 
Hon. THEODORE FRANCIS GREEN, 
United States Senate, 
Senate Office Building, Washington, D. C. 

Dear Sir: You have heard from the writer on several occasions during the 
last two years, requesting your consideration and support of the equality-of- 
opportunity bill (H. R. 11 and §S. 11) and the importance of this to small busi- 
ness. 

It is almost impossible for a small-business man, such as myself, to go out 
and muster up support from various organizations to have their members write 
in to support the passage of the bills referred to. 

It is my understanding that a few industrial giants, like Standard Oil Co. 
and some others have gone out and by advising only the limited beneficial results 
to them have obtained the support of many such organizations to oppose this 
equality-of-opportunity bill. 

It is our hope that you and your colleagues will side with the overwhelming 
majority of sellers and buyers—and the general public—and outlaw price dis- 
criminations granted in good faith which have the effect of destroying competi- 
tion or tending to create a monopoly. 

The argument is being made that the equality-of-opportunity bill might pre- 
vent a seller from lowering his price to meet that of a competitor. That is not 
true. It is a charge, however, that is being repeated by the opponents of the bill 
in the hope that if it is repeated often enough, it will be believed. 

We know that you have very carefully studied this bill, but we do want to 
call attention to the fact that the bill does not prohibit a seller from lowering 
his price to meet the lower price of his competitors. All it says is that good 
faith alone shall not be regarded as a legal defense for an unlawful discrim- 
ination where the effect of the discrimination is to destroy competition or tend 
to create a monopoly. Where a seller makes reductions in price to all competing 
buyers, on a basis of fairness and equity, he is following the true course of 
competition. Such a lowering of price is not affected by the bill. 
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Actually the bill is a protection for the great majority of sellers who other- 
wise have no defense from the pressures of buyers with coercive powers. Prac- 
tically all of the pressure and coercion for a discriminatory price comes from 
such buyers. They want to start the competitive struggle with a price advan- 
tage over their neighbor competitors. 

Unless H. R. 11 and 8. 11 are enacted into law, many sellers will be severely 
hurt as a result of the squeeze between such pressures. In addition to the 
sellers, the bill will be a protection to all buyers—wholesalers and retailers— 
from the ruinous effects of discriminations (not based on cost savings) which 
would otherwise be given to a few of their competitors but not to them. 

We have tried to give you a factual reasoning for our request to support the 
equality of opportunity bill, and hope that you will continue to support this 
bill and also to plead with other Members of the Senate to support this bill. 
Thanks. 

Yours truly, 


NoRMAN P. SANBORN Co. 


McLEAN, Ferris, Evy & FAIn, 
COUNSELORS AT LAW, 
New York 17, N. Y., March 19, 1957. 
PavuL Ranp Drxon, Esq., 
Cocounsel and Staff Director, Antitrust Monopoly Committee, United 
States Senate, Washington, D.C. 


My Dear Mr. Drxon: On March 18, 1957, Mr. Fred Heeney received a tele- 
gram informing him that his testimony will be taken before the committee on 
March 19, 1957. A telegram has been sent to you by Oil Heat Institute of 
America, Inc., which institute Mr. Heeney was to represent at the hearing, in- 
forming you that he was unable to attend but that a statement will follow. 

Mr. Heeney and the undersigned were in Washington, D. C., on Wednesday 
and Thursday, March 13 and 14, prepared to go before the committee, but as 
you know, we were not reached. Perhaps if the hearings could have been 
scheduled so that witnesses would know in advance the exact date and time for 
them to be heard, specific plans to attend could be made. The pressure of other 
business made it impossible for either Mr. Heeney or the undersigned to attend 
today. However, a statement of the Oil Heat Institute of America, Inc., has 
been forwarded to you. 

In view of Senator Wiley’s repeated remarks that he was most anxious to 
hear from the attorneys as to their interpretation of the bill, we are setting 
forth some of our observations as to the legal effect of S. 11. 

First, we should like to endorse the position taken by the attorneys for Esso, 
Standard Oil Company of Indiana, Shell, and Socony Vacuum, which is in sub- 
stance that this bill would not permit them to aid dealers in a gasoline price war 
as they have done in the past because the defense of meeting the equally low 
price of a competitor would be fraught with danger in that the proposed amend- 
ment denies the right to use that defense where such equally low prices “may 
be substantially to lessen competition, or tend to create a monopoly in any line 
of commerce in any section of the country.” It would be tremendously difficult 
to determine the extent of “section.” A chain reaction could be set off when 
a price is reduced and a price war occurs because the area of dealers harmed 
would be constantly enlarged. The effect of the inability to meet an equally 
low price of a competitor would, therefore, tend to create stabilization and 
uniformity of price, flexibility and fluidity of prices would be lost and competi- 
tion in the form heretofore known throughout the country would cease. 

Second, a majority supplier furnishing a majority of the supplies has a cost 
advantage. He isin a position to ship carload lots. The cost of sales are lower 
and handling expense is reduced. These savings when experienced by majority 
suppliers can and do result in a lower price to the buyer; thus a lower price to 
the buyer can be cost justified. Under the previous law the minority supplier 
is permitted to meet in good faith the lower price of the majority supplier and 
retain his minority share of the business. Should the proposed amendment 
become law, it is our opinion that it would prohibit the small-volume seller from 
continuing to meet the lower price of the majority supplier and so to continue to 
participate in his share of the business. 

Third, it also becomes questionable as to whether freight absorption would be 
permissible. The probable effect of freight absorption is a substantial lessening 
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of competition among buyers whenever the buyers compete and, whether or not 
buyers compete, a substantial lessening of competition among competing sellers 
may occur. It is, therefore, our opinion that the bill would probably prevent 
any significant amount of freight absorption. Should freight absorption cease, 
it must follow that each seller would be prevented from quoting competitive 
prices outside of the area nearest to his plant. Free trade would be a thing 
of the past, the result would be a series of local monopolies. Competition would 
be lessened and monopolies promoted. 

It is obvious to us that the purpose of 8S. 11 is to eliminate the good-faith de- 
fense, although several statements made at the hearings on Wednesday and 
Thursday by the chairman and counsel indicated otherwise. It has been said 
many times that the history of the bill stems from the attempt by the Federal 
Trade Commission to restore to it the power it thought it originally possessed 
when it instituted action against Standard Oil Company of Indiana in the case 
popularly know as the Detroit case wherein the Supreme Court sustained the 
good-faith defense. 

On its face the amendment gives the illusion of preserving the defense. It 
states that the good faith meeting of the equally low price of a competitor “shall 
be a complete defense,” but it also states that the defense is unavailable if the 
effect “may be substantially to lessen competition or tend to create a monopoly 
in any line of commerce in any section of the country.” Most discriminations 
have the effect of substantially lessening competition. In most every court case 
where discrimination has been found to be unlawful that effect has heen found. 

In conclusion, therefore, we believe that the good-faith defense under the pro- 
posed amendment would become generally unavailable because the effect of dis- 
criminations may so easily be found to create a possible or probable lessening of 
competition. 

We are enclosing additional copies of this letter for the chairman of the com- 
mittee, Senator Wiley, and Senator Dirksen. 

Very truly yours, 
MCLEAN, Ferris, Ery & FAIn. 
By GrorGE GRUBERG. 


C. A. Prercer, INc. 


Rockford, Ill., March 11, 1957. 
Pavut RAND DIXON, 


Cocounsel and Staff Director, 


Antitrust and Monopoly Subcommittee, United States Senate, 
Washington, D.C. 


DeAR Sir: With regard to my being present to give a statement on Bill S. 11 
on Friday, March 15, this will interfere greatly with plans already made. My 
son is being shipped overseas and we have plans to visit him on the west coast 
the weekend of the 15th, 16th, and 17th of March. 

I would be glad to make arrangements to appear personally at a later date. 

Sincerely yours, 
C. A. PTeRcE, INC., 
C. A. Prerce, President. 


C. A. Pierce, INc., 


Rockford, Ill., March 11, 1957. 
PAUL RAND DIxoNn, 


Co-Counsel and Staff Director, 


Antitrust and Monopoly Subcommittee, United State Senate, 
Washington, D.C. 


Dear Sir: I am definitely opposed to S. 11 and S. 1211 bills because from the 
information I have on these bills, I cannot see where they will benefit small 
business. 

With a personnel of 23, our business is manufacturing and service, and we 
operate in an area of 100 miles around Rockford. We have built up an envi- 
able service business and from time to time our competition in the various 
areas see fit to reduce service prices in an effort to take some of the business 
from us; naturally we have to meet this competition for a short period of time 
to keep our standing in the particular community. According to this bill, it 
would be necessary for us to reduce our prices in the entire territory in which 
we operate, and this would cause us a great hardship. 
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With regard to our finished manufactured products which involves in most 
instances neon signs and silk-screen process work, there are times when we have 
repeat orders and competition would force us to reduce our prices temporarily, 
and again this bill, as I interpret it now, would force us to reduce our prices 
in the entire area. 

I wish to emphasize emphatically that this bill in its present form is a hin- 
drance to small business more than it is beneficial. Big business can withstand 
some of these overall price reductions much better than small business because 
of their diversification. I ask very sincerely that before this bill is presented 
that proper changes be made to protect small business. 


Yours sincerely, 
C. A. Pierce, INc. 


C. A. Prerce, President. 


The above statements are my sincere opinion of the detriment this bill would 
be to small business. 
(Signed) C. A. PIERCE. 
Sworn to before me this 11th day of March 1957. 
[SEAL] VIOLET HIRTz, 
Notary Public, Rockford, Ill. 


Ray-O-Vac Co., 
Madison, Wis., March 3, 1957. 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY LEGISLATION, 
COMMITTEE ON THE JUDICIARY, 
United States Senate, Washington, D.C. 

GENTLEMEN: This statement of Ray-O-Vac Co. has as its purpose the consid- 
eration of the effect of bill S. 11 on monopoly and competition in commerce in 
the United States. In substance, this bill was approved by the House in the 
last Congress with only three dissenting votes. It is understandable that the 
House is so strongly against monopoly, but that vote, we believe, shows a com- 
plete want of understanding of the practical effect of this bill on competition. 

If the language of the bill sounds meritorious, it is merely because it re- 
enacts the Sherman Act against an act of monopolizing. Monopolizing can 
occur where the maintenance of a lower price to a customer in one location is 
supported economically by maintaining higher prices where there are no com- 
petitors that the monopolizer is trying to drive out of the market in such 
places of higher price. Such practices are not the good-faith, competitive-price 
action protected by the Robinson-Patman Act. But the parties seeking to 
monopolize by any such illegal practice of destroying competition interdicted by 
the Sherman Act are not the only competitors seeking monopoly through the 
restriction of competition to what we now call “soft competition.” 

There is no more natural activity for man than the devising of means of 
self-protection. Each of the defenses that are sought for this purpose in com- 
petition are designed to give the competitor a field of operation in which he can 
survive. When this has been accomplished, the entrepreneur has built a busi- 
ness of which he can sell the going business value as goodwill along with the 
physical assets that he might liquidate successfully without any goodwill or 
business to sell as such. In competition such defenses must be provided by 
managerial ingenuity that gets the business in position to serve other elements 
of the economy in a way that is mutually profitable to the parties and such 
that competitors’ blandishments do not readily destroy the established customer 
relationships. 

It is much easier, if instead of this ingenuity, the protection can be had by a 
grant of some measure of monopoly by the Government. It is just this that 
“soft competition” laws are designed to provide. As a business built upon 
competitive ingenuity, we are opposed to any law that will hamper the use of 
that ingenuity in protecting our business. Bill S. 11 is such a law. 

Cutthroat competitive pricing is one of the principal schemes through which 
the goodwill of an established business can be destroyed and its customers 
seduced away. The larger and more responsible such a seducer, the more 
danger that the customer will be enticed away by an exceptionally good price 
deal, Often the particu!ar deal is aimed merely at getting the foot in the door. 
getting the account on the books. Once there, some of the business and goodwill 
of the former supplier is lost. The right to meet such raids with an equal 
price is one of the best protections of the smaller enterprise against the raids 
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of a larger competitor seeking new business that it can afford to pay for in 
substantial price concessions. These raids are often hit-and-run affairs based 
on incentives to salesmen for finding new customers, charged off to promotion, 
covered up by no publication of the cut rate, and sometimes even by no reporting 
of it in the organization making the raid. If such a competitor can get the ad- 
vantage of having his competitors’ hands tied by S. 11 while he hits his competi- 
tors with the full force of such raids, getting the business is like shooting fish 
in a barrel. We do not think that the antimonopolists of this Congress want to 
be party to any such nefarious business, but that is what they will be doing if 
the bill passes. 

Now there is a notion that this bill is for the little fellow. Take for instance 
the small oil dealer who supports this bill because he believes it will protect his 
cutrate gasoline business based on low overhead, personal management and his 
location for bulk delivery that his national brand filling station competitor on a 
strategic business corner does not have. If the national brand dealer can never 
meet his lower price, he should be able to take and hold all of the price-conscious 
gasoline business in his neighborhood. Now, if this takes too much away from 
the national brand station, that station should be free to meet this lower price to 
stay in business. The fellow that operates that national brand station is also a 
little fellow and as much entitled to a fair competitive shake as anyone. The 
law ought not to hold him while the cutrate operator hits him. If it does hold 
him while he is being hit, the law sets up a little monopolistic barony for the cut- 
rate bulk operator and we go backward 400 years to repeal the case of monopolies 
that held that the British Crown could not grant any such monopolies to destroy 
the common callings of Englishmen. Antimonopoly legislation must be forward 
looking and not reactionary and corrupt in favor of any group or class in our 
society. 

If you want to make each refinery, and each cement plant, and each steel 
plant, that is somewhat away from the big producing centers a little monopolistic 
barony in its own territory, you will pass this bill holding their competitors’ 
hands while they hit them. 

For us, we would like to be able to meet our giant, widely diversified competi- 
tors with a fair chance to hit back against their raids that do oceur in spite 
of all the antitrust laws because we still have free competition. We need at 
least the freedom to meet it that the present Robinson-Patman Act gives us to 
meet a competitor’s lower price where he is trying his cutrate or extra service 
raids. 

It must be a freedom to meet the price, not a matter of dubious judgment as 
to whether it might adversely affect competition at some remote time or place. 
Competition cannot be fair or free if competitors who meet it can be sandbagged 
by some hidden effect that they do not know about when they meet competitive 
efforts to destroy them; especially when they are given the burden of proving 
freedom from effect on competition as this act does. Relative size is no reas- 
surance in our economy. How do you judge when a $10,000 corporation, a 
$100,009 corporation, a $10 million corporation, and a $1 billion corporation may 
all have a part in the same competition to supply one consumer a pound of nails 
or a bag of cement or an ice cream cone. An antitrust suit is a slick way to 
destroy a competitor who cannot afford it. Civil triple damage antitrust snits 
ean be brought against little fellows, too. This proposal makes such harassing 
suits available against almost any competitor meeting price competition regard- 
less of size. 

The present interpretation of the act makes the competition as free as anti- 
price discrimination laws can leave them. There should be no return to the 
monopolistic “soft competition” notions that brought this problem to our Supreme 
Court for a fair decision in favor of free competition. 

Yours very truly, 
Ray-O-Vac Co., 
E. B. Ort, 
Senior Vice President. 


RicHMonp, CAuir., April 8, 1957. 


Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C.: 
Regret we were not given an opportunity to appear before the committee. Ap- 
preciate opportunity of having our objections written into the record. As an 
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independent oil jobber wish to state the passage of bill S. 11 would practically 
compel us to discontinue business. 
BARKOW PETROLEUM Co., ING., 
BE. M. BARKow. 





EDGINGTON OIL REFINERIES, INC., 
Long Beach 5, Calif., April 10, 1957. 
Senator Estes KEFAUVER, 
Sulcommittee of Senate Judiciary Committee, 
Senate Building, Washington, D. C. 


GENTLEMEN : On March 20, 1957, I sent a wire to your committee as follows: 


“Lona BrAcH, CALIF. 


“T would appreciate the opportunity to appear before your committee in oppo- 
sition to Senate bill 11. We are independent oil refiners and crude oil pro- 
ducers in the category of small business, and are convinced that this legislation 
would seriously confuse and detrimentally affect our business. This proposed 
law is very vital to our entire operations, so I would appear to testify promptly 
on your request. 

“RALPH EpGINGTON, President.” 


On April 6, 1957, I received the following wire from your counsel: 

“After lengthy hearings where many witnesses representing similar or identical 
views to yours for and against 8. 11 were heard, the chairman announced the con- 
clusion of hearings today, April 5. The record has been held open for the receipt 
of statements which will be made a purt of the record and given the same con- 
sideration as if you appeared and testified. If you desire to submit a statement, 
please do so by April 12. 





“PauL RAND Dixon, Co-Counsel.” 


As I understand the proposed Senate bill 11, its purpse is to force all manu- 
facturers to uniform prices for their products under all conditions, regardless 
of competitive, manufacturing, geographic, or economic conditions that may arise 
and adversely affect their business. 

This would be disastrous to the independent oil refineries in this country, be- 
eause of the nature of the oil refining business and the position of the smaller 
companies init. A company engaged in refining crude oil produces gasoline, kero- 
sene, diesel oil, lubricating oil, and fuel oil or asphalt. If any one of these prod- 
ucts is not being sold, the entire operation must shut down when the refinery 
storage is full. The company can have fine markets for all of its other products, 
and probably would be under contractual responsibility to supply them, yet could 
not operate because it would be prohibited by this law from finding a market 
and a price at which the product would move. The only alternative would be 
huge storage tanks and vast financial resources to carry the product inventory, 
which the smaller company simply does not have. 

The market demand for refined oil products is seasonal and affected by local 
and world conditions. The fuel oils, including kerosene distillates, furnace oils 
and residual fuels, are in high demand during the winter months when gasoline 
and asphalt are glutting the market. In the summer months gasoline and 
asphalt are in demand and the fuel oils are literally a drug on the market. Yet 
an oil refinery makes precisely the same amount of each of these products 
whether it is winter or summer. The smaller refining company survives and 
grows, however, without a tremendous farm of storage tanks and huge sums 
of money to finance the inventories in them, because there is always a market 
for these products—at a price. But if its lowest seasonal or inventory reducing 
price became the highest price at which it could ever sell—it could not survive 
in business for 6 months. 

It appears to us that this bill strikes at the very heart of the theory and 
philosophy of the American free-enterprise system. The large oil companies 
of today were small a comparatively few years ago and the hundreds of smaller 
refineries in this country are all working diligently to become larger. They 
ean survive and grow if they give to their customers better service, better i 
product or a better price and they are constantly trying to accomplish all three. ! 
They must be flexible in their business practices and free in their marketing 
policies to obtain the best prices possible in this highly competitive market. 
They do not expect to survive, however, as a result of legislation that would 
disrupt the free competitive system of doing business in this country. 
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We feel sure that the proponents of this bill do not want to place the inde- 
pendent refineries in this country in such a suffocating straitjacket in order to 
cure a few instances of business hardships that had been called to their atten- 
tion, and which you will find were the rare exception in the overall petroleum 
business. 

We certainly appreciate this opportunity you have afforded us, to express our 
views on this very important matter. 

Sincerely yours, 
EpDGINGTON Or REFINERIES, INC. 
RatPH Epeineton, President. 


Bray Or Co., 
April 9, 1957. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


Dear Sir: With reference to my telegram dated March 15, 1957, I am indeed 
sorry that I was not given opportunity to appear before your hearing on Senate 
bill 11, as I requested. 

Since I was not privileged to make a personal appearance, I should like to 
file statement at this time to the effect that as a small-business man and jobber, 
I am drastically opposed to your Senate bill 11 as I feel that this bill is 
extremely detrimental to my business. 

Very truly yours, 
Bray Or Co. 
Uric B. Bray, General Manager. 


LAw OFFICES, 
BxiaGeG, STONE, MAUzY, ANDERSON & BOWLES, 
Charleston, W. Va., April 8, 1957. 
Hon. Estes KEFAUVER, 
410 Senate Office Building, 
Washington, D, C. 


DEAR SENATOR: We enclose a written statement on behalf of McJunkin Corp. 
of Charleston, W. Va., opposing the enactment of Senate bill 11. 

We have been told that proponents of this proposed legislation take the posi- 
tion that it will tend to clarify or strengthen the Robinson-Patman law. As 
we see the matter, the bill would obscure rather than clarify, and therefore 
would certainly not strengthen provisions of the existing law. 

As indicated in the statement, we believe that the interests of many business 
firms in addition to McJunkin Corp. would be adversely affected, and we cannot 
see that any person or organization would be helped by the enactment of the bill 
into law. 

Respectfully, 
A. G. STONE. 


STATEMENT OF A. G. STONE, ATTORNEY OF CHARLESTON, W. VA., ON BEHALF OF 
McJUNKIN Corp., CHARLESTON, W. VA., IN OPPOSITION TO SENATE Brix 11, 
AND HovusE RESOLUTION 11 


McJunkin Corp. is a West Virginia corporation engaged principally in selling 
equipment, machinery and supplies to industry and to oil and gas producing and 
pipeline companies. Sales by McJunkin for resale are negligible. 

The home office and principal place of business of the company is located in 
Charleston, W. Va. Branches are located in Columbus and Marietta, Ohio, 
Louisville and two small towns in eastern Kentucky, and Atlanta, Ga. 

In trade language McJunkin Corp. is known as a distributor. In essence the 
distributor is the sales and service instrumentality which connects the manu- 
facturer with the industrial consumer. He is of especial value to the small 
manufacturer who for economic reasons is unable to reach the market adequately 
with his own personnel. 

Also, the distributor is of particular importance in a State like West Virginia 
in which the economic well-being of the citizenry is so largely dependent upon 
the efticient development of its many new industries. 
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That this is true is evidenced by the fact that the directories show approxi- 
mately 100 distributors serving industries, contractors, and institutions in the 
Charleston, W. Va., area. 

For reasons outlined hereinafter, the company opposes Senate bill 11 and its 
counterpart House Resolution 11 as deterrents to its ability to meet competi- 
tion in the areas served by it. In a larger aspect, the company views the pro- 
posed legislation as a serious threat to the continued existence of the distributor 
as a medium of commerce. 

The company’s objection is based upon its normal desire to stay in business 
and upon the principle that obstacles to price competition tend to create mo- 
nopoly. McJunkin Corp. is a small business and is limited in its opportunities 
to search out new customers and to explore new trade areas. It therefore can 
never profit by, and will inevitably be hurt by, any statutory or other obstacle 
to its ability to retain its customers or to compete for business in the areas in 
which it is established. 

It is believed certain that any such obstacle to the service rendered by Mc- 
Junkin Corp. will likewise be prejudicial to the service rendered by all other 
industrial distributors. 

In 1914 the Congress enacted the Clayton Act, legislation intended to pre- 
serve competition among manufacturers and other large producers and sellers 
of goods, by prohibiting price discrimination designed to destroy business 
competitors. 

In 1936 the Congress amended certain sections of the Clayton Act by adopt- 
ing the Robinson-Patman law, a primary and basic purpose of which was to 
preserve the existence of competing buyers of goods, particularly in the retail 
field. The spark which prompted this legislation was the rapid growth of the 
chain stores, which were thought to enjoy price advantages in purchasing 
merchandise. 

The essential contributions of the Robinson-Patman law were two: 

(1) The outlawing of price advantages based on quantity purchases; and 

(2) The prohibition of certain specific discriminatory practices by suppliers 
for the benefit of favored customers, viz: 

Brokerage allowances and discounts (sec. 2 (c)); 

Allowances for advertising and merchandising (sec. 2 (d)); and 

Furnishing of special services or facilities without charge (sec. 2 (e)). 

Section 2 (b) of the Robinson-Patman law places the burden of justifying a 
price discrimination upon the respondent company, but contains also the proviso 
that the burden of proof to justify a lower price is carried by a showing that such 
price is made in “good faith to meet an equally low price of a competitor.” 

This proviso was a carryover from the Clayton Act, and preserved the twofold 
principle of preventing unwarranted and destructive price cutting, at the same 
time preserving the right in good faith to meet competition. 

The Trade Commission took the view that a price differential to meet a com- 
petitor’s price only rebutted a prima facie case made by showing sales at 
different prices, and that such defense was nullified by proof of injury to a 
competitor caused by such differential. 

This issue was determined by the Supreme Court in Standard Oil Company 
of Indiana v. Trade Commission (340 U. 8. 231). There the Standard Oil Co. 
sold gasoline to many retail dealers and to various jobbers in the Detroit area. 
Certain of the jobbers also operated retail stations. The price to retailers was 
the prevailing tank-wagon price, which was 1% cents per gallon higher than 
the tank-car price charged the jobbers. 

The company offered evidence tending to show that the tank-car price to the 
jobbers was necessary in order to meet in good faith an equally low price of a 
competing supplier, a situation not unusual in the business world. 

The Trade Commission and the Circuit Court of Appeals denied the supplier 
the right to meet the competitive prices, and in effect would have forced the 
jobbers to lose the benefit of such prices or to change products. The Supreme 
Court reversed these decisions, holding that the evidence constituted a complete 
defense. The opinion says: 

“The heart of our national economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, ‘Congress was dealing with competition which it sought to protect, 
and monopoly, which it sought to prevent.’ A. H. Staley Mfg. Co. v. Federal 
Trade Com. ((C. A. 7) 135 F. 2d 453, 455). We need not now reconcile, in its 
entirety, the economic theory which underlies the Robinson-Patman Act with 
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that of the Sherman and Clayton Acts. It is enough to say that Congress did 
not seek by the Robinson-Patman Act either to abolish competition or so radically 
to curtail it that a seller would have no substantial right of self-defense against 
a price raid by a competitor. For example, if a large customer requests his 
seller to meet a temptingly lower price offered to him by one of his seller’s com- 
petitors, the seller may well find it essential, as a matter of business survival, to 
meet that price rather than to lose the customer. It might be that this customer 
is the seller’s only available market for the major portion of the seller’s prod- 
uct, and that the loss of this customer would result in forcing a much higher 
unit cost and higher sales price upon the seller’s other customers. There is 
nothing to show a congressional purpose, in such a situation, to compel the seller 
to choose only between ruinously cutting its prices to all its customers to match 
the price offered to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers to cover increased unit costs. There 
is, on the other hand, plain language and established practice which permits a 
seller, through section 2 (b), to retain a customer by realistically meeting in 
good faith the price offered to that customer, without necessarily changing the 
seller’s price to its other customers.” 

The then Assistant Attorney General of the United States, the Honorable 
Herbert A. Bergson, had previously stated at a hearing before a subcommittee of 
the House Judiciary Committee: 

“While we recognize the competitive problem which arises when one purchaser 
cbtains advantages denied to other purchasers, we do not believe the solution to 
this problem lies in denying to sellers the opportunity to make sales in good-faith 
competition with other sellers.” 

Advocates of the presently proposed bills popularize and attempt to justify 
them by attaching to them two characterizations, first, that they will “strengthen” 
and “clarify” the Robinson-Patman law, and second, that they will create 
“equality of opportunity” in commerce. 

These characterizations will be dealt with briefly and in order: 

(1) H.R. 11 and §S. 11 do not not “clarify’’, but on the contrary “obscure” the 
existing statute. That which obscures can hardly be said to strengthen the state 
of law. 

The court decision in the Detroit case made it clear that for all practical pur- 
poses the Robinson-Patman law permits a manufacturer or other supplier in good 
faith to adjust its price structure to meet a competitive situation either locally 
or generally. 

H. R. 11 and §S. 11 would subject this right to the proviso or condition that, 
regardless of good faith, a supplier cannot meet the ravages of a price cut, war- 
ranted or unwarranted, if to do so will “substantially lessen competition or tend 
to create a monopoly.” 

No words have given the courts more serious interpretative difficulties than 
this particular language. The proponents of the bills are either not well ad- 
vised or are something less than candid when they suggest that they will 
“clarify” or “strengthen” the law. In fact, certain advocates of the bills sub- 
stantially concede the contrary,’ 

In the face of the uncertainties implicit in the proviso, few suppliers will be 
so bold as to take the risks involved in a price reduction to enable a distributor 
or other dealer to meet the price cuts of a competitor. Very often that competi- 
tor is an adventurer, without investment in invenory or service facilities. 

(2) “Equality of opportunity” is a popular catch phrase. Presumably, the 
proponents of the legislation would have it appear that in order to enable its 
customer to meet competition in an area, a manufacturer or other supplier will 
promptly lower the price in that area, and forthwith in obedience to law will 
make the same price adjustment available everywhere. The premise seems to 
be that this utopian result will come to pass on every occasion when a distribu- 
tor finds it necessary to meet competition anywhere. 

Unquestionably, that result will seldom obtain. What will usually happen will 
be this: A distributor, or wholesaler, or other type of merchant, will face the 
competition of a price cutter in a local market. He will call upon his supplier 
to enable him to meet the competition. The supplier either has consulted or will 


1“Tt raises questions all right, but that is what makes lawsuits.” Representative Wright 
Patman, before Antitrust Subcommittee of House Judiciary Committee, April 18, 1956. 

“There are many things in this bill which may take many Supreme Court decisions to 
clarify.”” Representative Emanuel Celler, Chairman of House Judiciary Committee, Con- 
gressional Record, June 11, 1956, p. 9027. 
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consult his lawyer. In due course of time, upon the advice of the lawyer, the 
supplier will reply that he is sorry, but that he cannot lower the price in 
Utopia, W. Va., without making the same adjustment everywhere, or at least 
in a very large trade area, and this he cannot afford to do merely to protect the 
distributor (or other merchant) in Utopia. 

In this situation, what has become of the “equality of opportunity,” except for 
the price cutters, many of whom will be mere adventurers for a “fast buck,” 
and all of whom will in effect be protected by law against the efforts of the 
established distributor to retain his business? 

The really essential results of the bills now before the Congress would be that 
no legitimate branch of commerce will be benefited (except possibly the law- 
yers) and that the competitive principle, sustained by the Supreme Court, will 
be nulified. 

As indicated, the bulk of McJunkin’s business consists in the purchase of 
goods for distribution to industry and the contracting trade. Its economic life, 
to use the words of the Supreme Court, depends upon its ability to procure such 
goods at prices no higher than the prices offered to its competitors in the areas 
where it does business. 

Legislation which would meke it hazardous for McJunkin’s suppliers to en- 
able it to meet these conditions would block the blodstream of its business exist- 
ence. Furthermore, to suppliers so inclined, the proposed bill would be a clear 
invitation to deny competitive prices to McJunkin, with the peremptory expla- 
nation that there can be no adjustment of prices to one customer without accord- 
ing the same treatment to all customers wherever situate. 

It is no answer to say that McJunkin or any distributor may shift its sources 
of supply. This is frequently inexpedient and sometimes impossible. A mer- 
chant cannot shift his brands overnight. 

A potential effect of the proposed legislation which is of particular concern 
to McJunkin Corp. and those dealing in similar wares is the possibility of verti- 
cal integration by its suppliers, many of which are substantial manufacturers. 
Certain manufacturers of goods similar to those handled by McJunkin have 
already done this very thing by setting up their own distribution agencies, thus 
bypassing one pricing area. If manufacturing suppliers are forbidden the price 
flexibility provided by the present law, it is certain that the trend toward verti- 
eal integration will be accelerated, thus closing another important field to small 
business. 

An aspect of pricing important to all suppliers is the matter of freight ab- 
sorption. Without this right, neither manufacturers nor distributors can com- 
pete with suppliers in serving distant customers and markets. The proposed 
Senate bill (but not the House bill) provides that it shall not be construed “to 
alter the law applicable to the absorption of freight or of shipping charges.” 
The uncandid aspect of this language is that it invites the raising of the ques- 
tion of the validity of freight absorption practices even under existing law. 

If the language is intended to be a recognition of the right of a supplier to 
meet competition by absorbing freight charges, it is necessarily a recognition 
of the right to meet specific competition, as opposed to overall price reductions, 
and condemns the whole philosophy of the legislative proposal. 

There seems to be an impression among the proponents of the bills that their 
effect will be to discourage price competition and to maintain established prices. 
McJunkin believes that the opposite would be the case. If a reputable manu- 
facturer or other supplier is forbidden to meet irresponsibly lowered prices in 
a particular area, without lowering price levels generally, the clear tendency 
will be to encourage rather than deter price cutting and market raiding. As 
hereinbefore indicated, to a very considerable extent the bill would provide a 
protective barrier for such practices, to the ultimate benefit of no one and to the 
great harm of the legitimate retailer as well as distributor. 


CoNnSUMERS Ort Co., 
Los Angeles 22, Calif., April 8, 1957. 


Senator Estes KEFAvvER, 
Senate Office Building, 
Washington, D.C. 
Dear Sir: Inasmuch as we were not given the opportunity of appearing before 
your committee personally, we would like to get the following into the record: 








TO AMEND SECTION 2 OF THE CLAYTON ACT 1357 


We are unalterable opposed to the passage of bill 8S. 11; as an independent 
oil jobber, we feel that we would be put out of business by such action. 
Respectfully, 
EDWIN PYLE, 
President. 


CoHEN, Rogerts & KOHLER, 
ATTORNEYS AND COUNSELORS AT Law, 
Atlanta 3, Ga., April 11, 1957. 
Mr. PAuL RAND DIxon, COUNSEL AND STAFF DIRECTOR, 
Antitrust and Monopoly Subcommittee, Committee on the Judiciary, 
United States Senate, Washington, D. C. 
DEAR Mr. Dixon: Enclosed are the original and two copies of my statement on 
S. 11. 
I appreciate your telegram giving me an opportunity to submit this statement. 
Sincerely yours, 
JAMES M. ROBERTS. 


STATEMENT OF JAMES M. ROBERTS IN REGARD TO S. 11 

I wish to make the following statement to the subcommittee: 

I represent, as attorney, a number of comparatively small manufacturers to 
whom the passage of this bill will be most harmful for the following reasons: 

1. The amendment adds more confusion and ambiguity to a statute which is 
already in a most confused state in spite of the recent Supreme Court decision 
and will open the door to a long and precarious period of litigation and uncer- 
tainty for businessmen until the courts and the Federal Trade Commission can 
further interpret the amended act. 

2. The amendment, as drawn, will propably completely remove, at least inso- 
far as the Federal Trade Commission is concerned, the defense of a bona fide 
lower price to meet the price of a competitor. I think the language of the 
amendment is designed to prevent the public and the Members of Congress who 
have had no opportunity to study the bill from realizing the effect of the amend- 
ment. I think the bill should be revised so that it openly states that this 
defense is being removed from the act. 

3. The “Declaration and Purpose of Policy” in the bill are definitely mis- 
leading. It is my opinion that the amendment will be definitely detrimental to 
independent businesses and instead of preventing price discrimination will tend 
to foster and to perpetuate price discrimination and will make it impossible 
for independent businessmen to meet unfair price discrimination without the 
risk of severe penalties. 

4. Any business which does an interstate business will be at the mercy of 
price pirates who only operate intrastate and in my opinion the passage of the 
bill, instead of hampering big business will mean the financial wrecking of 
innumerable small businesses which do not have the resources to outlive 
competitive low prices by such intrastate operators. 

5. From press reports, it would seem that most of the testimony has been 
directed at the oil industry. However, numerous other industries will be affected 
by the amendment adversely. None of my clients are in the oil industry. 

6. The removal of the defense would of necessity foster trusts and monopolies 
and, in my opinion, would place the act in direct conflict with the antitrust laws. 

I respectfully urge that the amendment not be reported favorably. 


FARRINGTON MANUFACTURING Co., 
Needham Heights, Mass., April 10, 1957. 
Mr. Paut RAND Drxon, 
Cocounsel, Senate Antitrust and Monopoly Subcommittee, 
Washington, D. C. 


Dear Mr. Dixon: As suggested by your wire of April 6, we are enclosing a 
statement made in opposition to the enactment of S. 11, which we understand 
can be made a part of the hearings. 

Thank you for your cooperation in this matter. 

Very truly yours, 
FARRINGTON MANUFACTURING CO. 
D. H. Farrineton, President. 
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STATEMENT OF DoNALD H. FARRINGTON, CHAIRMAN OF THE BOARD OF F'ARRINGTON 
MANUFACTURING CO., OF NEEDHAM HEIGHTS, MASs. 


This statement is filed in opposition to S. 11 on behalf of my company. 

The Farrington Manufacturing Co. has been engaged in the manufacture of 
metal specialty products for over 50 years, an area of manufacture in which 
thousands of companies, large and small, participate. Most of our civilian prod- 
ucts fall into two categories, display packaging and credit identification systems. 

For the most part our business is both interstate and highly competitive, and 
quite naturally we are keenly interested in the effect which a modification to 
existing laws, as suggested by S. 11, might have on the conduct of our business. 

We recognize the benefits we have derived from both the freedom of and pro- 
tection of competition and have had no reason to criticize the useful application 
of the Robinson-Patman Act. The change suggested by S. 11 however appears 
to be far from clear in possible application, and would seem to place a confusing 
burden on the average business to the point where it would serve only to restrict 
the use of good business judgment by implying a possible conflict with the law in 
any instance of competitive pricing change. 

The ability of the average businessman to clearly interpret the provision 
“unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, in any section of the 
country” so that his acts, governed by good business judgment, in no way conflict 
with this clause, is to me highly questionable, for this clause is certainly not 
definitive either as to degree, or as to whom may be affected. The importance of 
this is emphasized by the fact that there is almost daily need for action that 
could conceivably fall within the scope of this provision. 

Decisions as to firm quotations must be made daily and without delay if a 
business is to survive and prosper in our competitive economy. The proposed 
amendment provides no exact definition by which, from a practical standpoint, 
a quotation could be determined to be in compliance. Its net effect, therefore, 
would be to force companies such as ours to make the decisions which must be 
made and quote the prices which must be quoted to customers to do business 
without ability to determine with certainty if we were in compliance with the 
amended act. 

It is urged that S. 11 not be enacted. 


3L0CK DISTRIBUTING CoO., 
Yakima, Wash., April 10, 1957. 
Subject : Committee hearings on bill 8. 11. 
Replying to: Telegram April 5, signed: Paul Rund Dixon, cocounsel. 


Hon. Estes KEFAUVER, 
United States Senator, 
Senate Office Building, Washington, D. C. 


Dear Srr: Thank you for the courtesy shown by your telegram. I shall make 
my statement brief in opposition to this bill. 

Our small distributing company has been in continuous operation in the 
gasoline business since May 1930. It was started with a few hundred dollars 
of savings in a depression year. Over the years we have developed and registered 
our own brand names, do our own advertising, and issued our own credit cards. 

Naturally we have felt the effects of competition as various large companies 
invaded this market. We have felt pressures from suppliers and on supplies that 
seemed at the time and still seem unfair. I believe that timely and adequate 
enforcement of existing laws would have corrected any abuses of economic power 
that I have seen in this small market. 

I firmly believe and so state that there is nothing static about petroleum mar- 
keting, and it should not be static. Our dealers and ourselves do not want to 
maintain the status quo, we want to grow and are willing to work, think, and 
sell to accomplish that result. 

I feel that the passage of this bill would make our buying position untenable 
in an area entirely supplied by integrated oil companies operating in interstate 
commerce. 

You have my personal respect and appreciation for your efforts on behalf 
of the small-business man, and I hope that a continued study will be made to 
pinpoint the objectives that you seek. 

Very truly yours, 


Harvey T. Brock, President. 
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KAYE, SCHOLER, FIERMAN & Hays, 
New York 22, N. Y., March 12, 1957. 
PAUL RAND DIXON, Esq., 
Antitrust Monopoly Subcommittee, 
United States Senate, Washington, D.C. 


DEAR Mr. Dixon: I wired you this afternoon as follows: 

“Unfortunately unable to give oral testimony before committee. Am mailing 
you this afternoon several copies of statement special delivery.” 

I am enclosing three copies of my statement, which I should appreciate your 
calling to the attention of the members of the committee. 

In view of the importance of this measure and the fact, as I believe you will 
find when you read my statement, that the point of view I express is considerably 
different from that which has been presented to the committee heretofore, I 
would greatly appreciate it if the statement was specifically called to the atten- 
tion of the members of the committee, and not merely filed for incorporation in 
the printed hearings. 

I should welcome your comments in regard to the statement and I shall be 
happy to discuss it with members of the committee at any convenient time. 

l am deeply appreciative of your kind courtesy. 

Sincerely yours, 
MILTON HANDLER. 
STATEMENT OF MILTON HANDLER 


I am a professor of law at Columbia University and a senior partner of the 
firm of Kaye, Scholer, Fierman & Hays, 445 Park Avenue, New York City. At 
times in the past I have been in Government service in various capacities. I 
have been engaged in numerous antitrust litigations as counsel for plaintiffs 
and defendants. In addition, I have written and lectured extensively on all 
phases of the antitrust laws. 

I appear in opposition to S. 11 because I am firmly convinced that its enact- 
ment will thwart our national antitrust policy and defeat the salutary objectives 
set forth in the declaration of purpose and policy of the bill. Anyone who sub- 
scribes to this declaration must in good conscience vote against this measure. 

The Supreme Court pointed out in Standard Oil Company v. Federal Trade Com- 
mission (340 U. S. 231 (1951)) that “The heart of our national economic policy 
long has been faith in the value of competition” and that the elimination of the 
good-faith defense would result in either the abolition or radical curtailment of 
competition itself. 

If the intent of the pending bill is to eliminate or devitalize the good-faith 
defense, then, contrary to its declaration of purpose and policy, it is a negation 
rather than a reaffirmation of our national public policy; it will impede rather 
than foster intelligent, fair, and effective administration and enforcement of the 
antitrust laws; it will destroy rather than preserve competition; it will deny 
rather than secure equality of opportunity. In short, as the Supreme Court cor- 
rectly asserted, it will lead to the abolition of competition and thus repudiate 
the faith in the value of competition which is the very core of our national policy. 

If the intent of the bill is not to vitiate the good-faith defense, one may prop- 
erly inquire what, then, is its purpose. 

In answering this pointed question the proponents ought not to be permitted 
to take refuge in glittering generalities. They should specify the concrete situa- 
tions—the precise mischief—which the bill is designed to remedy. 

I venture to suggest that they can provide no such specificity for the simple 
reason that there is no mischief requiring legislative correction. 

Congressman Celler has aptly likened the predecessor of the present bill to an 
iceberg. ‘You can see,” he said, “one-fourth of the iceberg, but possibly three- 
fourths of that iceberg is submerged and hidden.” * 

It is because that which is visible appears to be innocuous and useless that one 
is warranted in suspecting that the submerged part may be insidious. 

The bill preserves the right of a seller to meet in good faith an equally low 
price of a competitor, though the meeting of competition may result in a price 
discrimination which may substantially “injure, destroy, or prevent competi- 
tion with any person who either grants or knowingly receives the benefit of such 
discrimination or with customers of either of them.” 

To this extent it properly reaffirms the ruling of the Supreme Court in the 
Standard Oil case. 








1102 Congressional Record 902, 27 June 11, 1956. 
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But the good-faith defense is abolished where the effect of meeting competi- 
tion “may be substantially to lessen competition or tend to create a monopoly 
in any line of commerce, in any section of the country.” 

Why should this be done? 

It will be recalled that section 2 of the original Clayton Act of 1914 forbade 
price discrimination where its effect “may be to substantially lessen competi- 
tion or tend to create a monopoly in any line of commerce.” 

It was because these standards in practice proved ineffectual that the Rob- 
inson-Patman amendments were adopted in 1936. This is spelled out in detail 
in House Report No. 2287, 74th Congress, 2d session, page 8, 1936, where the 
prior law is said to have been “too restrictive’—a characterization which the 
Supreme Court adopted in Federal Trade Commission v. Morton Salt Company, 
334 U. 8. 37, 49 (1948). 

If the prohibition of price discrimination proved in practice to be ineffectual 
when confined to cases where competition in the market as a whole was sub- 
stantially lessened, or where there was a tendency to monopoly, what reason is 
there to believe that the qualification of the meeting-competition defense in the 
identical language of the original Clayton Act will prove to be any more effec- 
tive? And if the language of the present bill has no greater consequence than 
that of the 1914 legislation, what will be accomplished by its enactment? 

The antitrust section of the New York State Bar Association, of which I am 
a member, in a statement filed with this committee, equates the “injury to com- 
petition” standard with the substantially lessening competition test. It con- 
cludes, therefore, that the bill would overturn the rule of the Standard Oil case. 
With all respect, I am constrained to disagree. The two yardsticks are not 
coextensive, synonymous or identical. If they had been, there would have been 
no real need for the Robinson-Patman revisions. There is a material difference 
in the legal significance of the two tests. The proponents of the bill deny 
that the two standards are identical and disclaim any intention of curtailing 
the good-faith defense where there is merely injury to competition but no sub- 
stantial lessening of competition or tendency to monopoly in the market as a 
whole. 

If the New York State Bar Association is correct, the bill should be rejected 
because it would destroy the very defense which the legislation is supposed to 
reaffirm. 

If I am correct in my analysis of the measure and my reading of the au- 
thorities, the bill should still be rejected because it serves no useful purpose 
whatsoever other than to introduce added confusion in a field which is already 
unhappily confounded. 

In more than 3 decades of active experience in this field as teacher and 
practitioner, I have never encountered a single instance where the meeting 
of competition itself was claimed to have a monopolistic tendency or to sub- 
stantially affect competition in the entire market. 

The acts of monopoly are typically aggressive and not defensive. It is the 
monopolist who typically launches a program of price discrimination. He does 
not normally follow another's lead. Thus it would be very rare for the monop- 
olist to be the one who is meeting another’s competition. 

The situation is the same where the meeting of competition is said to have 
substantially lessened competition in the market. 

I respectfully submit that this honorable committee should ask itself why it 
is called upon to enact legislation which on its face would appear to deal only 
with peripheral situations that have never been involved in any reported 
litigation and that are most unlikely to occur in actual business experience. 

Congress is much too busy to engage in futile enterprises, and yet that is 
about all that it is being asked te do when one confines his inspection of the 
bill to its visible portions. 

I suspect that the submerged part of the iceberg may relate to the meeting 
competition defense which the Supreme Court upheld in Standard Oil. The 
report of the House Judiciary Committee of the last Congress states: 

“In appropriate cases, however, proof of injury only to an individual competi- 
tor would not preclude a finding that the effect of such injury may also be sub- 
stantially to lessen competition or tend to create a monopoly.” 

Are we to understand the obscure radiations of this report as signifying that 
the defense may be unavailable where competition may be injured? Is the 
conscious omission of the injury to competition standard from the proviso of 
the bill itself to be contradicted by this kind of ambiguous doubletalk ? 
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The short of the matter is this: Competition cannot be preserved if we pay lip 
service to the good faith defense while sapping it of vitality either by direct 
legislative curtailment or by creating uncertainties which preclude its effective 
exercise. 

The bill is thus objectionable because it either accomplishes nothing or be- 
eause it accomplishes too much. 

Should it not be a cause of greatest concern to this honorable committee that 
there is at the moment the sharpest disagreement among antitrust specialists 
as to the purposes and effect of the pending legislation? Manifestly it is not 
the function of the Congress to engender new uncertainties in a field already 
notorious for its lack of clarity. 

Antitrust will not be befriended by the enactment of S. 11. 


INDUSTRIAL RELATIONS PLANNING & RESEARCH CorpP., 
Newark 2, N. J., March 13, 1957. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
United States Senate: 


I wish to go on record as being opposed to S. 11 because I believe it to be 
un-American, unfair and ambiguous. 

1. Un-American because it attempts to force upon the free enterprise system 
a cartel-like form of price rigidity. 

2. Unfair because it eliminates from the businessman the right to compete 
in good faith. 

3. Ambiguous because its wording is such that no two authorities can agree 
upon what it actually intends to accomplish. 

A. American Bar Association, antitrust section, Edward F. Howrey: “The 
bill for all practical purposes makes it unlawful for a seller to lower his price 
to meet the equally low price of a competitor, even when this is done in good 
faith.” 

B. Committee on antitrust law of the Chicago Bar Association: “The com- 
mittee on antitrust law of the Chicago Bar Association is of the opinion that 
the effect of the bill, if enacted into law, would be largely to destroy the meet- 
ing of competition defense and to introduce new and serious ambiguities into 
a statute which is already extremely difficult to interpret and to administer.” 

C. New York State Bar Association, Jerrold G. Van Cise: “* * * The effect 
of the amendment is far reaching and almost impossible to determine, thereby 
creating further uncertainty in an already confused area of law, and (2) its 
probable effect would be (a) to prevent individual freight absorption, (b) to 
promote exclusive dealing and (c) to sap the vigor of competition. 

“* * * The good faith ‘complete defense’ under the proposed amendment is 
virtually illusory; it will be generally unavailable because the effect of dis- 
criminations may so easily be found to create a possible ‘lessening’ of compe- 
tition. * * * 

D. Celanese Corporation of America—Samuel D. Littlepage. “(this amend- 
ment) * * * is an unrealistic departure from the hitherto fair and intelligent 
administration of our antitrust laws. * * * How is it possible for business to 
know that the lowering of its price in good faith to meet an equally low price of a 
competitor will not result in a lessening of competition? Will lawyers be able 
to advise clients as to what steps may be taken to ward off price raids? The 
good faith defense is not an offensive weapon of large industry. It is a defense 
which only operates when the seller is forced to meet an equally low price. 

There are many, many other quotations I could give to support the contention 
of ambiguity and your record of previous hearings are replete with them. 

I wish to go on record as to the description of this amendment as “equality 
of opportunity.” I feel nothing could be more misleading. Actually it fosters 
inequality of opportunity by preventing legitimate competition and sectionalizing 
various areas for companies enjoying geographical advantages, practically 
forcing buyers to purchase locally at prices that do not reflect competition, but 
more a monopolistic right of control. 

Like the Volstead Act, this amendment seeks to impose drastic restrictions 
and penalties on all elements of business, because of the evils of a small percent- 
age of nonconformists, and like the Volstead Act it will only result in large 
scale nonconfermity and disrespect of the law. 

Outside of outright defiance and dishonesty it leaves two other alternatives, 
bankruptcy or merger, both of which are inimical to the general welfare. 











1362 TO AMEND SECTION 2 OF THE CLAYTON ACT 


I object to this amendment also on the ground that it has previously been 
passed on and denied by two segments of our balanced system of government. 

We have a balanced Government in order that one element of government 
will not impose its judgment on the others, to the detriment of all. 

1. The Executive: Charged with the enforcement and administration of Laws, 
the Chief Executive of which (the President) has the right of veto on matters 
considered inimical to the national welfare. Congress then has the right to 
overrule such veto, if it should feel that the legislation is sufficiently beneficial 
to the national interests to do so. 

2. We have the congressional or legislative function, charged with the duty 
of considering, proposing, and passing the laws of the land. 

3. We then have the judicial, which functions as the interpretative authority 
on such legislation. 

It is significant that this legislation has been adversely considered by two 
branches of this balanced Government: the Executive by veto (under President 
Truman) and the judicial by interpretation, which reads as follows: 

“There is nothing to show a congressional purpose ... to compel the seller 
to choose only between ruinously cutting its prices to all its customers to match 
the price offerings to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers to cover increased unit costs. 
There is, on the other hand, plain language and established practice which per- 
mits a seller, through section 2 (b) to retain a customer by realistically meeting 
in good faith the price offered to that customer without necessarily changing 
the seller’s price to its other customers.” 

For any group of legislators to decide the other two branches, plus other 
impartial Government agencies, such as members of the Federal Trade Commit- 
tee, Department of Justice, and Commerce Department, are in error, and thereby 
attempt to overrule their considered actions by legislation, should give much 
concern to any American who believes in our system of government. 

It has been pointed out by proponents of this amendment that: 

1. Meeting competition on good faith is unfair to small business. 

2. Discrimination to meet competition can destroy small competition. 

3. The Court is confused on vested interests with competition. 

4. The Court misread the Staley decision. 

5. The Supreme Court confused self-defense. 

6. The Sherman and Clayton Acts have failed of purpose. 

Such concepts may be correct, but from a commonsense basis alone, it would 
appear that such applications and regulations concerning same were put forth 
by intelligent men of good will and good faith and they should not be casually 
discarded as being inoperable, incorrect, or in error, without a full and complete 
investigation as to whether they deserve such description. 

It would appear that the time has come to attempt a new approach toward this 
vexing problem of antitrust laws and monopoly, an approach that would seek 
to eliminate abuses and inequities, but at the same time protect and encourage 
the vast majority of industry from harrassment and threat of unfair legislation. 

Perhaps this could best be accomplished by a commission similar to the recent 
Hoover Commission which was so helpful in another governmental problem. 
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I definitely fall in the category of small-business man and that is why I so 
strenuously object to the various references to the fact that a majority of small 
business supports this legislation. I have wide contacts in the industrial field 
and a basic understanding of its problems, both from actual participation in the 
warehousing-distributor field, and from serving as a director of a bank servicing 
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industrial loans. Since this bill has been brought to my attention I have made 
it my business to contact a very iarge group of industry, most of it small and 
intermediate and, without exception, everyone has voiced strenuous objection to 
the bill and its implications. I cannot believe any large percentage of small 
business could possibly be for this bill and I quote just one of the group who is 
supposed to be for it, to prove that point: Maurice Fager, retail gasoline dealer 
and president of the chamber of commerce, Topeka, Kans.: “If my gasoline sup- 
plier would not help me pricewise after somebody else started a price war in my 
town, I just wouldn’t be able to stay in business. That is why I can’t imagine 
how anyone pretending to speak for gasoline retailers would urge this committee 
to pass a law that would forbid an oil company from helping a dealer at a time 
when he needs it the most.” 

I have, therefore, requested the courtesy of appearing before the Senate com- 
mittee, which I believe sits first, to voice my objections and reasons therefor. 

I feel that this is the most dangerous bill ever introduced in Congress, not only 
as it relates to industry, but our national economy, national defense, and respect 
for law and order, 

In closing I would like to stress that we are in a period of serious business 
considerations. The menace of inflation is constantly with us, troubled world 
conditions are equally worrisome, and risk capital is at an alltime low and 
getting harder to obtain every day. Businessmen everywhere are preoccupied 
with the problems of progressive expansion, temporary curtailment, or the wis- 
dom of standing by and waiting for trends. There is a definite feeling of watch- 
ful waiting and indecision as to future actions. 

In this picture the enactment of an amendment that will drastically change 
the whole pricing structure of industry which historically has been based upon 
a free competition and instituting in its place rigid price controls can be the 
trigger to a depression that will be far-reaching. To take from a harrassed and 
worried business executive the right of free decision and implement such action 
with punitive threats of permissive suits will be the most demoralizing applica- 
tion that could be conceived. 

In closing this report I would like to point out one factor that also enters this 
picture and that is the increasing flow of manufactured goods from Europe. The 
production costs of such goods are lower, made so by American encouragement 
and monetary assistance in rehabilitation since the closing days of World War II, 
and lower labor costs. 

Are we now going to penalize our own industry by imposing price controls and 
allow foreign competition to operate under the same privileged approach this bill 
seeks to give retailers? 

I would think the answer would be “No” but in the light of the complete dis- 
regard of the overall interests of industry as indicated in this amendment, I 
will have to leave that consideration to you. 

Thank you. 

Respectfully submitted. 

FRANK W. O’BrIEN, 
President, Industrial Relations Planning and Research Corp. 


Basic OBsections To H. R. 11 Anp S. 11 


1. This bill seeks to benefit the few at the expense of many. It contravenes 
every known principle of good business and good government. 

Legislative action was never intended to replace intelligent, efficient, dynamic, 
and good-faith competition, nor was legislation intended to change standard 
legal precedent to help splinter groups achieve unfair advantage over competi- 
tion because of inability of such splinter groups to fairly and adequately compete. 

(a) Employment ratio. 

2. The impact of this disrupting economic monstrosity based on ambiguity, 
fear, and threat can only lead to complete confusion, tremendous and needless 
litigation, and business strangulation due to paralysis of indecision. 

3. Any bill that removes good faith as a business concept and attempts to re- 
place it with a cartel system is un-American as well as uneconomic. 

4. This bill will drastically affect the flow of risk capital, because it will force 
vast liquidation of warehousing-wholesale outlets and small manufacturers less 
fortunately located or their absorption by larger firms. Risk capital can authori- 
tively be said to be already drastically reduced due to tight money and the 
gradually increasing reluctance of individuals to risk their capital in new 
ventures. 
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5. This bill can only be com] ured to the Volstead Act as a potential for forcing 
Americans to dishonesty, disre »ect, and disregard for the law. When any legis- 
lation is passed designed to prevent businessmen from achieving security, based 
upon honest, efficient, and intelligent competition, you may be sure that those 
not accepting the resultant bankruptcy or merger will seek illegal methods to 
bypass it. You may also be sure they will have the sympathy and support of 
all who understand their problems. The fact that this law is an obvious device 
to negate the considered judgment of the Supreme Court and the Federal Trade 
Commission will also encourage flagrant disregard of the provisions as repre- 
senting an unjustifiable attack on the basic tenants of the American system of 
free enterprise. 

6. This bill is the greatest single encouragement, and in fact mechanism, 
for forced local monopoly. By its own mechanics it sets up spheres of monopoly 
or influence. 

7. The provisions of the legislation accomplishes in one stroke the destruc- 
tion of our most valuable industrial asset, the utilization of all sectors of the 
country for free flow of manufactured products based upon good faith competi- 
tion and freight absorption. It gives lip service to excepting freight absorption 
and in its own wording denies the application of such amendment as any competi- 
tion can be construed as injuring a competitor. 

8. This bill by its very intent accomplishes a drastic revolution in industrial 
business practice and gives undeserved benefit to the few by the complete sacri- 
fice of one of the most important elements of sound industrial financial stability. 
In sacrificing the small manufacturers and wholesalers for the retailers, it 
imposes upon industry the elimination of thousands of small manufacturers 
essential for piecework, small products, and varied specialized processes and all 
adequate stocking facilities which provide ready and constant inventory locally. 

To pause and consider the retailer himself—usually he is small, carries only 
essential stock, uses very modest space and little or no advertising or personnel. 
The customers come to him. 

In contrast, the wholesalers have vast monetary commitments in inventory. 
considerable rental space, shelving, machinery, office and warehouse personnel, 
and ample salesmen. He does to the customer. 

The small manufacturer is in the esame position. High inventory, factory 
space costs, labor and sales personnel, and machines, advertising, ete. 

How any legislation can recommend the artificial legislative protection of the 
former at the sacrifice of the latter is incredible. 

9. The wording of the Supreme Court decision itself offers the best refutation 
of this ill-advised legislation : 

“There is nothing to show a congressional purpose * * * to compel the seller 
to choose only between ruinously cutting its prices to all its customers to match 
the price offerings to one, or refusing to meet the competition and then ruinously 
raising its prices. to its remaining customers to cover increased unit costs. 
There is, on the other hand, plain language and established practice which per- 
mits a seller, through section 2 (b) to retain a customer by realistically meeting 
in good faith the price offered to that customer without necessarily changing 
the seller’s price to its other customers.” 

With what part of this decision do the proponents of this legislation take 
exception and why? 

They are strangely silent on the definite protection of all industry as enunciated 
in the decision, but very vocal on protecting the smallest segment of the whole 
industrial system, the retailer. This preoccupation with such a factor of a vast 
interlocking complex machine would seem to indicate taking a view of the 
problem through the wrong end of the telescope. 

10. Today when current fears of inflation hover ominously over all and when 
risk capital is most difficult to obtain, we are met with a bill to “prevent legiti- 
mate price adjustment” and in addition offering the potential of countless busi- 
ness failures wih the myriad eddies of fear and diving confidence based on a 
completely impractical, unworkable, unfair, and confusing application. 

Are the proponents of this bill trying to bring on a depression by removing 
one of the most stabilizing assets of industry—ample inventory geographically 
spaced and the right of a businessman to make decisions that will continue him 
in business? 

11. Big business can no doubt adjust to the uneconomic principle used in this 
bill, because it can eventually probably take over small manufacturers, ware- 
housing, wholesalers, and retail outlets. Is this the desire of the proponents of 
this bill? If so, let us not call it a bill supporting small business because there 
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couldn’t be a bill less likely to aid small business than this. It is purely and 
simply a bill designed to help splinter groups who have shown marked facility 
for being unable to compete efficiently and adequately under the free enterprise 
system, the same system that has enabled our country to become the production 
miracle of the ages. 

Even large industry is against this legislation because it recognizes the utter 
need of diversified small manufacturers and wholesale warehousing outlets. It 
no doubt also realizes, if it accepts the countless mergers forced by this unwise 
legislation it will become a target as a monopoly by the very groups proposing 
this legislation. ; 

12. The punitative phases of this bill actually encourage unfair litigation 
as a further bar to good faith competition. A larger company could tie up a 
smaller one in knots with this practice and by the time the smaller one proved 
itself simon pure it would be out of business because of litigation costs and delays. 

Such practice lends itself readily to deceit, fraud, and vindictiveness and has 
no place in our American way of life. 


INDUSTRIAL RELATIONS PLANNING & RESEARCH CORP., 
Newark, N.J., March 21, 1957. 


To Committee on Antitrust and Monopoly of the Committee on the Judiciary, 
United States Senate, 
AMENDMENT 


GENTLEMEN: My original statement is in, but it lacks the support that per- 
sonal testimony would have given it, and it also lacks the reference material 
that I had brought along to support my testimony. I am therefore writing this 
letter to you to offset such omissions, as an amendment to my statement. 

I had not anticipated a call to testify so soon after sending my letter re- 
questing the right of appearance. I had prepared more in detail for the House 
Judiciary Committee, as I anticipated that that would be heard first. The 
result was when I received this telegram to appear (received 4:45 Monday, 
March 11, 1957) on March 13, but to have my statement in the hands of the 
committee by March 12, I stayed up most of the night of the 11th and worked 
on the statement, but realized it could not be in the hands of the committee by 
the 12th, and sent a telegram to that effect to the counsel for the committee, Rand 
Dixon, Esq. I spent the rest of the 2th getting reference material and 
putting it into shape so that I could refer to it in my testimony. I then went 
down on the 13th and realized immediately I had come on a needless trip, 
because I couldn’t hope to be heard either that day or the next. As I was 
paying my own expenses based upon my honest belief that I owed such contribu- 
tion to America and industry, I could no longer afford to stay and hope for a 
quick appearance as a witness. I spoke to the counsel for the committee, Rand 
Dixon, Esq., who agreed to put in my statement in lieu of my appearance and 
I requested right of amendment. 

I regret that I was unable to stay in Washingon and testify in connection 
with this bill. I can, however, realize that it is far more important to have the 
more important elements of the industrial community testify first, because, 
after all, their stake in this bill is vast and the obligations to their com- 
panies, stockholders, and industry generally are far reaching. 

On the other hand, I had hoped that as a small-business man who has had 
definite experience in the business field, and as an individual who presently has 
nothing personally to gain, I might be of some assistance. No one reading 
the background material of this matter under consideration can escape the 
feeling that underlying this whole problem there is a vast area of misunder- 
standing, resentment, emotion, and personal evaluations. That inequities do 
exist in industry, no one can gainsay and I feel it is only fair to point out that 
nothing human is perfect and inequities will not only be present in industry, 
but in every other phase of our national life as long as human beings are in- 
volved. The American way of meeting situations such as this is to analyze the 
whole picture and to seek remedial action wherever possible, not to impose dras- 
tic applications on all industry to benefit the few or control the relatively small 
group of opportunists. In my humble opinion the remedy proposed here is far 
more dangerous to the whole American economy than the inequities that apply 
today. I also feel that there are other ways of approaching this problem far 
more practical and worthy of consideration than the punitive method directed 
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against all industry which can result disasterously for our whole economy and 
in the end, cause far more damage than the inequities it seeks to correct. This 
is indeed a vast and complex problem and not subject to an application that 
would deny to all industry the right of free, fair, and good faith competition 
so essential to the proper functioning of our free enterprise system. 

I do not believe that we as Americans can afford to be evasive or indirect in 
any application affecting the general good of the country. 

I am most happy I did go down however, because in listening to the testimony 
and observing the demeanor of all involved, I came away more convinced than 
ever that this legislation is inimical to the best interests of the country and I 
sincerely hope the members of the committee share this belief. 

Certainly the clear-cut testimony of the companies on that day gave ample 
proof that this qualifying statement would place them in a position where there 
would be no possible way for them to apply such defense. Secondly, they indi- 
cated that in lieu of the construction that could and probably would be placed 
on this qualifying statement, it actually precluded the defense of good faith 
competition, because any competition will, in effect, cause injury to competition. 
Certainly it would cause injury to the company starting the price-cut applica- 
tion, if in lowering their profit in order to secure an advantage, they were not 
successful because of such cuts being met by competitors. Certainly too, other 
companies slow to follow in meeting such price cuts would be injured. 

The big fact that seemed to be overlooked is that anybody who seeks to gain 
advantage through price cuts should not be encouraged, and in fact, should be 
discouraged, whether they be big or small. And to refuse big industry the 
right to meet such unfair application is in effect refusing an element of our 
industrial community the rights of self-defense. This fact cannot be ignored, 
no matter what is hoped to be accomplished or the type of wording used in 
other legislation. It is crystal clear that in this application, the wording would 
definitely result in such manner as to eliminate self-defense meeting of compe- 
tition for all practical purposes. For example here is a decision of the Supreme 
Court in the Automatic Canteen case, Mr. Justice Frankfurter asked, “Should 
the Court, in the light of congressional policy as expressed in other antitrust 
legislation read the ‘ambiguous language’ of the act ‘as putting the buyer on his 
peril whenever he engages in price bargaining’? “Such a reading,” he an- 
swered, “must be rejected in view of the effect it might have on the sturdy bar- 
gaining between buyer and seller for which scope was presumably left in the 
areas of our economy not otherwise regulated.” 

You can see however, if the ambiguous qualification of this amendment were 
adopted in place of the clear-cut present application and the Federal Trade 
Commission ruled against a company, how such question would have to be 
interpreted by the Court. It would be upon the ambiguous wording alone 
which qualified this amendment. This then would be a specific mandate to 
the Court to shun any consideration of meeting lower prices on a good faith 
defense basis, but to consider instead only that some elements of competition 
may be injured by such defense, a fact that it is conceded by all, is bound to 
happen in such a situation. This approach is equivalent to saying if someone 
attacks you and other people are around don’t dare defend yourself, because 
you may hit the one who attacked you, injuring him, or in the alternative hit 
some of the innocent bystanders. This application is so contrary to everything 
that America has stood for throughout its history, and the fact that it is only 
applied against industry, makes one wonder if we don’t need a modern Patrick 
Henry to reenunciate the doctrine that “Taxation without representation is 
tyranny.” Certainly industry is taxed, and certainly industry generally would 
be getting no representation to protect its interests, if this type of bill is to 
receive serious consideration. 

There can be no avoidance of this clear-cut qualification even in the am- 
biguous wording that the good faith defense can be utilized if there “is no sub- 
stantial lessening of competition.” I quote from Edward Howrey of the Amer- 
ican Bar Association Antitrust Section: ‘“* * * the favorite method of proving 
injury is to show that the lower price either diverted or may divert trade to the 
seller or to the favored customer who buys for resale. The latter, it is con- 
tended may either pass the price advantage on to his customer or use the 
differential to increase his advertising or improve his services to customers. 

“Tf this is the law, and the Federal Trade Commission says it is, then it is 
clear that any price difference, whether or not made in good faith may result 
in injury to competition. The Supreme Court in the Detroit case clearly recog- 
nized this when it said, ‘It must have been obvious to Congress that any price 
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reduction to any dealer may always affect competition at the dealer’s level, as 
well as at the dealer’s resale level, whether or not the reduction to the dealer 
is discriminatory.’ 

“In sustaining the validity of the meeting competition defense, the Court 
added, ‘It is enough to say that Congress did not seek by the Robinson-Patman 
Act either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor.’ ” 

Another factor that needs underlining is this: both opening statements of the 
proponents of H. R. 11 and 8. 11, admit that the chief purpose of this amend- 
ment is to nullify or change the Supreme Court decision in the Detroit case. 
If the wording of the Court is as follows, and this is a direct quote: 

“There is nothing to show a congressional purpose * * * to compel the seller 
to choose only between ruinously cutting its prices to all its customers to match 
the price offerings to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers to cover increased unit costs. There 
is, on the other hand, plain language and established practice which permits a 
seller, through section 2 (b) to retain a customer by realistically meeting in good 
faith the price offered to that customer without necessarily changing the seller’s 
price to its other customers.” 
how can proponents of this amendment attempt to say that they are not trying 
to avoid the defense of “good faith competition.” They are actually spelling 
it out themselves and attempting to actually eliminate the defense by the quali- 
fication, where because of its ambiguity, it would place the industrialist in the 
position of: 

1. Being unable to make a decision as to possible injury caused by good faith 
competition, thereby being unable to meet such situation openly, honestly, and 
definitely. 

2. Making each case a matter of attempting to read the minds of the members 
of the Federal Trade Commission in a future complaint. 

3. Laying themselves wide open to permissive suit by opportunistic firms, at 
great cost to themselves. 

4. Standing by and letting their competitive position deteriorate until priced 
out of the local market. 

5. Even more important in the case of thousands of smaller wholesale firms, 
such as the one I had, who do not employ counsel on a full-time basis, it would 
paralyze their ability to operate at all. Just one triple suit could tie them up 
so tight they would be out of business before they.could prove they were simon 
pure and even then, if so called injury was caused to competition, it would be of 
no avail to defend such case. 

You will also note that this amendment is based upon the contention of the 
proponents of getting back to the original intent of the Robinson-Patman Act. 
This reference is in Representative Patman’s opening statement, and also Sena- 
tor Kefauver’s statement. It appears frequently in the remarks of other pro- 
ponents. Now this theory is also open to much doubt. For example, the Su- 
preme Court indicates that it certainly is not their understanding of the intent 
of the act. And all the witnesses today testified it was not their understanding 
either. Mr. Walter Wooden who was a strong partisan of the act and one of 
the Commission’s chief architects of the Robinson-Patman enforcement, has this 
to say: “The amended (Clayton) act now safeguards the right of a seller to 
meet an equally low price of a competitor * * * This right is guaranteed by 
the statute and could not be curtailed by any mandate or order of the Commis- 
sion * * * The right of self-defense against competition price attacks is as vital 
in a competitive economy as the right of self-defense against personal attack.” 
These remarks were made in 1941. 

Certainly there is an abundance of proof that would indicate that this applica- 
tion is not an attempt to get back to the original intent of the Robinson-Patman 
Act, but instead an attempt to deny the use of good faith defense by industry 
generally. This amendment then would not fall in the category of clarification 
of the Robinson-Patman Act, but would be a clear-cut attempt to eliminate the 
right of the good faith competition defense. “ 

As an American citizen, I regret any Congressman combining with the re- 
quest for impartial consideration of legislation, the fact that this company 
or that company was grossly unfair in this or that matter. I refer to the con- 
stant references to the ills of industrial management prior to the whole body 
of antitrust and antimonopoly legislation. This is an attempt to get some- 
thing new considered, based upon facts that to a very large extent have been 
corrected by previous legislation and inferring that it is still the same jungle 
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of opportunism that brought on such original legislation. I consider this ap- 
proach most unfortunate and confusing. I also regret to see grouping certain 
practices that may still be objectionable as a preface to this consideration. I 
refer specifically to Senator O’Mahoney’s remarks in the previous hearing 
against General Motors, which may point up an unfair application. I do say 
it has no place as a preface to considering this particular legislation and only 
prejudices the listeners against all industry at a time that impartial consid- 
eration is needed. 

Frankly, if I may humbly say so, I feel that there is much to be desired 
in the whole ambiguous approach brought to bear upon antitrust and anti- 
monopoly legislation. I feel there is altogether too much ambiguity in word- 
ing, and a vast departure from the American concept of “innocent until proven 
guilty.” The “ifs,” “may,” the “possibilities,” the “probabilities” of such legis- 
lation actually constitute a second-class citizen approach to be applied to in- 
dustry. Every element of our community should be treated alike before the law 
and it is absolutely amazing to note upon reading the various laws, how 
loosely they have been drawn as applied to industry. I feel there is room for 
a completely new approach and review of the whole field of antitrust and 
antimonopoly legislation featuring clear-cut applications that can be under- 
stood by all. 

It is interesting to me that the large segment of the country that rose so 
self-righteously against the so-called attempts by Senator McCarthy to loosely 
apply legal applications against Communists, should be so silent in similar ap- 
plications against industry. Actually industry has given America the greatest 
standard of living known to man, and has, through its productive miracles, on 
two occasions protected the rights and privileges of this great Nation by its 
productive capacity. Communism, on the other hand, is an avowed enemy of 
our way of life, and if any application of unfairness should apply, it is much 
more applicable to that situation. 

In considering this amendment, what it seeks to accomplish, the reasons be- 
hind it, and the proponents thereof, one cannot help but be struck by the fact 
that a good deal of emotional thinking seems to predominate. It deals with 
past sins and errors, attacks business because it has gotten big (although that 
is one of our proudest boasts that such things can happen in our American 
system) and seems to project a demand for unfair controls on all industry 
because of the errors of a few. 

A review of the business proponents of this bill seem to indicate they come 
from the soft goods industries and retailers (the latter group being prac- 
tically immune from the applications of the present act, or at least from its 
prosecution). It would appear that this segment want a fair trade applica- 
tion to apply, and in order to get it for themselves are willing to saddle the 
vast majority of industry with an unfair and unworkable application as to 
free, fair, and good-faith competition. I would like to quote from the re- 
marks of Dr, John D. Clark, member of President Truman’s Council of Eco- 
nomic Advisers: “All competitive effort is burdensome and harmful to those 
who cannot keep pace, but if we said it must stop short before it hurts any- 
one we would completely abandon competition.” It would certainly appear 
that Congress is considering seriously in this amendment giving unfair assist- 
ance to a faction of our industrial community against the best interests of the 
majority of said community and the consumer also. It is, of course, a func- 
tion of Congress to regulate commerce, but a concomitant of that right of 
Congress is the equally important application of justice for all and the pro- 
tection of the majority. No law that will be imposed will be successful if 
contrary to such basic principle. I believe this was the way the remark, as to 
the present legislation being immoral, was meant. You will recall in Wednes- 
day’s testimony Senator Kefauver dealt with that reference to some degree. 
Actually, this amendment has in it the potential of the greatest harm to 
business morality of any bill affecting industry to date, because it will make 
dishonest businessmen out of the remaining business groups that have not been 
forced into bankruptcy or merger by the unfair applications of this legisla- 
tion. This is no light responsibility for Congress to assume, particularly in the 
light of the Volstead Act, the results of which we still have with us in dis- 
regard for law and order. 

Frankly, I am alarmed by the trend of certain business groups and associa- 
tions to seek legislative intervention to grant them unfair advantage. Free 
competition is the most important basic principle of our system of free enter- 
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prise and any attempt to water it down, or change it to give benefits to those 
who cannot efficiently compete, will result in destruction of the whole system. 
Ours is a constantly changing system of enterprise, new problems bring new 
applications, and those groups not going along with a dynamic, progressive 
system cannot be protected by legislation without the removal of progress from 
our system. We may regret that this hard fact of life applies, but we cannot 
ignore that it must apply in order to progress and improve. Certainly we have 
watched with sadness the growth of large chain stores that have an admitted 
advantage over small individual stores. But that condition per se has not 
resulted in monopoly because for every A. & P. we have had an Acme, a Food 
Fair, and many others grow up to give full competition and marked benefit to 
the consumer. But even so, with all of these changes, the corner grocery has not 
been forced under as is evident to anyone observing the American scene. Our 
consumer public supports those progressive and enlightened stores who have 
changed in order to compete in their own particular sphere. 

Right here in New Jersey we are witnessing a battle between the grocers and 
the drugstore association, two of the proponents of this amendment. The drug- 
stores who sell everything from electrical appliances, books, foods, garden acces- 
sories, tools, etc., are attempting to prevent the groceries from selling packaged 
medicine that do not need a pharmacist, and in fact are sold in drugstores by 
ice cream dispensers or clerks without any reservation. The articles referred to 
are put up by drug firms, controlled by the Pure Food and Drug Act, are pack- 
aged with necessary directions, and the druggist cannot open them or change 
them in any way, yet they are fighting tooth and nail, the right of a grocery to 
sell such items, although they insist on their right to sell materials competing 
with groceries, hardware stores, electrical appliance stores, bookstores, ete. 
This is just an illustration that certain groups are attempting through legis- 
lation to obtain unfair advantage for themselves, yet they will band together 
on a national scope to secure further advantages at the sacrifice of larger 
groups of industry. This is a very worrisome and troublesome problem and 
sooner or later must be met openly and honestly, if our free enterprise system 
is to endure. 

It has taken generations of sweat and blood to build up a free enterprise 
system and that system has made us the envy of the world productionwise. Our 
workingmen are the best paid, the best clothed, the best fed, the best dressed 
and the most economically adjusted people of the world, enjoying a standard 
that is so far superior to other countries, that there is really no comparison. 
However, our system is based upon a complex and delicately balanced system 
of interrelated components, each one dependent upon, and giving to, other 
components of some relative basis of balance; for example, the warehousing- 
wholesale sphere geographically located and adequately stocked, tenders to all 
industry and retailers alike, adequate material for proper dissemination. The 
small manufacturers featuring all types of specialized applications and repre- 
senting small-parts distribution is essentially the hard core of diversified com- 
petition. All of these groups are balanced upon each other for survival and 
progress. To discriminate against an important seement of industry in order 
to completely control the larger segments is dangerously tampering with the basic 
economy of all, including the ill-advised splinter groups seeking special advan- 
tages for their own particular spheres. 

It took America hundreds of years to evolve this excellent but intricate system 
of industry and commerce, it can take a frighteningly short time to send it 
into a tailspin and complete disruption by ill-advised legislative application. 
The reason for this should be apparent: Left to its normal resources, industry 
‘an adjust and accommodate to changing conditions and progress based upon 
past experience, but if legally estopped from following natural, normal lines of 
competition, and denied the right of self-defense from opportunism, this system 
can come tumbling down with fantastic suddenness. No one would attempt to 
take important cogs out of the vitals of a big machine, because to do so, would 
-ause immobilization; to do the same in the complex machinery of industry can 
have the same effect. 

Risk capital has never been harder to get and the public attitude toward 
risk capital has taken a marked turn for the worse in the last few years. Tax 
laws and the necessity by management to take care of constant wage increases 
and raw material costs have caused a trend to lower and lower returns on risk 
capital. The public reasons therefore, it is safer to invest in high yield stocks 
and bonds rather than risk capital in industry. This difficulty has had a pro- 
found result on industry generally and small business specifically, especially 
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with regards to expansion end retooling. If at this point, the long existing 
hostility and basic misunderstanding of the complex industrial machine is al- 
lowed to project itself in an amendment that will seriously hamper industry 
from operating economically and properly, you can well expect a depression the 
likes of which we have never known. I say this advisedly because at least in 
other depressions there was no government animosity as such, involved; here 
government animosity would not only be present but would be the chief causative 
factor. 

Overnight the vast host of wholesale-warehousing outlets would be met with 
the threat of complete indecision to function properly without taking on the 
threat of ruinous permissive suits by competitors and customers. Though 
numerically large they are relatively small financially and unable to support 
regular counsel and even if they were, it is admitted by all, that counsel could 
not properly advise them on the day-to-day decisions necessary to successful 
competition. Their position would be: “Do nothing, or risk suit.” The result 
would be indecision—indecision at this level is fatal. Most would seek seling 
out to larger companies, or merger, if possible, but many would have only 
bankruptcy facing them, particularly so, where they handled many lines of 
merchandise. This self-same picture would apply to small manufacturers and 
the results would be the same. The alternative is disregard of law and under- 
cover deals. 

At a time that we are all worried concerning the dangerous inflation that 
impends, this application could be depended upon to start a downtrend in busi- 
ness that no amount of fast talk by Government later, could counteract. Busi- 
nessmen are human and subject to the same fears, doubts and worries that all 
other elements of our population experience. Take from them their right of 
decision, add to that threats of permissive suit with its terrifying concom- 
mitants, and you have a most fertile soil for stark panic. The results of that 
panic can be farreaching and destructive to all the standards that hundreds of 
years have evolved. The fact that the so-called regulators acted in good faith 
and to honestly help some segments of industry would in no way reduce the 
damage to the victims of such unfair application. The bullet that wasn’t meant 
to kill can kill one just as dead, and all businessmen understand that fact 
clearly. 

A consideration of the present economic condition I believe is apropos at 
this time. The facts contained herein are most clearly covered by Charles P. 
Frazier, a special writer for the World-Telegram, in the Saturday issue of 
March 16, 1957. 

There is a marked similarity of the conditions obtaining in 1929 and today. 
Both times were outstanding for the general prosperity, almost full employ- 
ment, high wages, large sales of automobiles, radios and new home appliances, all 
facets of high living. Installment buying in 1929 was $2.6 billion, the highest 
in our history, this of course seems infinitesimal when compared with $31.5 
billion applying today. Significant in 1929 was the fact that radios and auto- 
mobiles had been overproduced and were backing up resulting in sudden layoffs. 
Taxes were lowered and the dollar buying power was higher—the recession that 
resulted was our worst to date. 

Today again, everything is at its highest and has been going up for so long 
that many a businessman has become aware of a feeling of insecurity. He 
reads of the dangers inherent in the present budget, and notes Secretary Hum- 
phrey’s warning of the possibility of a hair-curling depression. He reads of 
the factors pointing to the danger signal of overproduction in the automobile 
field, and the parallel of the radio in 1929 is present in the TV field today. The 
stock market while certainly much improved in system and control has shown 
vulnerability by several sarp breaks reflecting any disturbing news domestic 
or foreign. He asks himself, “What is going to happen?” ‘How long will this 
prosperity last?’ “Should I expand, curtail production or wait and watch 
the trend?” 

Can anyone visualize the result of the disruption of basic economy caused 
by this drastic change in our whole business system by the removal of legitimate, 
free, open and good-faith competition? Can anyone foresee where the vast in- 
crease in unemployment caused by liquidation of thousands of small businesses 
and wholesale-wareliousing outlets, whose employment ratio is far greater than 
the retail trade will end? Can anyone foresee the shock to an already tottering 
reserve of risk capital? These are sober, frightening questions that every Con- 
gressman must ask himself when considering this proposed legislation. 
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This then, is a problem that involves more than just protection of a certain 
element of our industrial community—it involves all America. It is a problem 
that is based upon demands of its proponents based on eventualities that may 
happen from a Supreme Court decision which has resulted in only 7 suits since 
its inception in 1951, only 1 of which has been definitely disposed of by compro- 
mise settlement, the balance are still pending, or open to appeal. This amend- 
ment involves a radical departure from past concepts as understood by the 
Supreme Court, the Department of Justice, Commerce Department and appar- 
ently all or most of the larger segments of industry itself. It is a problem based 
upon emotional reactions against large business and upon estimated and poten- 
tial dangers in the future, completely unsupported by factual evidence or statis- 
tics. It represents a power play by certain well organized segments of govern- 
ment and industry intent on securing benefits for one faction at the expense 
of all. With such facts at hand, and Congress certainly has the ability to observe 
them as well as to develop them, this amendment represents a completely unre- 
alistic and dangerous experiment that projects the potential of a very real 
and lasting damage to our whole economic foundation—the free enterprise 
system. 

In closing, I again recommend a new and enlightened approach to the whole 
field of antitrust, and antimonopoly legislation resultant of the considered judg- 
ment of an impartial commission such as the Hoover Commission, and the 
elimination of any premature and dangerous legislation in the interim. 

Respectfully submitted. 

FRANK W. O'BRIEN, 
President, Industrial Relations Planning & Research Corp. 


Marcu 8, 1957. 
ANTITRUST AND MONOPOLY SUBCOMMITTEE, 
United States Senate, 
Room 424, Senate Office Building, Washington, D.C. 

GENTLEMEN: Since this is my first experience in testifying before or sub- 
mitting a brief to a Senate committee, I hope that you gentlemen will pardon 
mental wanderings which may occur in this written brief. 

My name is William L. Kistler and with my aunt and three other individuals 
we are the sole owners of the Fred Kistler Oil Co., Inc., of Coffeyville, Kans., 
and I am one of the persons to whom the other members of this company look 
to for successful operation of the company. 

I have been with the Fred Kistler Oil Co., Inc., since 1938. My first work 
with this company was that of operating a tank wagon. Later I operated the 
service station and still later leased the service station which was supplied by 
our company. And then upon the death of my uncle, I became one of the 
managing officers of this company so, roughly, I have spent almost 20 years in 
the marketing segment of the oil industry. 

In 1956 I was president of the Kansas Oil Men’s Association which consists 
of a group of independent jobbers in the State of Kansas. So, with this back- 
ground, I feel that I can give the committee some ideas of how Senate bill 11 
will affect the life of the small independent jobber in the State of Kansas. And, 
I want to state here that I am testifying only how Senate bill 11 affects the 
Kansas jobber. 

Now, in our particular operations, and that is of the Fred Kistler Oil Co., 
Ine., in Coffeyville, Kans., this is a brief history of our company. The com- 
pany was founded in 1923. At that time we had one location and that location 
was a curb pump in front of a garage. Mr. Fred Kistler, who was the sole 
owner of the station at that time, like any other young man, had ambition and 
a desire to establish his own business in a community in which he liked to live. 
In 1924 he started his first service station and from that time up to the present 
our little company has progressed until we now own 8 service stations of our 
own, we lease 3 service stations, and supply 3 stations owned by their operator. 

As I previously pointed out, this progress has been made since 1923. In 
1923, besides the Kistler Oil Co., there were stations owned by Standard Oil 
Co. (Indiana), the National Refining Co., the Marland Oil Co., which was later 
merged into Continental Oil Co., Sinclair Refining Co., and I believe the old 
White Eagle Oil Co. Now, since that time D-X Sunry, the Texas Co., Con- 
sumers Cooperative Refinery Association, Hudson Oil Co., Phillips Petroleum 
Co., Anderson Prichard Oil Corp., Champlain Refining Co., Falcon Oil Co., 
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Knight Oil Co., Silver King Oil Co., and Wilcox Oil Co. have all established 
bulk plants and service stations in Coffeyville which they operate either as a 
company unit or on a jobber basis. In 1923 our records showed that we mar- 
keted less than 100,000 gallons a year and during the year 1956 we marketed in 
the neighborhood of 3 million gallons. Now, I only point these figures out to 
you gentlemen to show you that in spite of the increase in competition from 
both the integrated company and the jobber standpoint, our little company has 
progressed through the years. And, just as another side line, we have people 
in our employ who have been with us practically since the time the company 
was formed and several of our employees have been with us for a period of 10 
or more years. We have in our employment seven persons. 

Now, again, I point out to you that I give you this data to show you that our 
operation is just a small business. 

The reason I am appearing before you and objecting to Senate bill 11 is this: 
We operate this bulk plant and, as I have previously pointed out, we own outright 
several service stations which we might, through circumstances, either want to 
operate ourselves or be forced to operate ourselves. And, as I read this bill, the 
Fred Kistler Oil Co., Inc., could not operate its bulk plant and the service station 
that it either leased or owned. I want you to tell me, if this measure passes, what 
would be the incentive of our little company, with thousands of dollars tied up 
in a bulk plant and furnishing employment for several persons, to own this plant 
if we could not buy gasoline from our supplying company and sell it at a profit 
through our own service station or transport it from our bulk plant to another 
service station and make a profit in that transaction ? 

Now, I don’t want to appear disrespectful to this committee, but this thing 
seems as silly to me as a bill which would require that a Member of the United 
States Congress could never run for the office of a United States Senator from 
his State or be a candidate for governor of his State if he sometimes felt that 
the people required his services in these other places. 

Now, there is always a certain amount of risk in business; and I think that, as 
custodian to the other officers of our little company, it is certainly my duty to 
try to plan ahead for our future progress and development, and I want you to 
tell me how I am going to live within this proposed law if the lessee of one of 
our stations dies, decides to retire, or leaves the State, and how am I going to 
keep that station open unless I do it myself until I can find a suitable operator. 

Another thing I want you to tell me, and I think as one of your tax collectors 
I am entitled to an answer. Why is it that I, as a small-business man, am not 
entitled to choose the business in which I wish to make a living and run it in a 
way that I see fit to run it so that I can meet competition in my community, 
either from the major oil company or from the other independent ? 

Now, under the terms of this bill, if my supplier saw fit to start marketing in 
my trade area or was marketing in my trade area, my supplier would have to 
sell us at the same price he sold his own lessee at the service station. Yet, my 
little company has an investment in equipment, land, and buildings of close to a 
half million dollars, and the lessee that they have in a service station might have 
an investment of from $1,500 to $5,000 in Kansas, 

Also, I raise this question to ask the committee, ‘Where is there any incentive 
for us to invest our money, provide jobs, even go as far as to carry insurance 
of various kinds, together with other benefits on our seven employees?” 

Now, I am also past president of the Kansas Oil Men’s Association, as pre- 
viously stated, and, for your information, the Kansas Oil Men’s Association is 
the oldest marketing trade association west of the Mississippi. This association 
was, I believe, established prior to World War I and at the present time we have 
in the neighborhood of 500 members in our little association. These members are 
small independent businessmen who operate and have operated in some cases 
for well over 30 years, their own bulk plants and their own service stations. 

I will say to you that well over one-third of these men are very active in their 
local community affairs, they are members of school boards, city councils, civie 
organizations, religious organizations and they are each an asset to the com- 
munity in which they live and in each case from a very modest beginning they 
have built up a business which not only they and their family but their commu- 
nity can be proud of. They have done this because they have worked, they have 
hired people in their own community for their employees, they have employees 
who have been with them for a great many years and in numerous cases have 
been taken into partnership and have been an asset to the community in which 
they serve and under the terms of your measure by one law, Senate bill 11, you 
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are going to wipe out the things these people have built up through a lifetime. 

Now, let me tell you a litle more about the Kansas Oil Men’s Association. Our 
association is not a member of the NOJC. Now, the reason we are not a mem- 
ber of the NOJC is that we feel perfectly competent to operate our own associa- 
tion. Our dealers and our operators of our own stations are not members of the 
National Congress of Petroleum Retailers. In fact, I don’t think that there is a 
service station operator in Kansas, to my knowledge, that is a member of the 
National Congress of Petroleum Retailers and, certainly, that organization does 
not speak for me as a small independent man. 

Now, if you gentlemen have any questions that you want to ask me about 
Kansas, about our relationship to our suppliers, about our marketing policies 
as independents in Kansas, I will be very glad to try to answer all of your 
questions intelligently. I will not evade any answers and I will not plead im- 
munity under the fifth amendment of the Constitution as some people have done 
before these various committees and I again, in closing, want to say to you that 
I came here at my own expense, that my supplying company, the Sinclair Refin- 
ing Co., didn’t even ask me and has no knowledge of my being here and all I 
know about Senate bill 11 is how it is going to affect the operations of my 
company and several hundred other small-business men in Kansas. 

Now, I am ready for your questions. 

Yours very truly, 
WILLIAM L. KISTLER. 





THE BESSEMER LIMESTONE & CEMENT Co., 
Youngstown, Ohio, March 7%, 1957. 
Re proposed Senate bill 8. 11. 
Hon, JAMES O. EASTLAND, 
Chairman of the Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


Dear Sir: Frank B. Warren, president of our company, requested the privilege 
of appearing before the committee to present our problem which will be caused 
should this bill be passed. Paul R. Dixon, cocounsel and staff director of the 
Antitrust and Monopoly Subcommittee, requested that our statement of our 
proposed testimony be presented by 10 o’clock Tuesday, March 11. Mr. Warren 
is away from the office for a few days and I am submitting a statement in his 
behalf. You will find the statement attached to this letter. 

Yours very truly, 
A. E. HARPOLD, 
Vice President in Charge of Sales. 


Tue BEssEMER LIMESTONE & CEMENT CO., 
Youngstown, Ohio, March 7, 1957. 
Re proposed Senate bill 11. 
ANTITRUST AND MONOPOLY SUBCOMMITTEE, 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


GENTLEMEN : The above bill proposes to restrict our freedom as a manufacturer 
to meet in good faith the prices offered by our competitors. Such a bill would 
work severe hardship on our company and would result in loss of production 
which would cause widespread unemployment in the vicinity of our plant. 

The Bessemer Limestone & Cement Co. is a single-mill company located in 
the Borough of Bessemer, Lawrence County, Pa., and we sell our product in 
western Pennsylvania, eastern Ohio, and northern West Virginia. We are con- 
sidered a small producer in the cement industry, having a producing capacity 
of one-tenth the amount of some of our competitors, and we are forced to com- 
pete against companies who have 10 or more plants. 

Our plant is of necessity located near raw materials. Other cement com- 
panies have located plants north, east, south, and west of our plant in order 
that they may be close to these same materials. Our plant is surrounded by 
competing companies. 

We are forced to sell a high percentage of our production in territories where 
our competitors enjoy lower freight rate which are reflected in lower prices. 
Last year, 73 percent of our total sales were sold in areas closer to our com- 
petitors’ mills and where their freight rate is lower than ours. Twenty-seven 
percent of our total sales was all that we sold where the transportation rate 
was in our favor. 
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The fact that we were lawfully able to absorb freight, and thereby sell at a 
price equally low as our competitor, has enabled us to find a market for cur 
product even though we are forced to ship as far away as 200 miles. 

The effect of the law proposed in this bill would tend to cause our marketing 
area to shrink to less than 20 percent of the area we now serve and reduce our 
production as much as 70 percent. 

With reduced production, our company could not give our employees full-time 
employment. It would cause additional unemployment in an area where the 
employment situation has been grave during the past few years. 

The results of this law would also work hardship on many of our customers 
now depending upon us for cement supply. This law would have a tendency to 
set up areas around each mill where the mill would enjoy a monopoly. It would, 
in my opinion, create some areas where monopoly prices could be charged and 
other areas where profitable sales of cement could not be made. 

Example.—Should a mill, in the area where their freight rate is low, fail to 
supply all of the cement needed in the area, a buyer who could not buy from the 
local mill would have to pay a higher price for cement from a more distant mill 
because of higher freight rates. This buyer could not compete profitably with 
his neighbor who was able to buy from the nearby mill. 

This illustration represents a condition that has existed in Cleveland, Ohio, 
for several years. It demonstrates that the proposed legislation would tend to 
create regional monopolies instead of eliminating them and, therefore, the elimi- 
nation of freight absorption would be particularly harmful to small companies 
like ours. 

Should the cement companies, under the proposed legislation, be denied the 
freedom as a manufacturer to meet in good faith the prices offered by competi- 
tors, it would, in my opinion, result in reduction of production at our plant, with 
loss of work and widespread unemployment around our plant. 

Enclosed with this letter is a map showing our location, the location of com- 
petitive mills, the outline of the territory in which our transportation charges 
are lower than our competitors’, and our entire shipping area. 


Yours very truly, 
A. E. HARPpPo Lp, 
Vice President in Charge of Sales. 


OHIO ASSOCIATION OF TOBACCO DISTRIBUTORS, 
Columbus, Ohio, April 15, 1957. 

Whereas we the wholesalers of tobacco, confectionery and related lines in the 
State of Ohio, are opposed to monopolistic price discriminations ; and 

Whereas we feel that the present interpretation of the Robinson-Patman Act, 
in the light of the Supreme Court decision in the Standard Oil of Indiana case, 
opens a large loophole in the Robinson-Patman Act and virtually nullifies the 
effectiveness of this act, the magna carta of independent business; Be it there- 
fore 

Resolved, That this association goes on record as favoring the enactment of 
8. 11 and H. R. 11 in order to plug this loophole and to assure every distributor 
equality of opportunity in the market place in competition with the chainstores 
and other large mass buyers of this country. 

J. J. OLLENDORFF, 

Executive Secretary. 


TENNESSEE WHOLESALE GROCERS’ ASSOCIATION, INC., 
Nashville, Tenn., April 5, 1957. 
Hon. Estes KEFAUVER, 
United States Senator, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR KEFAUVER: We are perturbed by newspaper and publicity reports 
which indicate strong opposition to 8. 11 and H. R. 11 by some of the giant manu- 
facturing industries. 

The following resolution which was unanimously adopted by our members at 
the September 1956 annual convention of Tennessee Wholesale Grocers’ Associa- 
tion, Inc., clearly states the position of the independent wholesale grocer in 
Tennessee regarding passage of these bills: 
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“We favor support of the Robinson-Patman Act and oppose amendments to 
this act except those which will strengthen it, and we authorize and instruct 
our Officials and committees to take all proper steps to carry out the purpose of 
this resolution.” 

We strongly urge your personal support of S. 11 and H. R. 11 and your vote 
for their passage. 


Respectfully, 
GEORGE PAINTER, Secretary. 


4. CoMMUNICATIONS COMMENTING ON TESTIMONY 


KIRKLAND, FLEMING, GREEN, MARTIN & ELLIS, 
Chicago, Ill., April 2, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary of the Senate of the United States, 
Washington, D.C. 

Dear SENATOR KEFAUVER: Pursuant to permission granted during my appear: 
ance before your subcommittee on March 14, I am submitting for insertion in 
the record of the hearings a short documented memorandum addressed to several 
basic misconceptions in your opening statement relating chiefly to the Standard 
Oil of Indiana Detroit case. 

I invite your attention especially to pages 5 to 7 of the memorandum pointing 
out that the Supreme Court’s decision in the Detroit case was consistent with 
the universal interpretation of the law prior thereto. Your repeated assertion 
that the Supreme Court ruling changed the prior interpretations is simply not 
borne out. 


Yours sincerely, 
HAMMOND E. CHAFFETZ. 


MEMORANDUM CONCERNING MISSTATEMENTS OF THE FACTS OF THE STANDARD OIL 
(Detroit) CASE IN THE OPENING REMARKS OF THE CHAIRMAN ON MARCH 12, 


1957 


(1) Senator Kefauver’s opening statement declares that “Standard was selling 
at wholesale, to certain of its retail dealers, at a much lower price than it sold 
to its other retail dealers in Detroit.” 

The true facts are these: Standard on only 4 occasions betwen 1929 and 1938 
departed from its otherwise uniform price (usually called a tank-wagon price) 
to retail dealers in the Detroit area by selling at a 1% cents per gallon lower 
price (usually called a tank-car price) to 4 jobber customers. Each of these 
four jobbers had been a longtime customer of Standard and each had been of- 
fered even lower prices by Standard’s competitors. 

While 1 of these jobber customers owned his own service stations and resold 
entirely at retail and 2 of the others did some retailing, all 4 jobbers owned their 
own wholesaling facilities, including bulk storage plant and tank trucks, and 
handled the wholesale distribution function which Standard had to perform for 
its retail dealers. Each of these jobber customers took delivery in wholesale 
(tank car) quantities at its own large bulk plant; and each jobber delivered the 
smaller tank-wagon quantities to the service stations each served. Thus, the 
four jobbers did not get a 1% cents per gallon net advantage over the retail 
dealers—the lower price to them reflected the fact that they performed the 
wholesaling function. When Standard sold direct to service station customers, 
Standard had to perform the wholesaling function, including frequent deliveries 
in small tank-wagon quantities, which these jobbers performed, and Standard 
charged the higher tank-wagon price under these circumstances. These facts 
appear in the testimony of Mr. Chaffetz before this committee last year (hear- 
ings, pp. 454-457, 462, 485-486, 490; see also Court record, pp. 5096, 5014). 

(2) The chairman further stated that “As a consequence the favored dealers 
were taking trade away from Standard’s other retail dealers and putting these 
dealers out of business.” 

Even the FTC has never claimed that a single dealer was “put out of busi- 
ness.” According to the hearing examiner, some Standard dealers in the midst 
of a general price war in Detroit between 1937 and 1939 “were forced to meet the 
cutrate prices which resulted in increasing their volume but not their profits,” 
and at most some had “lost customers” (Court record, pp. 5114-5115). See 
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Adelman, Integration and the Antitrust Laws, 63 Harvard Law Review 27, 71 
(1949). Obviously Senator Kefauver’s remarks incorrectly state the facts of the 
case. 

It is highly significant, moreover, that the Supreme Court recognized that 
Standard could not be held responsible for any loss of customers which took 
place. This is because of the undisputed evidence that the four jobber cus- 
tomers would have received as low or lower prices from competing suppliers if 
Standard refused to meet competition; could have sold at cut prices; and could 
have caused the same “loss of customers” to the other dealers whether or not 
Standard had met the competition and kept these jobber customers. The Su- 
preme Court said that “any price reductions initiated by a seller’s competitor 
would, if not met by the seller, affect competition at the beneficiary’s level or 
among the beneficiary’s customers just as much as if those reductions had been 
met by the seller.” 340 U.S. at 250. 

(3) The chairman said also that Standard’s price reductions in Detroit were 
made “to meet the price of the Red Indian Co., a small Michigan refiner, making 
gasoline from Michigan crude. It sold what it commonly referred to as off- 
brand gasoline.” 

But the hearing examiner found that Standard’s lower prices to the four 
jobber customers “were granted to meet equally low prices offered by competitors 
on branded gasolines of comparable grade and quality” (Court record, p. 5104). 
These included Texaco, Shell, Gulf, and Pure Oil (Court record, pp. 5102-5103). 
Moreover, the Red Indian Co. was not a local off-brand refiner but distributed 
Standard Oil of Ohio and Phillips 66 gasoline in the Detroit area (Court record, 
pp. 1805, 1816, 1823-1824). Again, obviously, Senator Kefauver’s remarks in- 
correctly state the facts of the case. 

(4) According to the chairman, “Standard did not reduce its price in all of 
these States or in Detroit generally, except to a favored few. It reduced its 
price just in those neighborhoods of Detroit where there were stations selling 
Red Indian gasoline.” 

The fact is, as pointed out above, Standard did not lower its price in any 
Detroit “neighborhoods” but sold at a 1%4-cent per gallon lower tank car price 
to four jobber customers in order to keep them as customers in the face of lawful 
offers to them of lower prices from competing suppliers. 

(5) Finally, the opening statement explains 8. 11 as designed “to modify the 
doctrines enunciated” in the Standard Oil of Indiana Detroit case and the Balian 
Ice Cream case, and seeking “merely to put back into the law” what was allegedly 
“subtracted” by such rulings. 

In the first place, S. 11 is in no sense designed to put back something into 
the law which the Supreme Court took away. On the contrary, the Supreme 
Court in its opinion in the Detroit case referred to the “widespread understand- 
ing that, under the Robinson-Patman Act, it is a complete defense to a charge 
of price discrimination for the seller to show that its price differential has been 
made in good faith to meet a lawful and equally low price of a competitor” 
(340 U. 8. at 246). 

The Court opinion effectively refutes the suggestion which the chairman has 
again and again reiterated to the effect that the Standard Oil case changed the 
law as previously understood. Before the TNEC in 1941 the Federal Trade 
Commission’s own Assistant Chief Counsel Walter B. Wooden interpreted the 
good faith meeting of competition defense in the same way as the Supreme Court 
ultimately decided the Standard Oil case in 1951. In fact, the Supreme Court's 
opinion referred to that 1941 statement before the TNEC, and noted also that 
the Department of Justice had consistently taken the same position. (340 U. 8. 
at 246-247, nn. 12-13.) 

It is not the Supreme Court, but rather S. 11, which departs from long-estab- 
lished practice making the meeting of competition in good faith a full defense 
to price discrimination charges under the Robinson-Patman Act. 

With respect to the Balian Ice Cream case, incidentally, it is difficult to under- 
stand Senator Kefauver’s view that S. 11 would affect that decision. The ruling 
of the Court was based on the absence of any proof of competitive injury. The 
court of appeals expressly held that “there is no proof here of any destruction of 
competition or probability that any competitor would be destroyed or eliminated.” 
(231 F. 2d 356, 368 (9th Cir., 1955).) 

Respectfully submitted. 


HAMMOND BE. CHAFFETZ. 
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(The letter referred to is as follows :) 


KIRKLAND, FLEMING, GREEN, MARTIN & ELLIS, 
Chicago, Ill., March 15, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
Senate of the United States, Washington, D. C. 


DEAR SENATOR KEFAUVER: When, during my appearance before your committee 
yesterday, Mr. Dixon quoted the provisions of the bill vetoed by President 
Truman in 1950 he omitted the language which in my opinion is nearly identical 
with the language of 8.11. I refer to section 2 of S. 1008, which reads as follows: 
“And provided further, That it shall not be an unlawful discrimination in price 
for a seller acting independently * * * 

* * * * * ok © 


“(B) to absorb freight to meet the equally low price of a competitor in good 
faith (except where such absorption of freight would be such that its effect upon 
competition will be to substantially lessen competition), and this may include 
the maintenance, above or below the price of such competitor, of a differential 
in price which such seller customarily maintains.” 

The language in the parentheses, “except where such absorption of freight would 
be such that its effect upon competition will be to substantially lessen competi- 
tion,” is, I submit, essentially the same as the key language in 8S. 11, “unless the 
effect of the discrimination may be substantially to lessen competition or tend 
to create a monopoly.” 

I would appreciate it if this letter could be incorporated in the record at the 
point where this matter came up during the hearings. 

Yours sincerely, 
HAMMOND B.. CHAFFETZ. 


Esso STANDARD OIL Co., 
New York, N. Y., March 28, 1957. 
Senator Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly of the 
Committee on the Judiciary, United States Senate, 
Washington, D.C. 


My Dear Senator: On Thursday, March 14, 1957, Mr. Charles V. Whitemore, 
an Esso dealer, appeared before your committee as a spokesman for a group of 
gasoline retail dealers in Virginia, particularly the area in and around Norfolk, 
Va. In his prepared statement and during the questioning, either expressly or 
by implication, Mr. Whitemore accused this company of coercing dealers into 
charging lower retail prices for their gasoline and engaging in price discrimi- 
nation. The enclosed affidavits of Mr. McDaniel, our division sales manager 
for Virginia, and Mr. Lowman, our Norfolk district manager, give our side of 
the story. I respectfully request that they be included as a part of the record 
in the proceedings before your committee. These executives would be glad to 
appear before your committee to answer any additional questions about Mr. 
Whitemore’s charges that you may consider desirable. 

As you know, I appeared before your committee in opposition to the adoption 
of S. 11 because I believe it unfair not only to companies such as our own but 
also to the many thousands of independent dealers upon whom we depend, and 
because its ultimate effect will be to lessen competition to the detriment of the 
consumer. 

My associates and I have given a great deal of time and thought to this 
problem. We have given particular study to the specific facts brought out at 
your hearings regarding marketing practices both at the wholesale and retail 
level. The suggestion which I make has evolved out of our experience with the 
Robinson-Patman Act as applied to the petroleum industry, but I think you will 
find that it will apply equally to other industries. 

Specifically what the Robinson-Patman Act needs is enforcement, not amend- 
ment. If you will examine each complaint made by retail dealers before your 
committee, filling in background facts which they may not have expressed but 
which we know undoubtedly exist, I think you will find that in any case which 
moves you to feel there should be remedial legislation, if the facts bear them 
out, there has actually been a violation of the Robinson-Patman Act as it pres- 
ently reads. 
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Mr. Whitemore’s own testimony fully supports my belief that effective en- 
forcement of the present law will accomplish the protection desired. Further- 
more, his testimony provides a clear-cut demonstration of the unfairness of 
8S. 11. 

According to Mr. Whitemore, the troubles of the Norfolk dealers originated 
as a result of action taken by 1 or possibly 2 suppliers who he said were charg- 
ing lower prices in the Norfolk area than in other areas in which they sold 
gasoline. These price differences presumably could not be justified on the basis 
of cost or on the basis of meeting the lower prices of other suppliers. Mr. 
Whitemore’s testimony is too sparse to draw this conclusion as a matter of fact, 
but there was certainly enough evidence to warrant further investigation which 
you recognized by forwarding the transcript to the enforcement agencies. If 
Mr. Whitemore’s complaint about these suppliers has foundation, then clearly 
speed and vigor of enforcement of the present law is needed and not an ap- 
pendage such as S. 11 which is a substantive provision having no bearing at 
all on the remedy for a violation of the law. 

Mr. Whitemore’s testimony also pinpointed the serious problems which 8. 11 
would create. Mr. Whitemore charged Esso Standard with price discrimina- 
tion at one time during the price war when it granted a lower net price in the 
Portsmouth tank wagon area than in the Norfolk tank wagon area where his 
station is located (transcript, p. 534). As you will note in the accompanying 
affidavits, this lower price in Portsmouth was granted in order to meet the 
equally low price of a competitor. Having confirmed that a competitor was 
granting such a price to a station in that area, Esso Standard promptly met 
that price not just to the station or several stations in the immediae vicinity, 
but to every dealer in the tank wagon area, totaling 31 Esso dealers. We be- 
lieve that our marketing people exercised in good faith the right which the law 
gives them to meet competition. 

In the hearings, Mr. Whitemore’s counsel, Mr. Snow, took a position which 
was not consistent with Mr. Whitemore’s charge. Mr. Snow disclaimed any 
intention of doing away with meeting competition in good faith. He claimed 
a supplier could still meet competition if his lower price was granted to all 
dealers in the “affected marketing area” or “same competitve area” (tran- 
script, p. 558). This is exactly what we did in Portsmouth and yet Mr. White- 
more used this action in Portsmouth as an activity to which 8S. 11 would apply. 
In other words, the specific illustration used to demonstrate how the bill would 
overate contradicts Mr. Snow’s contention. 

Although Mr. Snow claims (transcript, p. 558) that S. 11 permits special prices 
to meet competition in a so-called affected marketing area, in the prepared 
statement of Mr. Whitemore the example of an S. 11 violation involved an allow- 
ance extended to 31 dealers in an entire tank-wagon area. Nevertheless, accord- 
ing to the proponents of S. 11 such allowance was not extended far enough be- 
cause it did not reach out and embrace dealers in the neighboring Norfolk area. 

The fallacy in 8S. 11 as applied to a specific situation, such as that in the 
Norfolk-Portsmouth area, is also illustrated by the test for its application set 
forth by Mr. Snow (transcript, p. 568) : 

“But coming back to what is substantial lessening of competition, we think 
there is pretty good support legally and analytically to say that you have sub- 
stantial lessening of competition where you have both a serious injury and algo 
to a large fraction of the people in the area, you see, to a large fraction of 
competitors. 

“You don’t have substantial lessening if you merely have a wide-scale injury. 
If it isn’t deep enough, and you don’t have it if you merely have a deep injury, 
but not to enough people—you have to have both. And when you have both of 
those things as I think exists there in the Norfolk area, you do make out a case, 
or you should.” 

This is about as good a test of the application of S. 11 that can be formulated. 
I think it is clear that responsible suppliers faced with applying such a test 
would have the choice of either not meeting local prices or extending those prices 
probably throughout their entire marketing area. I believe that under the 
Robinson-Patman Act, our action in limiting the voluntary allowance to the 
Portsmouth area was lawful. Under the Robinson-Patman Act, as amended by 
S. 11, I don’t think anyone could say whether such action was lawful or not. 
I believe that the testimony developed at the hearing on March 14 fully supports 
my view. 
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I am sending copies of this letter and its enclosures to Senator Dirksen and to 
Senator Wiley, who were present at the hearing on March 14. 
Very truly yours, 
B. B. Paust. 


AFFIDAVIT oF R. E. McDANIEL 


R. E. McDaniel, division manager of the Virginia-West Virginia division of 
Esso Standard Oil Co., being duly sworn, deposes and says: 

My name is Roy McDaniel, division manager for the Virginia-West Virginia 
division of Esso Standard Oil Co. On January 29, I received the following tele- 
gram from Mr. Whitemore: 

“Sir: On Wednesday night January 23 a group of 44 Esso dealers from the 
Norfolk area met to discuss mutual problems. We unanimously voted to ask a 
meeting with Mr. C. P. Lowman to talk over our problem. Mr. Lowman does not 
deem it advisable to meet with us and we are not pleased with this at all. We 
respectfully request that we be allowed to come up to Richmond as soon as you 
‘an fit it in your work schedule and discuss our problems with you. Please bear 
in mind our only object is friendly cooperation to maintain our place of leader- 
ship in the oil industry. A prompt answer via Western Union or telephone is 
earnestly solicited.” 

I telephoned Mr. Lowman to find out why he had refused to meet with the 
dealers as requested. While I recognized the risk of an accusation of collusion 
if such a meeting was held under these circumstances, I believe the importance 
of giving our dealers every opportunity to communicate with us was paramount. 
I also felt that if the conservation at such a meeting turned to illegal subjects 
such as price fixing, I would be able to stop it. I therefore sent Mr. Whitemore 
the following telegram : 

“Your wire of today is acknowledged. You will hear promptly from Lowman 
as I feel there has been a misunderstanding respecting your proposed meeting.” 

The meeting was held on Monday morning, February 4, and was attended by 
about 55 dealers. We first made a presentation on merchandising Golden Esso 
Extra and at the conclusion Mr. Lowman asked if any dealers had any other 
matters to discuss. Mr. Whitemore took the floor and said in substance that the 
dealers were distressed because of the price war and were losing financial 
position rapidly; further, that the dealers regarded the outbreak as a war 
between major companies. 

Dealer J. R. Braithwaite then took the floor and said that he thought that 
Esso should come to the rescue of those dealers and make a statement in the 
press that Esso was not going to see its dealer organization wrecked by one of 
its competitors and, therefore, intended to guarantee—whatever the retail 
price—at least a 7-cent margin. 

To this proposal I outlined that it was our policy to meet competition at the 
wholesale level, which we were doing; furthermore, we had no way to guarantee 
any margin. 

It should be noted that neither in Mr. Whitemore’s wire to me nor at the 
meeting was anything said or any complaint made or even mentioned of intimida- 
tion or coercion. The only point stressed at the meeting by Mr. Whitemore and 
his group was that it was felt that we should guarantee a 7-cent margin, what- 
ever the retail price. At the opening of the meeting I stated specifically and 
emphatically that we had nothing to do with margins nor could we discuss any 
margins, 

R. E. McDANIEt. 

Subscribed and sworn to before me this 28th day of March 1957. 

[SEAL] R. J. Papveert, Notary Public. 

My commission expires January 16, 1960. 


AFFIDAVIT oF C. P. LOWMAN 


C. P. Lowman, district manager of Esso Standard Oil Co., having an office 
in the city of Norfolk, Va., being duly sworn, deposes and says: 

My name is C. P. Lowman. I am district manager of Esso Standard Oil Co. 
for the Norfolk district in Virginia. This district includes Norfolk, Virginia 
Beach, and Portsmouth, which were the areas referred to by Mr. Whittemore 
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in his statement, and also the Suffolk area, which was not referred to. |] 
assumed the duties of district manager on January 14, 1957. Prior to that time 
I was district manager in Staunton, Va., but I am generally familiar with events 
at Norfolk referred to by Mr. Whittemore, some of which occurred before I moved 
there. 

There are 100 Esso dealers in the Norfolk area and 31 Esso dealers in the 
Portsmouth area. 

Since the first part of November 1956, a gasoline price war has almost con- 
tinuously existed in this general area. On about January 10, 1957, prevailing 
retail prices on branded gasolines were 24.9 cents for regular branded gasolines. 
The prevailing retail price for private brand gasoline was 22.!) cenis. Esso 
Standard Oil Co.’s tank-wagon price to dealers in the Norfolk and Portsmouth 
tank-wagon areas at this time was 24.8 cents but, in order to meet the competi- 
tion of competing suppliers, a voluntary allowance of 4.4 cents was then in 
effect. 

On January 11, an increase of 1 cent in the tank-wagon price of Esso gasoline 
became effective, making the tank-wagon price 25.8 cents. At the same time 
the company removed its voluntary allowance in this area, so that the actual 
price being charged the dealer was in fact 25.8 cents. The majority of Esso 
dealers raised their price at retail to 32.9 cents. In the following few days a 
number of retail dealers of other brands of gasoline raised their prices. How- 
ever, a substantial number of service stations selling some branded gasolines 
posted prices of 28.9 cents, and private branded gasolines were generally selling 
at 26.9 cents. 

About January 17, I obtained evidence that a competing supplier of a brand 
gasoline with a posted tank-wagon price of 25.8 cents was extending a voluntary 
allowance of 1.4 cents on regular and 0.9 cent on premium in the Norfolk area, 
and another competing supplier of a brand gasoline was extending an identical 
voluntary allowance in the Portsmouth area. Having obtained this evidence, we 
decided to meet this competition and extended identical voluntary allowances 
to all dealers in the Norfolk and Portsmouth areas. 

News of Esso’s decision to meet the competing suppliers’ price was communi- 
cated to all of our retail dealers through dealer salesmen, either by telephone or 
a personal visit. Before they did so, on the afternoon of January 17, I called a 
meeting of the dealer salesmen and pointed out some of the information that it 
was their responsibility to convey to the dealers, which included the following: 

First, that they should point out to the dealers that it would be good business 
for them to meet their competition on premium grades. I thought our salesmen 
should make this point because on previous occasions many dealers had not 
lowered the price of premium gasolines to meet their competition. In the long- 
range interest of protecting their premium-grade customers, it seemed good 
advice that they should compete on price for premium grade the same as they 
usually did on regular-grade gasoline. 

My second point made with the salesmen was that in all conversations with 
their dealers they should remember that our service-station dealers were our 
most valued customers and that it was our responsibility to advise them as our 
customers what we felt from our experience was the best move to make in the 
long-range interest of their business. In order to emphasize the point I read to 
our salesmen at the meeting the “service-station dealer policy” which is attached 
to this statement. It was distributed to all service-station dealers and all em- 
ployees involved in my district about November 6, 1956. 

I estimate that within 48 hours after the voluntary allowance was put into 
effect, about 80 percent of the Esso dealers were posting prices of 28.9 cents on 
Esso and 32.9 cents on Esso Extra. These prices were competitive with the great 
majority of prices for comparable grades of competitive branded gasolines. Of 
the other 20 percent, their prices were 3 cents or 4 cents higher. 

On January 23, however, I learned that practically all Esso dealers in the 
Norfolk and Portsmouth areas had increased their prices to 32.9 cents. Their 
competition was almost all at 28.9 cents. 

On the afternoon of January 24, having returned the day before from a 4-day 
business trip outside the State, I was informed that Mr. Whittemore had ar- 
ranged a meeting to be held in my office on January 25, at 9 o’clock in the morn- 
ing, to be attended by about 50 Esso dealers in the Norfolk-Portsmouth area. I 
also learned that about this number of Esso dealers had previously held a 
meeting, which I assume is the meeting Mr. Whittemore referred to in his state- 
ment. As soon as possible, on the evening of the same day, I went over to Mr. 
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Whittemore’s station to find out the purpose of this meeting. This was the first 
time I had met Mr. Whittemore. 

Mr. Whittemore told me that the dealers who had met with him on the 24th 
unanimously agreed that they would hold to their present retail prices unless 
we saw fit to guarantee them a profit of 7 cents a gallon on their sales. He 
pointed out his reasons why he felt 7 cents was necessary. He said that this 
was to be the subject of the meeting. 

I told Mr. Whittemore that it would be impossible for me to be in a meeting 
with his group or any group to discuss an agreement on retail prices because this 
would violate my understanding of company policy and that, even the mere fact 
that I as a supplier representative met with 50 dealers on that subject, and in 
the light of the action they had already taken, might stamp the whole affair as 
a matter of price collusion. 

Mr. Whittemore seemed very understanding about my position and told me 
that he understood, and thanked me for taking the time to outline our reasons. 
He further advised that he would begin to contact those who were to attend, to 
eall off the meeting. 

On January 29, Mr. Whittemore sent a telegram to Mr. McDaniel asking for a 
meeting. Mr. McDaniel has made a statement concerning this telegram and his 
answer. 

At the meeting held with the dealers on February 4 in response to Mr. Whitte- 
more’s request, I was introduced at the conclusion of a formal program on Golden 
Esso Extra. I briefly outlined first a plan being put into effect in the Norfolk 
district of regularly scheduled dealer panels which would meet monthly with 
each salesman. Representatives of each group would meet semimonthly with 
me. I pointed out at the time that this was not an unusual process, in that we 
had already established it in the closing stages of 1956 in many other operating 
areas of our company. 

I then asked if there were any other questions that any dealers had. Mr. 
Whittemore requested the floor and outlined his question as mentioned in Mr. 
McDaniel’s statement. Before replying to his question I once again showed all 
dealers in the room a copy of Hsso’s published statement on service-station 
dealer policy, and asked if they had all received it. No one indicated to the con- 
trary. I then read from the statement to be sure that all dealers present under- 
stood the climate in which we would give our answers to their questions. 

During the period shortly before this meeting, my salesmen and I had visited 
several Esso dealers to discuss their problems. During these discussions we 
tried to sell them on the idea of meeting their competition because I felt that it 
would be in their best interest. Neither my salesmen nor I made any threats, 
implied or otherwise. I believe it is significant in this regard that almost with- 
out exception these dealers told us quite frankly that they did not intend to 
take my advice, and they did not, in fact, meet competition. 

My advice to the dealers was substantially this: Regardless of how the 
market got started, the public only recognized that they could buy comparable 
quality grades of gasoline 4 cents cheaper than that of Esso and that in an era 
when all of us are value conscious, not to compete would be, in effect, forcing 
established Esso buyers to purchase other brands; further, that the trend in 
many other types of businesses had been to increase their volume of business and 
that the public’s consciousness of greater value had influenced many retailers 
of various commodities to do business on less unit profit but greater volume of 
business in recognition of competition. 

After a few visits it became apparent to me that these dealers were going to 
hold to the joint course of action which they had apparently agreed to at the 
meeting on January 24 to which Mr. Whittmore referred. 

By about February 11, however, it became apparent that many Esso dealers 
were being badly hurt because practically all stations of competing brands were 
selling the competing brands at 3 cents to 4 cents less. To the best of our knowl- 
edge no competing supplier of a brand gasoline was selling gasoline at a price 
below ours in that area. I, therefore, decided to have my salesmen visit each 
dealer in the area to go over his particular situation and advise him on what 
steps he could take to preserve his business in the price war. 

It so happened that my dealer salesmen in the Portsmouth-Norfolk area were 
young men with limited experience. I, therefore, sent along with them the dealer 
sales supervisors or on a few occasions I accompanied the salesmen myself 
These visits lasted from one to 3 hours, depending upon the interruptions and 
the particular problems of the dealers. In this business the dealer himself is 
carrying on his business of servicing the trade, and there are many interrupticus 
in the conversation. A visit of an hour or 3 hours with a dealer is not unusual 
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in any area with or without price war conditions because of the number of 
interruptions and because during the visit the salesman will be studying the 
operation and not actually talking with the dealer. They need this time in 
order to be able to produce suggestions and ideas tailored to fit his individual 
circumstances. We do not know of any instance of a meeting lasting 12 hours 
although there was 1 instance in which a salesman reports that he visited the 
same dealer 3 times during the course of 1 day due to interruptions. To the best 
of our knowledge no dealer complained of coercion or threats, and on the con- 
trary I believe they were glad to have our help. 

Some dealers posting more than competitive prices took our advice and lowered 
their prices; in other cases, they rejected our advice and maintained higher 
prices. 

On February 25, I had a discussion with Mr. Whittemore, which is the dis- 
cussion he deseribes as the last discussion prior to appearing before the Senate 
committee. At that time I pointed out to him that I felt the situation was quite 
alarming in one respect, that while I had had no direct discussions with any 
dealers about it, my impression was and all indications were to the effect that 
we were approaching a problem in an atmosphere of pulling against each other 
and that it disturbed me because, in reviewing sales of individual dealer loca- 
tions as well as dealer sales in a group, it was very evident that Esso dealers 
were losing volume rapidly ; further, that we had no indication that the market 
was going to become normal and that we had to take a long look ahead as to the 
effect of continuing to force Esso customers to buy from other brands. The rea- 
son I was talking to Mr. Whittemore about this was the fact that it was very 
evident that he was spokesman and, in effect, leader in a group of Esso dealers 
who had decided not to meet competitive prices. 1 told him several times that 
nothing about our conversation should be construed as my making a deal. 

I said that we had just that morning heard that a competitor had increased 
their voluntary allowance by 0.5 cent, and I outlined to him the burden of decision 
that I saw upon me. Simply this was the situation: 

Recognizing that our dealers were not competitive and that in the face of 
sharply reduced sales, would it be better to remove the voluntary in the hope 
that the market might straighten or to try to document the rumored lower 
voluntary and continue on a reduced wholesale price. I pointed out to him that 
in my opinion if we did move to 0.5 cent more voluntary, in that case, at the com- 
petitive retail price, a retail dealer would have a gross retail profit equal to that 
existing in many normal areas in the country; namely, 5 cents. I also pointed 
out that based on present trends of volume, it was possible to project forward 
to a point where the superior reputation of Esso for quality of product would 
not sustain his operation and that he would either go out of business or have 
to switch to whatever brand it was that had replaced Esso in the local market. 
This, I thought was common sense in the light of what was obviously happening 
to Mr. Whittemore’s sales which had dropped about 7,000 gallons per month. I 
did not threaten Mr. Whittemore. Mr. Whittemore is one of our best dealers, 
his monthly purchases, prior to his decision not to be competitive, averaging 
33,400 gallons. The thought never entered my head that I was threatening him 
and he gave me no such indication. 

Mr. Whittemore told me that the reason he had become an Esso dealer was 
because he recognized that it held first place in public acceptance in his area. 
He suggested to me that I recommend removing the voluntary allowance im- 
mediately, and I told him that I didn’t believe this would work. 

The whole conversation was very cordial and I had the impression that 
it was no different than any other conversation I have had with customers 
in which we have tried to work out mutual problems. 

On February 26, we obtained evidence that a competing supplier was granting 
a voluntary allowance of 1.9 cents on regular in the Norfolk area, and we met 
this voluntary allowance which, in effect, increased the existing voluntary by 
0.5 cent. Mr. Whittemore did not lower his retail price at this time. 

On March 5, he telephoned the district office and spoke to Mr. Crowder, a sales 
supervisor. Mr. Crowder told me that Mr. Whittemore said he had decided 
to become competitive immediately and that he also advised Mr. Crowder that 
on March 4, the previous day, he had personally visited approximately 100 
service stations in Norfolk and found that many who had said they were not 
going to be competitive had become competitive and, for that reason, he felt 
that he was no longer bound to his position and had made the move; further 
that he was going to call all other Esso dealers who had committed themselves 
to him to a position of noncompetitiveness and advise them what he was doing. 
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(I had not seen nor talked to Mr. Whittemore through this entire period since 
February 25.) 

At that point, Mr. Crowder asked if he would like to speak to me, as I was 
standing nearby, and he stated “Yes.” He told me that in his opinion he and 
the other dealers had been wrong in their position, that we had been right all 
along, and that he was becoming competitive as quickly as he could contact 
the other dealers who were committed to him. 

I recall, either during this discussion or some other discussion with Mr. 
Whittemore, referring to the fact, which is well known, that the Norfolk area 
is a rapidly growing area, that this growth includes an unusually heavy build- 
ing of service stations, and that a number of companies which had not been 
in that area before were apparently planning heavy construction programs. I 
told him that in my belief keeping the price of Esso higher than competition 
played into the hands of dealers in the products of these companies whose sta- 
tions were small volume (8,000 to 10,000 gallons per month) as compared with 
most Esso stations with greater public acceptance and larger volumes. I told 
him the obvious fact for a newcomer in the market, the characteristic way to 
establish themselves was through lower prices. 

I have questioned my salesmen with respect to the statement that Mr. Whitte- 
more claims one of them made to the effect that if he sued Esso Standard, the 
company’s lawyers would merely tie him up in the courts, and none of them 
recalls making any such statement. The salesman who regularly calls on Mr. 
Whittemore does recall that on one occasion Mr. Whittemore jokingly said that 
he might sue the company. This salesman flatly denies the reply that Mr. 
Whitemore said he made. He cannot recall that he made any reply. He does 
recall that the statement was made in jest and he attached so little importance 
to it that he did not report it to the district office which, of course, he would 
have done had the remark been taken other than as a jest. 

I have also questioned all of my salesmen with respect to charges by Mr. 
Whittemore to the effect that they may have exercised coercion or threats. They 
have to the best of my knowledge and belief as a result of such questioning 
strictly obeyed company policy which permits and, in fact, requires salesmen to 
give marketing counsel to retail dealers but prohibits the use of any form of 
coercion or pressure to adopt any suggestions. Neither at the meeting of Feb- 
ruary 4 with the group of Esso dealers nor at any other time up until being 
informed of Mr. Whittemore’s statement before the committee have I had any 
indications that any Esso dealer has felt that he has been subjected to any 
coercion, intimidation or threat by an Esso representative. 

The areas involved comprise two separate tank wagon areas, Portsmouth and 
Norfolk-Virginia Beach. Each of these tank wagon areas has its own bulk plant. 
Most gasoline deliveries to Portsmouth service stations are bypass deliveries 
from the Norfolk terminal. This also applies to other tank wagon areas such 
as Suffolk, Emporia, and Franklin. Our posted tank wagon price in these two 
tank wagon areas is identical. However, on February 1, 1957, we determined 
that a competing supplier in Portsmouth was extending a 3.4 cent voluntary al- 
lowance. At this time we were granting a 1.4 cent voluntary allowance in both 
the Norfolk and Portsmouth tank wagon areas. 

Because of this lower price in Portsmouth on that date we increased our 
voluntary allowance in Portsmouth to 3.4 cents matching competition, resulting 
in a difference of 2 cents at the wholesale level between the two areas. This 
additional allowance was granted to all Esso dealers in the tank wagon area, 
31 in number. 

We believed in this situation that it was not necessary to extend the increased 
voluntary allowance beyond the Portsmouth tank wagon area, which is ap- 
proximately 12 miles in an east-west direction and 25 miles in a north-south 
direction. It is bordered on the west by a relatively unsettled area and its 
traffic pattern is such as to render it a natural trading area. We did not find 
any indication that this lower price in the Portsmouth area was adversely affect- 
ing Esso dealers in the Norfolk area. 

It has been our company policy when meeting lower prices to do so over a 
trading area and not specific locations. We consider that the’ Portsmouth tank 
wagon area constitutes a trading area separate from Norfolk because the great 
majority of its traffic does not flow between those two cities. We recognize, 
of course, that there is traffic flowing both ways, but we believe as a practical 
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matter the line drawn was one which did not, in fact injure Norfolk or Suffolk 


area Esso dealers. 
Cc. P. LowMAn. 


Subscribed and sworn to before me this 29th day of March 1957. 
[SEAL] R. H. Royce, Notary Public. 


My commission expires January 17, 1959. 





A STATEMENT OF SERVICE STATION DEALER POLICY 
(By J. A. Miller, General Manager of Marketing, Esso Standard Oil Co.) 


“* * * our relationship is an old one. Because of the many changes in our Own 
sales organization * * * the addition of many new Esso dealers to our family 
* * * it is timely to restate that relationship.”—-November 1956. 

Esso Standard Oil Co. recognizes its responsibilities to its customers, its share- 
holders, its employees, and the public. We restate here our policies with respect 
to a very important customer—the Esso dealer. 


THE SERVICE STATION FUNCTION 


We support the principle that the motoring public is best served by the distribu- 
tion of petroleum products through service stations operated by independent 
dealers. We supply petroleum products, tires, batteries, and accessories on a 
wholesale level to 25,000 dealers from Maine to Louisiana. We operate only 
43 stations for training purposes. We also operate some stations on turnpikes, 
and a varying number of commission-operated stations to help new dealers be- 
come established in the service-station business. When commission operators 
become financially able to go on their own, these commission stations are 
promptly converted to a dealer basis. 


ESSO’S ROLE IN THE SERVICE-STATION FUNCTION 


The Esso dealer customer is free to run his business as he sees fit. We have 
a keen interest in his success because our success is linked directly with it. 
Accordingly, we suggest to him ways to improve his sales, profits, and the general 
welfare of his business. In this connection, we also offer, at no cost to the 
dealer, training courses in service-station management and operation. 


NO EXCLUSIVE CONTRACTS 


We do not enter into exclusive dealing contracts on gasoline, oil, tires, batteries, 
or accessories. We try to sell our Esso dealer customer on stocking and mer- 
chandising our Esso and Atlas products. As a matter of policy, we will continue 
to offer a complete line of quality products, second to none. Esso leadership, 
through research, is assurance to our dealer customer that we will continue to 
supply him with the best in product quality. We believe that it is to our mutual 
advantage that our Esso dealer customers stock a full line of Esso and Atlas 
products. 

DEALER RESPONSIBILITIES 


We know it is good business to keep restrooms clean and to provide prompt 
and courteous service, because experience and consumer research show these 
things attract business. An Esso dealer who doesn’t give courteous and prompt 
service and maintain a clean and attractive station reflects discredit on the 
Esso sign and hurts the business of other Esso dealers. We reserve the right 
to do business with whom we please. If we have the opportunity to deal with 
someone who has demonstrated ability as a good merchandiser we will do so 
in preference to one who has shown that he doesn’t take care of his business. 
Similarly, we prefer to lease a service station which we own to a dealer who is 
likely to be a good custodian of our property. 


FAIR BUSINESS RENTALS 


Less than 10 percent of all Esso dealer outlets are owned by Esso Standard 
Oil Co. and leased to dealers. Twenty percent, which we sublease to dealers, 
are owned by a wide range of interests, including doctors, lawyers, widows, 
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legislators, and by estates and educational institutions. Seventy percent are 
either owned by the dealer himself or leased by him from others. Every station 
property we have represents an investment on which we try to make a fair 
return. Each of our properties has been analyzed and the rent set on the basis 
of its fair value. 

LEASES AND LEASE RENEWALS 


Leasing arrangements are considered on an individual and mutual benefit 
basis. Lease renewals are not contingent upon the dealer purchasing our 
products exclusively. 

ABOUT A FAIR RETURN 


Sometimes we have to take a smaller initial rent than normal in order to 
permit a new dealer to get started in his own business. As he becomes estab- 
lished and able to pay what the property is worth in rent, we feel it entirely 
equitable to adjust the rent to a point where we obtain a reasonable return 
on our investment. 

CONSULTATION WITH DEALERS 


We consult with representative groups of our dealer customers on new mer- 
chandising programs and dealer problems in order to obtain the benefit of their 
opinions and comments, 


ESSO AND DEALER INTERDEPENDENCE 


Market and other situations which adversely affect our dealer customer sim- 
ilarly affect our company and, therefore, we feel that we appropriately have a 
stake in his competitive problems. At times we can do nothing about particular 
situations because of existing Government regulations or trade regulatory laws. 
At other times we can and do help. It is of major importance that our mutual 
dependency for successful business be clearly understood. Working together 
in solving business problems provides the only sound basis for success in the 
highly competitive marketplace. Our problems should be solved by free, frank, 
and friendly discussion—not by appeals to Government. 


ESSO’S RESPONSIBILITY 


The Esso dealer is a valued customer and collectively makes up the largest and 
most important customer we have. We feel it is our responsibility, therefore, to 
help him to keep his business strong, competitive, and profitable. 


DEALER ACCEPTANCE OF ESSO POLICIES 


Our Esso dealer customers are the final judges of the soundness of our policies. 
We point with pride to the fact that 993 dealers have been selling Esso products 
for 30 years or more, 3,021 for 20 years or more, and 4,385 for 10 years or more. 


SHELL Orn Co., 
New York, N. Y., March 27, 1957. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D. C. 

Dear SENATOR KEFAUVER: Enclosed is a copy of a letter which I have written 
the staff of the antitrust and monopoly subcommittee on the charges made against 
this company by 2 service station dealers’ association representatives at the hear- 
ing on March 14. 

Sincerely yours, 
J. G, JORDAN, 
Vice President, Marketing. 


SHELL OIL Co., 
New York, N. Y., March 27, 1957. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF THE COMMITTEE ON THE JUDICIARY, 
Room 424, Senate Office Building, Washington 25, D.C. 
(Attention: Mr. Paul R. Dixon, Cocounsel and Staff Director.) 
GENTLEMEN: On Thursday afternoon, March 14, a number of service station 
dealers testified before your subcommittee. Most of those in attendance had 
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driven down from the Norfolk, Va., area, in which a gasoline price war has cur- 
rently prevailed. 

The gist of the dealer testimony was to the effect that the supplying companies 
were prepared to let many of their dealers be bankrupted through localized gaso- 
line price wars for which the supplying companies were Originally responsible and 
which they further encouraged by subsidizing selected dealers. Most of these 
statements were made by retail dealer association representatives and in a very 
generalized form. 

As I told the subcommittee when I testified before it, a good dealer is hard to 
find and is even more difficult to keep—as he is constantly being solicited by 
other supplying companies. Over 80 percent of the gasoline which we sell is sold 
through our dealers, and it is inconceivable that anyone could seriously be led to 
believe that we as a company could long survive if we were prepared willingly 
to sacrifice these Shell dealers. We prosper most when our dealers prosper, 

Two association witnesses, Mr. Robert A. Helander and Mr. Paul P. Cronin, 
specifically identified Shell as being a contributing factor to gasoline price wars 
in Houston, Tex., and Phoenix, Ariz., respectively. Here are the facts: 

In both Houston and Phoenix, in the face of a substantial increase in the 
total volume of gasoline being sold, the Shell dealers, and through them the 
company, were experiencing a substantial loss of volume because of the aggres- 
sive price competition of private brand marketers, based mainly on cut prices, 
minimum service, and extravagant giveaway operations. The defensive action 
which we took and which was the basis for the generalized charges of these two 
witnesses before your subcommittee consisted of: (1) giving our dealers price 
assistance to stay in business and to retain their customers in the face of these 
vigorous competitive prices, (2) extending this assistance on a nondiscriminatory 
basis, and (3) refraining from conditioning this assistance upon any spectiic 
retail pricing by our dealers. 

Attached is a more detailed statement covering both the competitive problems 
in Houston and in Phoenix and what action we took to permit our dealers to be 
competitive and yet stay in business. 

Sincerely yours, 
J. G. JORDAN, 
Vice President, Marketing. 
Houston 


In the fall of 1956 Shell was generally selling its regular grade gasoline at 
employee stations at a differential of 2.8 cents from that posted by most large 
multipump local brand operators. This differential was aggravated by the Site 
Oil Co. (which had recently purchased 8 large multipump stations from 
Hudson) posting weekend specials at 2 cents per gallon lower than the existing 
price structure (4.8 cents under Shell’s employee stations and 5 cents or more 
below the price posted by many independent Shell dealers). Immediately Webb, 
another strong, aggressive chain, met Site. Shortly thereafter both spread 
their “weekend specials” throughout the week. This extension was met by 
other local brand operators and as a result Shell received numerous requests 
for assistance from its dealers and from its service station managers who com- 
plained that they were being ruined by this price competition. Shell was then 
faced with the problem that if it did not reduce its retail prices it would lose 
customers at its employee stations, and if it did not reduce its posted price to 
dealers the dealers would either lose their customers (by virtue of the great 
price differential) or, by lowering their prices to retain their customers, would 
suffer severe financial loss (because of the reduced income per gallon). After 
a careful study of the market, and on the basis of a loss of Shell’s Houston 
service station gasoline volume of 8 percent during the period September 1 through 
September 19, 1956, as against the same period of 1955 (despite an increase in de- 
mand of around 5 percent) it was decided (a) to reduce to 25.9 cents per gallon 
Shell’s employee station retail price (this brought Shell’s retail price within 
a 2-cent differential from the large volume local brand operators) and (b) to 
assist those dealers whose sales revenues were being affected by reducing 
Shell’s price to them 2.3 cents per gallon. This reduction would enable them 
to operate on a 5-cent margin and still be competitive with the local brand 
operators. Great care was taken to see that each dealer who received as- 
sistance realized that the retail prices which he posted were for his determina- 
tion alone and that the assistance was not conditioned in any way upon the 
outcome of that determination. 





| 
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The area of price disturbance and the number of suffering dealers were in- 
creased by the action of competitors who reduced their prices throughout the 
Greater Houston area, and within 3 days Shell had extended assistance to all 
dealers in the greater Houston area. Shortly thereafter, Shell replaced this as- 
sistance with an equivalent reduction in its posted prices to dealers throughout 
the greater Houston area. Meanwhile, Crow-Flite reduced its retail price at 
one station to 19.9 cents (or 11.9 cents exclusive of taxes), 6 cents below Shell’s 
retail price. Site and others followed. However, Shell considered that these 
prices were probably below the sellers’ costs and hence were unrealistic; there- 
fore, even though it realized that it would “take a beating” on gallonage until 
such time as the economics of the situation forced the local brand operators 
to cease their internecine warfare and bring their prices up to a more realistie 
plane, Shell decided not to follow the prices any lower. The price war ended 
within a month thereafter and prices returned to approximately the levels 
existing on September 21, 1956. 

Full details of price movements in 1954 and 1955 could not be obtained in 
the brief period since the hearing. We are advised however that the price war 
which commenced in November 1954, was very similar in pattern to the situ- 
ation described above; and that the so-called “price war” of 1955 was really 
only a price flurry taking place between September 19 and September 28, 1955, 
being considerably limited in both area and time. 


PHOENIX 


Prices have been more or less depressed in Phoenix since 1949. This was 
the year when the first Blakely stations were opened for operation, selling 
gasoline furnished by a major supplier. Blakely’s initial marketing technique 
was to cut the generally prevailing retail price drastically. By early 1950, 
8 Blakely stations were in operation in Phoenix, and they were highly successful 
due to their cut prices, the extensive and aggressive advertising program and 
the cultivation of the general knowledge among motorists that the Blakely 
stations were marketing a major company gasoline, equivalent in quality to 
that sold at the branded station outlets of that company. 

The Blakely stations and other cut price multipump units which arose 
attracted a sustantial gallonage from the established service stations, and Shell 
dealer stations suffered serious gallonage losses. Twenty-four Shell lessee- 
dealer stations in Phoenix averaged 11,641 gallons per month in 1948; 9,320 
gallons per month in 1949—a loss of 20 percent; and 8,487 gallons per month 
in the first 7 months of 1950—a loss of 27 percent over 1948. 

In January 1951, Blakely initiated an elaborate giveaway program under 
which a new Ford was raffled off every 51 days. In 1952, the Heppler chain 
adopted a giveaway program, and this led to a contest between Blakely and 
Heppler to outdo each other. Blakely supplemented the raffling of a new Ford 
with numerous major electrical appliances. Heppler then gave a new Buick 
periodically. 

By September 1952, Blakely was operating 15 stations in the Phoenix area, 
with an estimated monthly gallonage of almost 700,000 gallons. Heppler’s 
operations involved 25 stations, with a combined monthly gallonage estimated 
at approximately 500,000 gallons. The combined monthly gallonage of the 41 
stations marketing Shell gasoline in the Phoenix area at that time amounted 
only to 331,000 gallons per month. 

During 1953 and 1954, Blakely further liberalized his giveaway program 
by substituting a new Oldsmobile for the Ford previously given. In 1955, 
Blakely acquired several of the larger Heppler stations. Starting in 1956, 
Blakely raffled off a new Cadillac every 56 days, with the Cadillac to be re- 
placed by a new one every year for 5 years with all gasoline, licenses, taxes 
and maintenance paid for by Blakely. Finally, Blakely undertook to give away 
a Cadillac every other Wednesday, and Regal, another local brand operator, 
joined in the runaway giveaway race. 

Under the impact of this competition, the Shell dealers in Phoenix, by early 
May 1956, showed a total station average loss of 33,000 gallons per month— 
1956 over 1955—while the entire Phoenix market was showing a 10.8 percent 
increase. As increasing gallonage losses were suffered by Shell dealers, many 
of them lowered their retail prices, following the reductions made at competitive 
stations. This action was entirely voluntary on their part and responsive to 
the similar actions of other dealers. We are unaware of any instances where 
a Shell dealer was responsible for creating a price disturbance in any area by 
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lowering his retail price initially below that of his competitors, taking into 
account the valuation of the giveaway programs of some of those competitors, 

During periods of depressed retail prices in Phoenix, we provided dealer 
assistance to Shell dealers in order to keep them in business. Assistance was 
granted in the form of a deduction from the price applicable to purchases of 
gasoline from us by the dealer concerned. An equal amount of assistance was 
given to all dealers located in the same trade area so as to avoid any possibility 
of discrimination aniong dealers similarly affected by localized price disturb- 
ances; and the assistance was not predicated upon the dealers’ resale prices, 
Every effort was made to administer the granting of assistance in a fair and 
equitable manner, and we are unaware of any complaints made by our dealers that 
we did not do so. 

The Blakely stations have gradually tended to rely less on direct cutting of 
the retail price and more on giveaways. Today the retail price prevailing at 
Blakely stations is actually higher than that prevailing generally at service 
stations in Phoenix, but, of course, the same competitive impact is achieved 
by indirect price cutting in the form of the extremely liberal giveaway program 
described above. At the same time, a large number of local brand stations are 
continuing to sell at prices lower than the prices being charged by Shell dealers. 


—__——_— 


STANDARD O1L Co. (INDIANA), 
Chicago, Ill., April 1, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary of the Senate of the United States, 
Washington, D. C. 

DeaR Senator Keravver: The faulty recollection of Victor V. Postillion, 
president of the Chicago dealers’ association, before your subcommittee on 
Thursday, March 14, 1957, enabled him to make a point which becomes base- 
less when the correct facts are known. Since the incident in question was the 
predicate of his entire statement, I feel it important to call the facts to your 
attention with the request that this letter be inserted in the record immediately 
following Mr. Postillion’s testimony to lessen the risk of persons being misled 
by that testimony. 

Mr. Postillion’s point was that during the price war in Chicago, which he 
said took place in 1950 prior to the Supreme Court decision in the Detroit case, 
he was able to enforce certain demands of his association against the suppliers. 
The following year, after the Supreme Court decision, he pictured his associa- 
tion as having become helpless in the premises by reason of that decision. 

The fact is that the price war he referred to took place 11 months after the 
Supreme Court decision and not a year before. This is demonstrated by the 
announceinent of the meeting of his association mailed by Mr. Postillion and a 
clipping from the December 7, 1951, Chicago Tribune with reference thereto. 
The Supreme Court decision had been handed down on January 8, 1951. The 
real facts—from the situation Mr. Postillion chose on his own to illustrate his 
position—show that his dealers were in no way hurt by the decision in Stand- 
ard’s Detroit case. 

Our company policy in making allowances to help, not hurt, dealers in price 
war situations is outlined clearly in Mr. Benton’s testimony and need not be 
repeated here. 

Yours very truly, 
THOMAS KE, SUNDERLAND. 


P. S.—I enclose, also for inclusion in the record, the announcement and the 
clipping from the Chicago Tribune referred to above. 
T. FE. S. 


GASOLINE RETAILERS ASSOCIATION OF METROPOLITAN CHICAGO, 
Chicago, Ill. 


BULLETIN—PRICE WAR Now On 


Do you want to protect yourself? Find out how at this special meeting. The 
truth will be told. Be there. 
The place: Temple Hall. 
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The address: 330 South Marshfield Avenue (corner Van Buren and Marsh- 
field), Chicago, Ill. 
The time: 9: 30 promptly in the evening. 
The date: Thursday, December 6, 1951. 
Victor V. POSTILLION, 
Executive Director, Gasoline Retailers Association of 
Metropolitan Chicago. 


{From the Chicago Tribune, December 7, 1951] 
E1eutT HunpReED GAs STATION MEN APPEAL FOR UNIFORM PRICE 


Eight hundred members of the Gasoline Retailers Association of Greater 
Chicago last night signed copies of letters directed to the eight major whole- 
salers of petroleum products demanding that all be permitted to buy gasoline 
at the same price. 

The letter charged that the wholesalers were giving certain retailers discounts 
which were unfair and a violation of Federal antitrust and price discrimina- 
tion legislation. [It is charged that discounts are being given in sections of 
the city where lower priced independent brands are underselling the major 
brands. } 

Some of the retailers at the meeting in Temple Hall, 332 South Marshfield 
Avenue, advocated closing their stations until the price inequalities were elim- 
inated, but it finally was decided to wait and see whether the letters of pro- 
test bring results. 


Tue Texas Co., 
New York, N. Y., April 12, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
The United States Senate, Washington, D. C. 


DEAR SENATOR KEFAUVER: At the hearings on 8S. 11 before your subcommittee 
on March 14, 1957, 4 Texaco dealers from Virginia testified or presented 
statements. These dealers or their statements were presented to your subcom- 
mittee as being in favor of 8S. 11 (tr. pp. 515, 517). The names of these dealers 
were J. B. Haygood (tr. p. 541), H. I. Furman (tr. pp. 528, 628), T. P. McFad- 
den (tr. p. 5381), and R. V. Torbert, Jr. (tr. p. 531). 

We subsequently interviewed these dealers and according to their statements 
to us, which they willingly reduced to writing, none of them are presently in 
favor of S. 11. They advised us they came to the hearings of your subcom- 
mittee either merely to observe the proceedings or to tell your subcommittee 
about their price war problems. 

In his statement to us, Mr. J. B. Haygood says: 

“T don’t agree with Senate bill S. 11. 

“Mr. Ward, association member, asked me to attend Senate investigating 
committee hearing so we could present our problems as result of gas war.” 

Mr. H. I. Furman stated to us: 

“T went to the Senate committee hearing in Washington to see what it was 
like and whether or not something would be done that could possibly help the 
dealer. 

“After listening to the testimony and various statements made I am convinced 
S. 11 is not the answer to our problems and I am not in favor of it. 

“In my opinion the dealers as a majority are not in favor of S. 11.” 

Mr. T. P. McFadden in his statement to us says: 

“When the association asked me to give them a letter stating the difficulty I 
was having and invoice I thought it might be helpful in straightening out the 
price situation. 

“TI did not know anything about Senate bill S. 11 at the time and since then 
have not made a study of it so could not say whether it would be helpful or not.” 

Mr. R. V. Torbert, Jr., stated: 

“T gave an affidavit to the association as prepared by them to help if possible 
to combat the price war. 

“T am not familiar with Senate bill S. 11 and think it is probably confusing to 
all dealers. Iam personally not able to state my feeling about the bill because I 
have not read it.” 

Attached are photocopies of the complete statements to us of each of these 
dealers. 
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I shall greatly appreciate the filing of this letter and the attached statements 
in the record of the hearings on §. 11 in order that the positions of these Texaco 
dealers with respect to S. 11 will be correctly shown in the record. 

Respectfully yours, 
8S. C. BARTLETT. 


STATEMENT OF THIRD-PARTY DEALER, J. G. HayGoop, NORFOLK, VA. 


I went to the Senate investigating committee because of price war not S. 11. 

I belong to the Virginia Dealers Association and feel it is a good organization 
to try to help the dealer with his problems. 

I don’t agree with Senate bill S. 11. 

I feel a dealer should get 6 cents a gallon spread. Operating at less is not 
profitable. 

My salesman Anderson has been most helpful to me in my business. 

Mr. Ward, association member, asked me to attend Senate investigating com- 
mittee hearing so we could present our problems as result of gas war. 


STATEMENT OF THIRD-PARTY DEALER, H. I. FURMAN, PORTSMOUTH, VA. 


One of the problems I have in my service station operation is the close 
proximity of the Navy exchange selling gasoline, motor oil, and P. T. at prices 
considerably below my prices or average normal prices of service stations in 
the area. 

This is a transient location primarily and price is a big factor. 

I have a Texaco station below me with no facilities constantly cutting the 
price which also hurts my business. 

I went to the Senate committe hearing in Washington to see what it was 
like and whether or not something would be done that could possibly help the 
dealer. 

After listening to the testimony and various statements made, I am convinced 
S. 11 is not the answer to our problems and I am not in favor of it. 

In my opinion the dealers as a majority are not in favor of S. 11. 


STATEMENT OF THIRD PARTY DEALER T. P. McFADDEN, PorRTSMOUTH, VA. 


The greatest difficulty I have had since operating this station is being able to 
meet competition and secure income enough to make it profitable to put in 12 
or 14 hours a day. 

I have built the business up to about 20,000 gallons a month, and now need 
another bay. 

I try to keep my station looking good but need to also have it porcellanized. 

When the association asked me to give them a letter stating the difficulty I 
was having and invoice, I thought it might be helpful in straightening out the 
price situation. 

I did not know anything about Senate bill S. 11 at the time and since then 
have not made a study of it so could not say whether it would be helpful or not. 


STATEMENT OF THIRD PARTY DEALER R. V. TORBERT, PORTSMOUTH, VA. 


I have been with the Texas Co. for 23 years; 19 years at this location. 

My greatest problem has been to keep competitive and make a fair profit. 

This applies not only to gasoline but all other related items, because the 
margin of profit is down and people are price conscious today. 

I gave an affidavit to the association as prepared by them to help, if possible, 
to combat the price war. 

I am not familiar with Senate bill S. 11 and think it is probably confusing to 
all dealers. I am personally not able to state my feeling about the bill because 
I have not read it. 

Through the years I have been happy with the Texas Co. and they have 
treated me fairly. 


R. V. TorBErtT, Jr. 
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5. MarertaAL SuBMITTED IN RESPONSE TO REQUEST 


GutFr Om Corp., 
Pittsburgh, Pa., March 11, 1957. 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
United States Senate, 
424 Senate Office Building, Washington, D. O. 


GENTLEMEN: In compliance with the subpena served on this corporation on 
Tuesday, March 5, and pursuant to the letter dated March 4, 1957, from Mr. 
Paul Rand Dixon, cocounsel and staff director of the Subcommittee on Antitrust 
and Monopoly, we enclose herewith various photostatie copies of documents 
which, for the purpose of identification have been assigned the following num- 
bers: G 3-1 to G 3-119. 

The enclosed records are photostats of relevant documents, as we understand 
the scope of the subpena, in the files of the Pittsburgh general office of the cor- 
poration. We have not yet completed our search of the files of the various field 
offices and, if such a search discloses additional relevant documents, we will 
furnish copies of the same promptly. 

We believe that S. 11 is a bad piece of legislation and we would like to go on 
record as being opposed to its passage. It is our belief that this bill, or any 
legislation of a similar nature, would be detrimental to any marketing business, 
whether large or small. The various statements issued by the National Congress 
of Petroleum Retailers and other like groups have presented such a distorted 
picture of the need for the proposed legislation and its probable effects that it is 
our civic duty to state what we believe to be the facts. 

We are presently engaged in preparing statements for distribution to business 
people, including our dealer-customers, in which we expect to point out the 
adverse effects the passage of 8S. 11, or similar legislation, will have on market- 
ing businesses generally. We plan to proceed with this course of action because 
we feel that every businessman is entitled to hear both sides of the story. It 
is in keeping with historical democratic processes that our views be made 
known to all who might be affected by the proposed legislation. 

We respectfully request that this letter be incorporated in the printed record 
of the subcommittee’s proceedings. 

Very truly yours, 
ARCHIE D. GRay. 


NATIONAL TIRE DEALERS AND RETREADERS ASSOCIATION, INC., 
Washington, D. C., April 8, 1957. 
Mr. Paut RANpD Dixon, 
Cocounsel, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 


DEAR Mr. Dixon: During the time of my testimony on S. 11, Senator Kefau- 
ver requested certain information about the association and also about the 
industry. 

In regard to the tire manufacturers and their relative positions, we are not in 
a position to give you authentic information about their sales or their profits. 
We must depend upon outside sources to get this data for our own records, so 
I have drawn on two of these sources to supply the material you want. The 
first is material published and copyrighted by Arnold Bernhard & Co. which 
deals with many industries and includes figures on the rubber tire industry. 
The second part of that same exhibit is a clip from TBA News which shows the 
sales and profits pictures of the tire manufacturers from 1954 through 1956. 

We were also requested to supply copies of our publications and letters which 
give information and suggest action on H. R. 11 and S. 11. We are including 
exhibits of this material as well. 

Sincerely yours, 
NATIONAL TIRE DEALERS AND RETREADERS ASSOCIATION, INC. 
W. W. Marsa, Evecutive Secretary. 
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(Exhibit 44 is as follows :) 


GENERAL POLICIES 


THE CHEVRON DEALER AND THE ANTITRUST LAWS 


It is the firm policy of the company to conduct all of its business, including its 
relationship with Chevron dealers, in compliance with the letter and spirit of the 
antitrust laws. All of our retail programs are devised within this objective. 
The objective cannot successfully be realized, however, by the efforts of man- 
agement alone. It is essential that you, as a representative of the company who 
will have regular direct contact with dealers, avoid any action that might be 
contrary to the antitrust laws. To help you carry out this responsibility, you 
should carefully read and at all times keep in mind the following outline of the 
antitrust principles applicable to the dealer relationship. 

The dealer’s status 

The basic feature of the company’s relationship with the Chevron dealer is the 
dealer’s status as an independent businessman. He buys products from the 
company and is entitled to resell them at prices satisfactory to him. He is the 
operator of his own business and he has the control of that business. Like a 
2-party dealer, the 3-party dealer is entitled to manage and operate the station 
according to his own judgment while the dealer lease is in effect. The company 
can advise the dealer and make suggestions to him for the better conduct of his 
business. Indeed, it is part of the company’s service to its dealers to offer such 
advice in aS many ways as possible. The dealer decides, however, whether to 
adopt our suggestions—he is the boss at his station. You should always keep 
this basic concept of the dealer’s status in mind, and if you do you will have no 
difficulty in conducting yourself with entire propriety under the antitrust laws. 

The dealer's status may be contrasted with that of company-operated stations. 
As the proprietor of the company-operated stations, the company has the control 
and management of all phases of their operation, whereas the dealer is the pro- 
prietor and manager of his station. That is why the subject of this outline is 
The Chevron Dealer and the Antitrust Laws. 

The principal specific laws you should keep in mind are the Federal Sherman 
Act, Clayton Act (Yankwich decree), and the Robinson-Patman Act. 


Sherman Act 


Broadly stated, this act prohibits agreements in restraint of trade. More 
specifically, it forbids price-fixing agreements. Some company merchandise— 
principally tires, tubes, and batteries—is consigned to the dealer under con- 
signment agreement; it remains the company’s property, to be sold by the dealer 
as the company’s agent. The prices of consigned merchandise are established by 
the company. With the exception of consigned merchandise, however, the com- 
pany does not have the right to dictate the prices at which the dealer will sell 
his products or to make any agreement with him concerning his prices. 

Special cure should be given to the application of these principles when a 
competitive retail price allowance is given a dealer. This allowance is given 
to enable the dealer to keep operating during periods of low prevailing prices in 
his area. By adjusting his margin, it enables the dealer to keep his prices 
competitive, if he wishes to do so. If a dealer has not already met the prevail- 
ing price level when the allowance is given, you may suggest that it will be of 
most benefit to him if used for that purpose. You must make it clear to him, 
however, that the advice you give is only by way of suggestion, that he decides 
what his price will be, that he is the boss, and that you do not want any agree- 
ment of any kind as to what he will charge. Follow three basic rules when 
extending a competitive retail price allowance to a dealer: 

1. Make it clear to the dealer that he will get the allowance whether or not he 
used it to lower his price to meet competitive prices. 

2. If the allowance is given because of a price change at a nearby company- 
operated station, do not tell the dealer in advance that the company-operated 
station’s price will change. Extend the allowance after the company-operated 
station’s price change. 

3. While you may advise the Chevron dealer that it is to his own best advan- 
tage to meet competitive prices so that he may retain his customers and not price 
himself out of business, do not give the dealer the impression that he is not free 
to make his own decision, or that you are trying to dictate his prices or reach 
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any agreement concerning them. Make it clear that the decision is his—that he 
is the boss. 

You should avoid suggesting that a dealer raise his prices even though they are 
lower than the prevailing level in the area or lower than the prices of a nearby 
company-operated station. Such suggestions, without any coercion or agree- 
ment, would be legally proper; but they might be viewed with hostility and 
suspicion by persons trying to make out a price-fixing case. 

There may be occasions when a dealer will confer with you on the advisability 
of putting out or taking down price signs. Here also you may suggest posting 
or withdrawing a sign in accordance with your conclusion on what action would 
be to the dealer’s best competitive advantage, and you may tell him what you 
have observed as to the action of others in the area with price signs; but you 
must not try to coerce him or reach any agreement with him. If a dealer desires 
to post a sign, you will offer him a selection of numerals covering the range 
of prices he might wish to post. The dealer is to make the selection, just as he is 
to decide whether to post the sign or not. 

You should never discuss prices or price signs with dealers handling the 
products of other suppliers. Of course you would not make any agreement on 
prices with such a dealer, and would not be authorized to do so. Nevertheless, 
you should refrain from discussing prices with such a dealer, for such a discus- 
sion might be misconstrued by some other person who wanted to create an 
appearance of misconduct on your part. This does not prevent your “shopping” 
competitive stations to find out what prices they are charging, so that the com- 
pany may be informed of the condition of the market in making its own deci- 
sions; and you may also inform Chevron dealers of the results of your findings, 
for their guidance. 

It may happen that a dealer or a dealer association will tell you of an ex- 
pected dealer price change and ask you to have the company follow such 
action. You should immediately and positively state that the company will not 
participate in any price understanding and that prices at company-operated sta- 
tions will be independently decided by the company’s management. Except for 
making this statement, you should refuse to discuss the matter and should 
promptly inform your management of the situation. If you receive any letter 
making such a request, refer it to your management immediately. 

Clayton Act (Yankwich decree) 

Prior to 1949, the company’s contracts and leases with dealers provided for 
the dealer’s purchase from the company of all of his requirements of products 
for sale at his station. Although contracts of this type were commonly used in 
all lines of business, the Federal Government brough a test case against the 
company, claiming that these contracts were improper on the ground that they 
prevented sale of any competitive products at Chevron stations. This test case 
was finally decided in the Government’s favor. The court made an order (the 
so-called Yankwich decree) which provides that the company shall not enter into 
any written or oral understanding with a dealer that he will not deal in com- 
petitive products. The company is also prohibited from selling any products to 
a dealer on condition that he will buy other products from the company or on 
the condition that he will not handle products of other suppliers. 

After this decision, all of the company’s contracts were changed to eliminate 
any exclusive feature. Under the dealer contracts and leases now in use, the 
dealer is entirely free, if he wishes to do so, to handle any competitive products. 
No company representative is authorized to enter into any understanding, oral 
or otherwise, that would deprive the dealer of this freedom. It is very im- 
portant that you never say anything to a dealer that gives him the impression 
the company objects to his handling competitive products or that it would try 
to take any kind of punitive action because he does so. 

On the other hand, this decision does not make it unlawful for any dealer to 
continue to purchase all of his petroleum products and TBA merchandise from 
us if, without agreeing to do so, the dealer actually wishes to do so. Moreover, 
this decision does not make it unlawful for the company and its representatives 
to exercise their best salesmanship to convince dealers of the superiority and 
profitability of the company’s products and merchandise. You and all of the 
representatives of the company can and should continue to exert your best sales 
efforts to retain the business of all Chevron dealers. Any dealer will, of course, 
be free at any time, if he wishes to do so, to divide his business between sup- 
pliers, but it is our conviction that the superiority of the company’s petroleum 
products and merchandise, the high degree of consumer preference for our 
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products, and the advantages of the company’s merchandising aids and policies 
are such that our Chevron dealers will not care to take on other lines of products. 

The company’s dealer leases of service station sites and also its facilities 
leases of equipment installed at dealer stations do contain one entirely proper 
restriction that the court authorized us to use, for the protection of the public 
and of the company’s investment in facilities we furnish to a dealer. That is 
the provision that any pumps, tanks, containers, or other receptacles the com- 
pany furnishes may be used only for storing and handling the company’s prod- 
ucts. If you find that any dealer is violating this provision by dispensing the 
products of others through our equipment, you should report the matter to your 
management. 

While a dealer may handle competitive products if he desires, he does not 
have the right to charge sales of these products on company credit cards. Ob- 
viously the company is not legally required to carry the credit risk on sales of 
products supplied by others. If any dealer should ask you about this, you may 
state very positively that only company products can be charged on our credit 
eards and that any other charges will be charged back to him. If you have 
reason to believe that any dealer is actually charging sales of other products 
to our credit cards, you should report this to your management with a full 
statement of all the facts you can develop. 


Robinson-Patman Act 


This is the Federal law prohibiting price discrimination. Broadly stated, 
as applied to the company’s sales to Chevron dealers, it means that the com- 
pany should charge the same price to Chevron dealers located in the same com- 
petitive area. 

This rule is followed in the extension of competitive retail price allowances. 
When such an allowance is given, all dealers within the competitive area re- 
ceive it. Defining these areas is a matter of judgment and it is possible that 
from time to time a mistake may be made and a dealer may be excluded from 
the area who thinks that he is in competition with the dealers receiving the 
allowance. If you receive any complaint on this score from any dealer, please 
inform your management so they may review the facts as to the area in ques- 
tion and decide whether the dealer has a legitimate objection. 

The Robinson-Patman rule of equal price treatment also applies to dealer re- 
quests to be supplied with gasoline at some discount off the tank truck price. 
When a competitive supplier offers a lower price to a dealer, however, we are 
permitted to obtain or retain that dealer's business by allowing him a discount 
that will meet the competitive offer. In other words, if we wish to do so, we 
ean meet the competition of another supplier for a particular dealer’s business 
without allowing the same discount to other dealers. Company representatives 
who are recommending allowance of such a discount should determine that it is 
necessary to meet competition, i. e., that a competitor of the company has 
offered the dealer an equally low price; and they should submit with their 
recommendation as reliable evidence of the competitive offer as can be obtained. 
Morever, any such discounts that have been allowed should be reviewed from 
time to time to determine whether or not the competitive offer is still available 
to the dealer. 

Additional information on your relationship with the Chevron dealer and his 
operation of his station, including the questions of prices and of standards of 
operation, are covered in the following pages (11-13) on General Policies. 
Please read them as well as the above outline very carefully. This material 
will help you, without difficulty under the antitrust laws, to do a good job of 
selling Chevron products and to assist the dealer in doing the same good job 
for himself. 

PROCEDURES 


Retail prices—Chevron dealers 


Review of the sales of a given Chevron dealer may indicate he is not keeping 
pace with the available. While a number of factors may contribute to this 
result, it is often due to the dealer’s attempt to maintain retail prices higher than 
prevailing levels in his locality—in some instances in spite of the fact that we 
are extending a retail price allowance to assist in meeting a competitive price 
condition. 

While such a dealer may obtain a long margin, he will inevitably make a smaller 
net profit and eventually price himself out of business if he does not maintain 
his volume. It is obvious that continual decline in sales, even at high margins, 
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will eventually result in practically no profit. The company also is adversely 
affected, for it has substantial investments in service station facilities and lack 
of volume makes it impossible for the company to receive a fair return. 

While we do not dictate the selling price of our Chevron dealers, we do want 
to give them the benefit of our advice based on our many years of experience in 
marketing gasoline and our broad and up-to-date knowledge of price conditions 
as stated previously. The Chevron dealer, as an independent businessman, makes 
his own decisions—he is the “boss”—but we do want to enable him to make 
sound decisions on the basis of facts so he will not be priced out of the market 
by either competitors’ computer prices or their price signs. 

You should, therefore, suggest to and advise Chevron dealers that it is to 
their own best advantage to meet competitive prices so they may retain their 
customers and not price themselves out of business. You will, of course, not go 
beyond suggestions and advice or in any manner give the dealer the impression 
that we are trying to dictate his prices or that he is not free to make his own 
decision. 

To further assist you in your discussions with Chevron dealers, we wish to 
review with you the performance of one Chevron dealer who, after a period 
of maintaining a substantially higher price, decided to make his gasoline price 
competitive with his nearby major competition. Our analysis showed that prior 
to making this move, the dealer sold approximately 18,000 gallons per month. 
The following 31 days after becoming competitive with price and numeral sign, 
his sales increased approximately 60 percent. 

In order to obtain some idea of the dealer’s relative profit position, both before 
and after, his estimated profits were figured on Service Station Profit and Loss 
Statement, S-929, contained in the Dealer Development-Operations Reference 
Book, using the overall ratios for sales of allied products and expense items. 
It was inteersting to find that, although his margin was lower and his labor 
and other costs increased, his net profit increased an estimated 50 percent per 
month due to the greater volume of gasoline and sales of TBA and allied products. 

This is only one instance, but we feel quite certain you may find similar ex- 
amples in your area. If you can find examples of this nature, we suggest that 
this would be a good spproach in discussing the problem with your dealers, par- 
ticularly where you find their sales volume dropping off because of lower nearby 
competitive major prices. If a dealer takes no action to retain his customers in 
the face of such lower prices, he will not only lose the opportunity to increase his 
net earnings, but could very well allow his earnings to diminish to the point 
where his ability to continue in business would be jeopardized. 

You may from time to time be authorized to offer price signs and a selection 
of numerals to Chevron dealers who are affected by competitive price signs 
posted in their localities. As stated previously it is the dealer’s decision whether 
to post a price sign and, if he decides to do so, it is for him to select the numerals 
to be placed on the sign. On such occasions you can again suggest that it is to 
the dealer’s interest to protect his customers and volume by making his price 
competitive. 

We again wish to emphasize that our attitude is not one of dictation but 
merely giving the benefit of our experience in the form of counsel, with the 
decision remaining with the dealer. We know you will also use good judgment 
as to whom and to what extent this counsel is offered. 


OPERATING FEATURES-—CHEVRON DEALERS 


There are two other problems directly affecting the volume of Chevron stations 
that are becoming more and more troublesome and which give increasing concern 
over the profitability of Chevron station operation to the dealers and to ourselves: 


1. Operating hours 

Too many Chevron dealers are keeping their stations open only during the 
hours when they wish to sell to their customers—they are not maintaining 
operating hours adequate to serve the customer when the customers wish to buy. 
We supply the dealers with a line of products which commands great public 
acceptance—which the public wants—but these products cannot be sold if the 
station is closed. There are many competitive dealers who are alert to the sales 
potential of remaining open during hours when the customers wish to buy, who 
will get the business when a Chevron station is closed. Dealers should be im- 
pressed with the fact that the service station business is similar to other busi- 
nesses involving transportation, such as railroads, airlines, bus lines, and the 
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like; and it is necessary if the dealers are to be successful that they maintain 
operating hours adequate to serve the customers when the customers wish to buy. 
Failure to do so causes loss of customers, decreases the dealers’ profits and the 
profits of the company. It also nullifies the sales potential ereated at great ex- 
pense by the investment in the station and facilities and by the company’s many 
forms of adverising and sales promotion effort. 


2. Station appeal 


A clean and neat station and clean and attractive restrooms are highly impor- 
tant to successful service-station operation. To encourage clean stations and 
restrooms, the company extends a generous restroom and maintenance allowance. 
Many dealers, however, fail to recognize the importance of cleanliness and the 
great contribution it can make to high sales volume. <A dealer who permits his 
station and restroom to become dirty and untidy is throwing away potential 
profits to himself and the company and is destroying the purpose of the restroom 
and maintenance allowance. 

You should discuss these problems with every dealer in your territory who is 
not doing a 100 percent job in relation to operating hours and station and rest- 
room maintenance. While the dealer is his own boss in the operation of his sta- 
tion, the company is entitled to expect high standards of operation in these 
respects. The relationship between the company and Chevron dealers must be a 
relationship of mutual advantage and profit, which can be gained only by mutual 
cooperation. Under the dealer lease the company furnishes the 3-party dealer 
with complete service-station facilities involving a substantial investment. We 
furnish all dealers with merchandising service to aid them in improving their 
business. We conduct intensive advertising campaigns for the benefit of the 
dealers as well as ourselves. We maintain a credit-card system which produces 
over 50 percent of the retail business done by ourselves and our dealers; and we 
extend many other practical helps designed to increase the profits of the dealers, 
as well as those of the company. In return, dealers should diligently promote the 
sale of the company’s products, and maintain adequate operating hours and a 
clean station and restrooms, to take full advantage of the sales potential created 
by the company’s efforts. 

As we have indicated, the problem should be attacked by your having a thor- 
ough discussion with every dealer in your territory whose operating hours are 
inadequate and who does not keep his station in clean and neat condition. Dis- 
cussion only with the dealer who has permitted his station to become a problem 
station will not be entirely effective, however. You should also emphasize the 
foregoing points to all new dealers before the agreements are signed, so that to the 
greatest extent possible the stations will not become problem stations at all. 





STANDARD OIL COMPANY OF CALIFORNIA, 
San Francisco, Calif., April 18, 1956. 


LEGAL RELATIONSHIP—COMPANY AND CHEVRON DEALER 
All Division Managers: 


Shortly after consolidation, you will recall Mr. Wallace Kaapeke, legal counsel, 
and IL spoke to members of your organization on the relationship of the company 
to Chevron dealers in the light of various Federal antitrust laws. The lapse of 
time, the many personne! changes, and other circumstances, lead me to believe a 
review of this subject is in order and, in addition, makes me feel there should be 
established certain controls to assure complete familiarity of this subject on 
the part of all concerned. 

Strict compliance with the letter and the spirit of the various antitrust laws 
requires that each company representative have a 


basic knowledge of these 
laws as they apply to our dealer business. 


We feel sure, for the most part, the 
field organization is cognizant of this responsibility and individually have the 
necessary information to preclude inadvertent action inconsistent with these 
laws. However, only one person, incompletely informed, might jeopardize the 
position of the company. 

The general policies section of the Supervisors and Merchandisers Handbook, 
pages 7-13, dated January 17, 1955, contains the basie elements of the various 
antitrust laws governing the company’s relationship with Chevron dealers. The 
clinics held by members of the merchandising division with newly appointed 
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retail merchandisers and merchandising relief devote a portion of the 2-day 
training session to this very important matter. Nevertheless, appointments are 
constantly being made and, possibly, appointees are making calls on Chevron 
dealers without benefit of the clinic training and without the necessary minimum 
knowledge of the applicable antitrust laws. 

To prevent this possibility, we ask you to take immediate steps to assure com- 
plete understanding of the Federal Sherman Act, the Clayton Act (Yankwich 
decree) and the Robinson-Patman Act as outlined in the Supervisors and Mer- 
chandisers Handbook, by all employees who may have occasion to contact 
Chevron dealers as a representative of the company, whether presently appointed 
or appointed at some future time. You should take whatever educational action 
is necessary to import this knowledge. 

To implement your program, we have attached a statement to be signed in 
duplicate by each member of your supervisory organization including your 
assistant to, retail supervisors. retail merchandisers, station managers relieving 
retail merchandisers, special representatives, car dealer, and retail property 
representatives. The originals of these certifications should be forwarded to 
this office ; the duplicates are to be placed in the individual’s field personnel file. 
Subsequently, as new appointments are made, the same procedure is to be 
followed. 


Please let us have the original copies of these statements as soon as practicable. 
E. D. THOMPSON. 


This is my acknowledgment that I have read and understand that portion of 
the general policies section of the Supervisors and Merchandisers Handbook, 
reviewing the various antitrust laws governing the relationship of the Standard 
Oil Company of California and Chevron dealers. 

I am fully aware that as a representative of the company it is my personal 
responsibility to conduct myself so that no statement or action I may take may 
be interpreted as being in any way a violation of the letter or the spirit of 
these laws. 


(Date) (Signature) 


Hero Stinks “GooD MONEY” IN GAs STATION 


PirrspurGH, September 13 (U. P.).—Hometown friends of Medal of Honor 
winner Charles (Commando) Kelly, whose courage meant sudden death for 40 
Nazis on a blood-soaked Italian battlefield, may help him win his biggest battle— 
against sickness, and unemployment. 

The former Pittsburgh soldier, who served mortar shells with nis bare hands 
at attacking German troops, is jobless, sick, and broke in Louisville, Ky., 
where he has been living with his wife and six children in a $12-a-month 
housing project. 

When news of his plight reached Pittsburgh, Allegheny County Commissioner 
John M. Walker proposed that the county bring the “one-man army” here and 
give him a job. 

Kelly received $40,000 cash from magazine and film contracts when he re- 
turned from the war, but lost it in a gas station investment. 


MINIMUM WAGE LAW 


NOVEMBER 5, 1956. 
Mr. Isapor LUBIN, 


Industrial Commissioner, 
Department of Labor, New York State, 
Albany, N.Y. 

DeaR COMMISSIONER LuBIN: We have received your notice of the hearings on 
the report of the Retail Trade Minimum Wage Board. I do not recall that we 
received a copy of the report and therefore will be unable to comment on its 
contents. If others who have been invited to the hearing are equally in the 
dark, the formality of holding hearings seems rather silly. 

By way of constructive comment, however, I would state that our members 
would like to pay better wages, but uneconomic conditions not known to 
Adam Smith, Mills, or even Marx, nor to the business school economists of 
today, interfere with the orderly marketing of gasoline at the retail level to the 
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extent that many service station proprietors themselves receive less than pres- 
ent minimum hourly rates. Under the protective wing of the Government 
and the unions, men work for other industries long enough to save enough 
capital to take over a service station in which six predecessors lost their invest- 
ments during the previous 6 years. Each week the new operator withdraws 
from the business enough to pay mandated minimum wages and even less than 
that for himself and at the end of the year find his capital has been depleted 
by costs in excess of earnings, so he quits and imagines himself a failure as he 
applies for another job down at the bottom of the ladder. A new sucker is then 
induced to leave a factory foreman job and sink his savings into the cost of 
retailing gasoline. The cost of the swanky building and split-second, around- 
the-car service (24 hours and mostly free) will be kept low and attractive to 
other wage earners by the depletion of his savings. 

We believe that this problem has social implications of even greater con- 
sequence than the minimum wage because it is imposed upon dealers by means 
of “agent provocateur” stations subsidized or directly operated below cost, and 
therefore no adjustment of the below-cost sales can result from the consequent 
business failures in accord with theoretical economic law. Phony human- 
interest stories appear in magazines which carry oil industry advertising telling 
millions of “wage slaves” how a former factory worker had invested his sav- 
ings and “made good money in a gas station.” Company control of the primary 
lease plus a plentiful supply of men yearning to become “prosperous ‘independ- 
ent’ businessmen” serve to defeat the normal adjustment through the economic 
law to sound business practices. Under such conditions the gas station opera- 
tors need the help of the State (even more than their employes do) to shield 
them from the evil of sales below cost so that they can pay a decent wage and 
have at least as much to take home to their families instead of withdrawing 
from their capital until they go broke. 

Campaign fund contributions hamstring corrective legislation. The short- 
sighted consumers chase free premium advertising, and the gimmick pro- 
moters oppose laws to regulate “carnival in the marketplace.” The power 
of labor not only to advance wage rates but to oppose corrective legislation 
to ban sales below cost and premium gimmicks have left small business 
strangled. If it is to survive against the squeeze outlined above, it must find some 
friends in the Government who are interested in preserving it who are not 
Subject to political payoff obligations or the other forms of avarice which have 
all but destroyed it. 

Respectfully yours, 


WALTER F.. FAXLANGER 


State or New York 
DEPARTMENT OF LABOR, 
New York, N. Y., November 19, 1956. 
My Dear Mr. FAxtAncerR: I have your letter of November 5 in which you ex- 
press your views on the proposed minimum wage schedule for the retail trade 
industry. 
I want to assure you that your views will receive full consideration in my 
deliberations with respect to establishing the final order. 
Very sincerely, 
Isapor Lusin, Industrial Commissioner. 


[From Bulletin of the Buffalo-Suburban Gasoline Retailers’ Association] 
HAWLEY DissSeEcts “Goop Monry In A GAs STATION” Story 


When I addressed the Illinois Petroleum Marketers Association recently, I 
discussed five types of supply-demand law violations practiced by major supply- 
ing companies in their relations with the retail segment of the industry, namely: 

1. Overinvestment in retailing facilities not economically justified by the rate 
of return which can be earned on such investment in comparison with the rental 
income which is characteristic of other commercial properties. 

2. Compulsory overuse of these too-numerous facilities, domination of retail- 
ers as to hours worked, opposition to Sunday closing, ete. 

3. Interferences in retail prices through price discrimination practices whereby 
a lower price to a favored jobber-retailer breaks margins and prices for hundreds 
or thousands of retailers in the affected area. 
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4. Retail price interference through domination and indoctrination of retailers 
dictating overcompetition with so-called “off brands’ and compulsory over- 
emphasizing of price through supplying company pushing of “circus-type” price 
signs upon retailers. 

5. Retail price interference and control through sales below cost at company- 
operated outlets keeping wholesale prices high for maximum company profit and 
retail prices low for maximum gallonage at the retailer’s expense. 

Tonight I shall talk about a sixth type of supply-demand violation which I 
think is graver than any of these, because this sixth violation is intellectually 
dishonorable as well as economically unsound. The violation to which 1 refer 
is the practice of luring honest but unqualified and unsuspecting persons with 
small savings or borrowed capital into the service station business to take the 
places of the €°,000 lessee dealers who fail in business, quit business, or are 
forced out of business every year by the economic injustices to which they are 
subjected. 

Recently, the district offices of many major oil companies have been emphasiz- 
ing their own moonshine and wind music estimates of profits in the service- 
station business by distributing reprints of an article appearing in Changing 
Times, the Kiplinger magazine for February 1954. This article is entitled 
“There’s Good Money in a Gas Station,” and here is how it begins: 

“Do you like fresh air, hard work, and independence? Then take a good look 
at the filling-station business. It is steady and profitable and is expanding. 
There are 53 million vehicles on the roads, and their owners spend billions of 
dollars every year at gas stations. Most of the 200,000 gas stations in the United 
States are operated by proprietors who make a good living from a relatively 
small investment. A hard worker may net $6,000 to $7,000 a year. It is not 
uncommon for an operator to reach the five-figure income bracket.” 

Based on a careful study of service-station costs and profit studies and ac- 
counting information in the files of National Congress of Petroleum Retailers, I 
am forced reluctantly to the conclusion that those statements do violence to 
ordinary standards of accuracy and intellectual honesty. The sad truth is, that 
most of the Nations service-station operators just get by. It isn’t a good liv- 
ing—most of the time it barely qualifies as an existence, and the further sad 
fact is, as National Congress of Petroleum Retailers files attest, that the service 
station operator who reaches the five-figure income bracket is uncommon indeed. 

Even the Dun & Bradstreet survey could show a total average annual incoine 
of only $4,800 including all forms of compensation and profits or about $1 an 
hour for the 90 hours a week most service-station operators work—on a selected 
group of 304 service-station proprietorships. Surely, these 3804 stations with 
an average net worth in excess of $11,000 had higher average earnings than most 
of the 200,000 service-station operators whose net worth is from zero to $10,000. 


KIPLINGER VERSUS DUN & BRADSTREET 


3ut, notwithstanding all this, the Kiplinger article continues in its exhilarat- 
ing and optimistic tone without a quaver of a doubt as to the correctness of its 
conclusions. 

The sections entitled “What Kind of Profit” and “What It Costs To Run a 
Station” are documented with a purported profit-and-loss statement used to 
support this exuberant summary. I quote: 

“As you'll notice, the net result of a lot of hard work and selling is mighty 
pleasant to contemplate. The books show a monthly profit of $740 in addition 
to the owner’s salary of $220 a month—a total of $960 a month, $11,520 a vear, 
or 7.6 percent on every dollar of sales.” 

You experienced dealers would not be fooled by this purported profit-and-loss 
Statement showing the $11,520-a-year profit on the+$8,000 investment. You 
would soon doubt the accounting values and improbabilities disclosed there. 
But what of the thousands of people who read such articles who are unprepared 
by experience to critically analyze such gobbledegook. It may be of interest to 
you, however, to point out some of the shortcuts and improbabilities by which 
it is possible for the editors of Changing Times to allege this startling net profit 
figure. 

WOULD DEALERS LIKE THIS? 


1. Gross profits on accessories are shown at 30 to 50 percent, profits on tires 
are shown at $5 per tire, and profits on batteries are shown at $7 per battery, 
and there is no hint that such TBA profits are cut by chain stores and cutrate 
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price competition, large trade-in allowances and the cost of labor to make free 
installation. 

2. The gross profit on 250 lube jobs is shown at $1 per job or $250. Under 
usual accounting principles, direct labor is part of the cost of services and since 
direct labor cost on a lube job approximates $1 and the material cost is 30 cents 
this Kiplinger station would appear to be getting $2.30 for its lub jobs—quite 
improbable. 

3. The articles says that “One of the keys to profitable operation is a good 
staff—steady, honest workers who will show up for work at the right time and 
do a good selling job while they are there.” But the profit-and-loss statement 
shows that these exceptional employees are hired at $50 per week—quite im- 
probable in any urban area. 

4. The statement shows stock shrinkage of $37.50 a month. This is less than 
half of the 1 percent evaporation losses on gasoline alone. 

5. The profit-and-loss statement makes no proviison for payroll taxes, social 
security, unemployment compensation and workmen’s compensation taxes, which 
would average 6 percent or $60 on the $1,000 monthly payroll. 

6. This remarkable profit-and-loss statement also makes no provision for 
other taxes, credit and collection expense, credit losses, refunds and allowances, 
or depreciation expenses. 

7. The station maintenance figure of $25 a month is about half of usual 
requirements. 

8. This remarkable profit-and-loss statement also makes no provision for tax 
accounting services and presumably none were performed, as I can imagine no 
certified public accountant would assume responsibility for such misconceptions 
and exaggerations. 

LITTLE TRAINING NEEDED 

Having painted this deceptively rosy picture about “good money in a gas sta- 
tion,” this article proceeds with cruel lack of candor to further entice the pros- 
pective dealer by assuring him, “You don’t need a lot of training or a specialized 
education to run a gas station, but you do need experience. You can get that by 
working in a station for a short while.” 


NO WARNING OF HAZARDS 


This prospective dealer is now ready for the oil company. Of course, there is 
no word in this article that he should beware of short-term leases with 10-day 
cancellation clauses, straitjacket provisions, punitive cancellations, excessive 
minimum rental, supplier induced price wars, downward manipulation of margins 
by suppliers, overbuilding of service stations, or any of the other 101 pathetic 
inequities and injustices which caused 60,000 lessee dealers to go out of busi- 
ness, fail in business, or be forced out of business last year. 

‘There is no note of warning in the closing section “How to Get Started”— 
just a big push—"if you have the capital, or know where you can get it, there 
is only one place you should go to get started in the gas station business, and 
that is the nearest district office of an oil company.” 

If the publishers of that article could see the tragic faces of service station 
operators who have lost money borrowed from their parents or their wife’s family 
in this treacherous business, they would smart with shame at giving such advice. 
Or would they? 

Apparently, in getting material for this article, they followed their own advice 
to the prospective service station operator and went to the nearest oil company, 
a company no doubt badly in need of replacement dealers. Nothing in the article 
indicates that they went anywhere else. Nothing in this article indicates that 
the publisher could have sought any help or information from the recognized 
trade associations in the retail petroleum industry, the National Congress of 
Petroleum Retailers, Inc., and its 66 affiliated associations in nearly 40 States. 
erhaps this magazine is unaware of the existance of such organizations, al- 
though a casual reading of the petroleum trade press would have enlightened 
them. Of perhaps they are unaware of the existence of the trade press? 

We say to Changing Times—‘“Is this article really the best analysis your staff 
can do of economic problems and opportnnities in the retail petroleum business? 
Can you possibly believe the alarming misstatements with which you conclude 
your composite of shallowness, superficiality, misstatements and false impres- 
sions (and I quote ‘Fhat’s All There Is To It.’ Didn’t you ever suspect as you 
were writing, editing and proofreading this article that there’s a whale of a lot 
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more to the subject than you had gotten down on paper and that what you had 
gotten down didn’t jibe with economic realities? Do you begin to suspect it 


now”? 
ASKS “CORRECTIONS, RETRACTIONS” 


“If so, because of the damage that may be done by your article to the minds 
of your trusting readers, God help them, we urge you to publish suitable correc- 
tions and retractions.” 

This article, and others like it, the gobbledegook, ballyhoo, moonshine, and 
wind music by which oil companies are inducing unneeded replacements into the 
sick retail petroleum industry, serve to remind us of our solemn duty, as men 
who have the facts and know the truth, to state the simple truth wherever and 
whenever we have the opportunity, that the principal reason the oil companies 
need so many dealer replacemens is the kind of treatment they give and have 
given their past and present dealers. All the guile and ballyhoo of which the 
Kiplinger magazine is capable will not conceal this economic sickness. It must 
be healed with fair treatment, not covered up with misstatements, if the retail 
petroleum industry is to be healthy again. 

In the meantime, an advertisement in the business opportunities column of 
your daily paper saying “Before you buy or lease a service station, consult the 
gasoline dealer association’—will give you a chance to overcome some of the 
misinformation to which prospective dealers are subjected. “Shed the light, 
and the people will find their own way,” Voltaire said. If we shed the light, the 
prospective dealers will find their way and so in time may the industry leaders. 


“SPLENDID ORGANIZATION” 


I feel that it is especially appropriate to emphasize that truth tonight, and 
I do so in tribute to your executive secretary, Mr. Walter Faxlanger, a man whose 
voice has been raised over and over again to protest injustices and inequities, 
dishonesty, and falsehood. He is a man whose facility with words and whose 
fertility in ideas are wedded to an inborn love for truth. These qualities have 
made him, not only in this area but throughout the country, a herald of economic 
freedom and an oracle of progress through organization. 

Walter Faxlanger, I salute you and the splendid organization which you serve, 
and I thank you for the privilege of your hospitality tonight. 


{From Bulletin of the Buffalo-Suburban Gasoline Retailers’ Association] 


READER’S “DiGest” BALONEY 
{Night letter] 


Detroit, MicH., January 4, 1956. 


Mr. DeWitt WALLACE and Mrs. LYLaA ATCHISON WALLACE, 
Editors, The Reader’s Digest, 
Pleasantville, N. Y.: 

Your article Village Blacksmith, 1956 Style gives an erroneous impression of 
opportunities in the service station business which may mislead thousands of 
college students and other young people who depend on your publication for 
guidance and sound information. 

Statements that average service station operators net between $7,000 and 
$8,500 annually after taxes are proved false by extensive research. Surveys 
by Dun & Bradstreet, the Du Pont Co., and National Congress of Petroleum 
Retailers show such average incomes to be from $4,100 to $4,800 before taxes, 
for which the average service station operator works 72 to 80 hours a week. 

Likewise the statement that the 225,000 filling stations in existence today con- 
stitute a decline from 10 years ago is demonstrably erroneous, figures from the 
Department of Commerce showing the figure to have increased from 187,000 
in 1948. 

Every year 60,000 Americans lose their earnings and savings when they fail 
in business, quit business or are forced out of business as retail service station 
operators by such economic abuses as supplier price dictation, price discrimina- 
tion, abuses of the tenant system, landlord domination and other practices and 
conditions fully documented in recent congressional hearings. There is a want 
of candor in any article dealing with supposed opportunities in the service station 
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business which completely ignores these problems and this evidence as though 
same did not exist. 

Knowing your reputation for fairmindedness and integrity, we are baffled 
that such an article got by, as minimum checks should have disclosed its errors 
and inadequacy. We respectfully request that you set the record straight, and 
we offer you our assistance for this purpose. 

Your reply to this wire will be appreciated. 

CasH B. HAwtey, 
President, National Congress of Petroleum Retailers, Inc. 


Post this for every customer to read. 


Read—Lady Doth Protest Too Much. 


“THE LADY DOTH PROTEST HER INNOCENCE TOO MUCH’’—HAMLET 


Since the Roosevelt committee report oil executives have been traveling hither 
and yon to meetings, which provide them a sounding board, to get publicity to 
defend policies which spokesmen at the hearings claimed the industry did not 
practice. The December 21 issue of the Gasoline Retailer reported a speech by 
Samuel H. Elliott, a vice president of Standard Oil Company of Ohio before 
the tire, battery, and accessory convention in St. Louis. He is reported to have 
said: , 

“Without a solid core of retail outlets owned or otherwise secured no oil com- 
pany can continuously and prudently build and expand its refineries or its trans- 
portation facilities. * * * An assured outlet for products is the thing that makes 
low-cost operation possible.” 

Do sugar, molasses, and corn-syrup refineries, or the millers of flour, have a 
solid core of retail outlets? How do they continue to prudently build and 
expand their refineries and transportation facilities? One hundred years ago 
our ancestors heard the same arguments now advanced by Mr. Elliott, used with 
equal candor in defense of slavery. ‘Without a solid core of slave labor, owned 
or otherwise secured we would be unable to cultivate and expand our cotton 
plantations or build roads, docks, and other facilities” * * * “An assured labor 
supply is the thing that makes continuous and efficient low-cost operation of 
our industry possible. * * * Our very civilization depends on it,” the slave- 
holders argued. 

In paragraph after paragraph Mr. Elliott expounds the necessity for control 
and integration right down to secured retail outlets, oblivious that such control 
violates the basic freedom of what the suppliers ironically advertise as their 
independent dealers. Such double talk about captive markets being independent 
might be understandable to those who profit by the special advantages thus 
conferred. To others it is gobbledygook. History proves that the advantages 
of freedom are greater than secured markets or secured labor. The abolition 
of slavery did not deprive our country of a plentiful supply of cotton. The oil 
industry and our country will likewise survive and prosper following adjustment 
to free markets and free dealers for oil. Mr. Elliott advocates the oppusite. 
He said: 

“We are inclined to forget that an argument can be made that the oil com- 
pany or jobber built the station with their own money for the purpose of making 
protit on their products.” 

To elaborate on this he quoted at length from a recent speech by Gilbert B. 
Dickey, Jr., to justify a supplier’s right (?) to ban products of other manu- 
facturers from company-leased stations. 

We submit that there are six flaws in the Dickey-Elliott reasoning— 

1. The Richfield case decision. 

2. When oil companies see fit to lease out their stations to unburden them- 
selves of the obligations, risks and expense of retail management they must 
give up their claim on the right to manage. 

38. When, to induce someone to lease the station or to avoid the stigma held 
in the public mind against integration and monopoly, or for any other reason, 
they advertise to the public that leased station operators are independent dealers, 
the public has a right to independent dealer judgment of values. 
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4. Most of the TBA items are not the companies’ own products. Even with 
their own company imprint on them they have no moral right to masquerade as 
such. The public has a right to know the actual maker of any article offered 
for sale. 

5. In most cases the oil companies do not own the station. They merely 
control it by aid of the primary lease which the real owner (sometimes the dealer 
himself) was required to grant before the bank would advance the money to build 
the station. 

6. Except for a long history of price wars, subsidies and supplier interference 
in the retail market by which they secured their solid core of retail outlets any 
responsible dealer could get a bank mortgage to build his own station, or private 
‘apital would do it for him—granting to the dealer who operates the station, the 
primary lease—along with complete independence to stock and sell any item 
of any brand he might chose from a free market—the same as retailers of hard- 
ware, jewelry, dry goods and possibly drugs, groceries and meat. The latter 
three industries are now in process of integration from the opposite end by 
chain control of retail marketing outlets. In a system of vertical integration 
for production, tied to horizontal chains of retail outlets, the “maker of the better 
mousetrap” must become a vassal of a syndicate. 

Those six points also answer an editorial which appear in the same issue 
of the Gasoline Retailer. Titled “Thoughts at Christmas,” it used the theme 
of peace and good will as a seasonal decoration to promote the Dickey-FElliott 
viewpoint of a proper dealer attitude on TBA. Can you see any connection 
between the birth of Jesus and this: 

“While the dealer who leases the $50,000 (?) station is legally free to operate 
it as he pleases, he realizes that the supplier invested that money because he 
wanted an outlet for his products. It follows, irrespective of legal rights and 
restrictions, that the supplier and his dealer must get along in harmony. 

Compare that with the teachings of Jesus—and with the six points. The 
editorial suggests these questions—Are certain newly won and grudgingly 
admitted legal rights the reason why Mr. Elliott “as a practical matter did not 
coneur with Mr. Dickey?’ Although praising Dickey’s justification of TBA 
presure as “eloquently stated” and after using it to convey its meaning, Mr 
Elliott hedged with— 

“While I disagree with this point of view I mention it because it has some 
acceptance.” 

Again questioning the editorial—Why does it follow that irrespective of legal 
rights suppliers and their dealers must get along in harmony? Public relations 
men class “harmony” as a “good impression word” associated in the average 
mind with pleasant experiences. It therefore conveys favorable attitudes to- 
ward whatever idea its use may cause a reader to unconsciously accept. 

Lest the editorial entrance dealers into “harmony” obtained “irrespective of 
legal rights” we jolt them awake from its narcotic effect with a dash of cold 
logic. Who should get in harmony with whose tune? Should the dealers get 
in harmony with the views of Mr. Dickey or Mr. Elliott irrespective of legal! 
rights and regardless of the six flaws in their argument or should the oil indus- 
try get itself in harmony with the basie freedoms of free enterprise? The 
Gasoline Retailer headlined the Sohio V. P.’s speech “Elliott Condemns Trumped 
Up Charges of Pressure on TBA at Gas Stations.” To what trumped-up charges 
does he refer? The speech itself nullifies the sensational charge on which the 
headline is based by admitting—‘There has been some individual cases of 
abuse.” That is the understatement of the year (if not of the century), but 
should have been enough of an admission to rule ont such a headline. The 
Roosevelt committee record reveals many individual cases of such pressure 
More are added each time the investigating committees of the House and Senate 
convene. 

The Richfield case was won on proof of such pressure. The files of the Fed 
eral Trade Commission and the Department of Justice contain many more, 
some of which have been placed in the record of the Sun case. Many dealers 
know of such pressure from personal experience or know of other dealers who 
have been pressured. Is not the total of these “some” sum of “individual” cases 
of TBA pressure? 

Further along in his speech Mr. Elliott blurts out: 

“T am sure most oil company suppliers believe that the long run interests 
of their dealers is best served by using salesmanship. * * * Certainly you don’t 
improve your dealer relationships if you waive a lease cancellation under his 
nose at the same time you suggest that he take Prestone out of his window.” 

He infers such a method and timing are too blunt. The remedy—just use 


more finesse. 
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Mr. Elliott quotes from the National Petroleum News: 

“The Roosevelt committee’s conclusions and recommendations were largely 
those recommended by the National Congress of Petroleum Retailers.” 

He thus acknowledges the effect of our efforts but he seems confused as to 
the cause of the committee’s findings. He implies it is political. However, by 
belittling the strength and unity of NCPR he refutes his own inference that the 
report was motivated by the committee members’ desire to make political hay. 
Compared to the lobby of the oil industry, their public relations departments 
and wealth (which ain’t “hay’”) what inducements of “political hay” could 
NCPR offer the committee? 

NCPR knows its limitations and it also knows its strength. It operates only 
in the field of logic based on fact. In that field it is the oil lobby’s peer. It is 
united and effective enough to gather facts from widely spread areas and has 
the ability through its legal counsel and board of directors to present them 
logically to prove the national pattern of the evils complained of. The charges 
“ticked off” by the chairman in opening the hearings which Mr. Elliott recites 
from the National Petroleum News were taken from the convincing samples of 
evidence which it was necessary for NCPR to submit to congressional leaders 
prior to the hearings to convince them of the truth of our complaints, and the 
need to make them a public record on which to base corrective legislation. Each 
of the charges was convincingly proved according to strict rules of evidence at 
the hearings. The effectiveness of the hearings in arousing the conscience and 
energies of Government for redress of dealers’ grievances is attested by the 
report and the results—including oil executives’ speeches. For the first time 
since Judge Landis ordered the breaking up of the original oil trust, the over- 
bearing monopolistic practices of the major oil companies have been placed 
upon the public record. They will be noted by editors, judges, educators, 
preachers, and other molders of opinion and policy. They will become a counter 
force to oil industry propaganda. 

New laws to correct the evils have already been introduced in Congress. De- 
partments of Government previously deaf or callous to dealer complaints have 
been goaded into action. Due to such pressure on the companies, company 
pressure on the dealers has been relieved as dealers with more than 2 years 
experience well know. That fact should not induce any softening of our efforts 
until the legislation to prevent any reoccurrence has been enacted. When our 
rights have been thus firmly established we can enter liaison committee meet- 
ings with dignity and bargaining power. Only then can we obtain serious con- 
sideration of marketing problems and adjustment of dealer complaints. Only 
then will we get justice instead of doubletalk. 


, 


Esso “HEP” to DEALERS—DEBUNKED 
Esso STanpArpD Ot Co., 
Kenmore, N. Y., November 7, 1956. 
DEAR Mr. FAXLANGER: Enclosed herewith, find booklet entitled “Service Sta- 
tion Dealer Policy” by Mr. J. A. Miller, general manager of marketing, Esso 
Standard Oil Co. 
If you have any comments we would greatly appreciate hearing from you. 
Very truly yours, 
H. L. Epert, District Manager. 


NOVEMBER 29, 1956. 

Dear Mr. Evert: Pardon this tary reply to you letter of November 7, asking 
comment on a pamphlet titled “Service Station Dealer Policy’ by Mr. J. A. 
Miller, general manager for marketing, Esso Standard Oil Co. Before entering 
the ring for serious boxing I have an urge to quip is it—‘Dealer Policy?” 

Also, before the bout, let me extend my hand in traditional manner and state 
for the record that, in this territory, Hsso is not the dealers’ major problem. 
These comments are made about the policies stated in the pamphlet rather than 
specific local complaints. This is a discussion of principles because they are 
important to the preservation of freedom of enterprise. In defense of such free- 
dom I pull no punches. Esso’s pamphlet says: 

We support the principle that the motoring public is best served by the dis- 
tribution of petroleum products through service stations operated by independent 
dealers. We supply petroleum products, tires, batteries, and accessories on a 
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wholesale level to 25,000 dealers from Maine to Louisiana. We operate only 43 
stations for training purposes. We also operate some stations on turnpikes, and 
a varying number of commission-operated stations to help new dealers become 
established in the service station business. When commission operators become 
financially able to go on their own, these commission stations are promptly con- 
verted to a dealer basis. 

Paragraph 1. This mentions commission stations as aid to help new dealers 
to become established—but it ignores any hint that such stations monitor the 
price at which older dealers must compete. Esso constructs new outlets in areas 
already adequately served and by use of this crutch of economic help establishes 
and sustains unfair competition until it has elbowed its way in to its declared 
share of the market. This is the root of the evil which association spokesmen 
term The Uneconomic Overbuilding of Service Station Facilities. If each 
individual station had to be run and be amortized on dealer margin without a 
financial crutch from any other source there would be no problem of overbuilding. 
The crutch abets sales below cost which (if less than the price established in 
true competition) should be prohibited by law. To prohibit economic murder 
is basic to the survival of freedom of enterprise. Esso’s pamphlet continues— 

The Esso dealer customer is free to run his business as he sees fit. We have 
a keen interest in his success because our success is linked directly with it. Ac- 
cordingly, we suggest to him ways to improve his sales, profits, and the general 
welfare of his business. In this connection, we also offer, at no cost to the 
dealer, training courses in service-station management and operation. 

The first sentence in paragraph 2 is econome anarchy. ‘To become civilized 
it must be restrained in the manner stated above. To include paragraph 2 
with the paragraphs which follow is doubletalk. For example Esso says— 

We do not enter into exclusive dealing contracts on gasoline, oil, tires, bat- 
teries, or accessories. We try to sell our Esso dealer customer on stocking and 
merchandising our Esso and Atlas products. As a matter of policy, we will 
continue to offer a complete line of quality products—second to none. Esso 
leadership, through research, is assurance to our dealer customer that we will 
continue to supply him with the best in product quality. We believe that it is to 
our mutual advantage that our Esso dealer customers stock a full line of Esso 
and Atlas products. 

Paragraph 3 makes a general denial of exclusive dealing pressure but fails to 
explain why stations leased by Esso invariably sell Esso and Atlas products. If 
salesmanship is the only reason, then Esso salesmen should be equally successful 
at Gulf, Texaco, and unbranded stations? This goes vice versa for salesmen of 
other companies in stations owned by Esso. What other landlord could impose— 


DEALER RESPONSIBILITIES 


We know it is good business to keep restrooms clean and to provide prompt 
and courteous service, because experience and consumer research show these 
things attract business. An Esso dealer who doesn’t give courteous and prompt 
service, and maintain a clean and attractive station reflects on the Esso sign and 
hurts the business of other Esso dealers. We reserve the right to do business 
with whom we please. If we have the opportunity to deal with someone who has 
demonstrated ability as a good merchandiser we will do so in preference to one 
who has shown that he doesn’t take care of his business. Similarly, we prefer to 
lease a service station which we own to a dealer who is likely to be a good cus- 
todian of our property. 

That paragraph headed “Dealer Responsibilities” reveals the doubletalk of the 
previous paragraph. With great brevity it states the same ideas expressed by 
Mr. Dickey at Blowing Rock and echoed by Mr. Elliott. For answer see bulletins 
enclosed. Paragraph 4 is doubletalk to paragraph 2. When Esso wishes to con- 
trol the prerogatives of management it should assure all of the risks—not for 
one station, but for all of their stations in competition with it. Under “Fair 
Business Rentals” Esso states— 

Less than 10 percent of all Esso dealer outlets are owned by Esso Standard Oil 
Co. and leased to dealers. Twenty percent, which we sublease to dealers, are 
owned by a wide range of interests, including doctors, lawyers, widows, legisla- 
tors, and by estates and educational institutions. Seventy percent are either 
owned by the dealer himself or leased by him from others. Every station prop- 
erty we have represents an investment on which we try to make a fair return. 
Each of our properties has been analyzed and the rent set on the basis of its fair 
value. 

Paragraph 5 states that Esso directly controls by ownership or primary lease 
only 30 percent of its retail outlets. Are these not weasel words which fail to 
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tell the whole story? Would all of the 70 percent (not company controlled) 
qualify as typical modern drive-in stations or are a large number antiques, rural 
general stores, truckers, back yard pumps, etc.? Would you deny that in the 
Buffalo area a far greater percent are on company lease? This part suggests 
another possible evil. It would be interesting to have figures on how much is 
paid to how many “legislators” who own stations leased to Esso or other major 
oil companies as well as how many are leased from judges, councilmen and other 
officials county chairmen, ete. 


LEASES AND LEASE RENEWALS 


(See answer to paragraph 38.) 

Leasing arrangements are considered on an individual and mutual benefit basis. 
Lease renewals are not contingent upon the dealer purchasing our products 
exclusively. 

ABOUT A FAIR RETURN 


Sometimes we have to take a smaller initial rent than normal in order to 
permit a new dealer to get started in his own business. As he becomes estab- 
lished and able to pay what the property is worth in rent, we feel it entirely 
equitable to adjust the rent to a point where we obtain a reasonable return on 
our investment. (The crutch evil again.) 


CONSULTATION WITH DEALERS 


We consult with representative groups of our dealer customers on new mer- 
chandising programs and dealer problems in order to obtain the benefit of their 
opinions and comments. 

*aragraph 8 would be a wonderful idea provided the dealers “with whom Esso 
consults on dealer programs and problems” were elected by the dealers. Your 
pamphlet fails to reveal whether you are that much in tune with the American 
way (or whether they are “appointed” like dealer representatives to the A. P. I. 
Dealer Advisory Committee). 


ESSO AND DEALER INTERDEPENDENCE 


Market and other situations which adversely affect our dealer customer sim- 
flarly affect our company and, therefore, we feel that we appropriately have a 
stake in his competitive problems. At times we can do nothing about particular 
situations because of existing (government regulations or trade regulatory laws. 
At other times we can and do help. It is of major importance that our mutual 
dependency for successful business be clearly understood. Working together in 
solving business problems provides the only sound basis for success, in the highly 
competitive market place. Our problems should be solved by free, frank and 
friendly discussion—not by appeals to Government. 

Paragraph 9 again stresses company “help” to meet competitive situations. 
What we said before about crutches again applies; as well as Esso’s responsibil- 
ity to assume all of the risks for all of their stations when they usurp the rights 
of their dealers to prerogatives of management. The last sentence of paragraph 
9 states “Our problems should be solved by free, frank and friendly discussion— 
not by appeal to Government”. Can any dealer feel “tree and frank” under the 
present leases? Could all of his problems be solved in “friendly” manner—with- 
out appeals to Government? Is Esso powerful enough to solve below-cost sales 
of others without Government aid? Why fear Government? It does a fair job 
of protecting life and liberty and property in other fields. Why not recognize 
that problems exist for which “governments are instituted among men?” These 
problems are beyond the power and jurisdiction of Esso or any company—but 
Government can help. However gracious the master of a one-sided lease may 
be in the process of persuading dealers to conform, the “service station dealer 
policy,” is the policy which dealers must accept—else why was it issued? 

By contrast to the above, rules of fair play umpired by a Government to which 
both parties give their consent, before which dealer and supplier stand as equals, 
and are equally bound to abide its decision for the common good, is the estab- 
lished system by which freemen arbitrate their disputes. Esso, by a policy 
statement that admonishes dealers not to “appeal to Government,” adds (to its 
usurpation of dealers prerogatives of management) a hobble on dealer use of 
the right of freemen to petition their Government for redress of grievances. To 
Americans that should be the final indignity. 

Paragraph 10 is a beautiful cliche but previous comment answers what Esso 
means. 
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DEALER ACCEPTANCE OF ESSO POLICIES 


Our Esso dealer customers are the final judges of the soundness of our policies. 
We point with pride to the fact that 993 dealers have been seiling Esso products 
for 30 years or more; 3,021 for 20 years or more; and 4,885 for 10 years or more. 

The last paragraph boasts that 4,885 dealers have been with Esso more than 
10 years. Were these “lessee dealers” or others—not fully dependent on service 
station profits? Subtracting 4,385 from 25,000 shows more than 20,000 did 
change hands. The pamphlet omits that fact and avoids any hints that some of 
these have changed, not only once, but a number of times. Compare that with 
the record of other occupations. 

Respecfully, 


WALTER F. FAXLANGER. 


Exurtsit 56 


[From Bulletin of the Buffalo-Suburban Gasoline Retailers’ Association] 


The Great Dictator 


The News and Cartoonist Bruce Shanks have presented the original 
drawing to the Buffalo & Suburban Gasoline Retailers Association. 
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“ALL THE WORLD IS A STAGE’’— DUNCAN'S BLoop’’—“BanQuo’s GHost’’—HAuNT 
DEVIL OF PRICE DISCRIMINATION 


S. 11—H. R. 11, the equality-of-opportunity bill, has been attacked in suppliers’ 
pamphlets and by the editor of the Gasoline Retailer. Such arguments are 
but the backdrop and side screens which provide the setting for a real drama 
whose basic theme can be found in Shakepeare’s Macbeth 


Lady Macbeth, lashed to her husband in plotting the many murders committed 
to gain and retain their throne, walks in her sleep to a nightly ritual of washing 
her hands violently for a quarter hour repeating, “Out, damned spot! Out, I 
say!” And her doctor remarks, “Unnatural deeds do breed unnatural troubles, 
infected minds.” Macbeth, goaded by imaginary fears, plots to wipe out 
Macduff’s family, saying, “Things bad begun, make themselves strong, by ill.” 

The major oil companies seem convinced that to continue their careers they 
must continue economic murder. Recently they have circularized a tear-jerking 
“analysis” of how their dealers would be run out of business by competing 
dealers supplied by “local refineries” if H. R. 11, the equality-of-opportunity 
bill, were passed. Let us examine, point by point, one of these heartrending 
appeals for the right to continue price discrimination. Lest we be accused 
of lifting selected bits of their argument out of context, we will republish 
the whole of this document word for word and place our rebuttal paragraph 
after paragraph between theirs. 

The title itself is pure propaganda, a gimmick to line dealers up for the 
company’s views. Although the theme of the article is said to be the “dealer’s 
standpoint,” its message is mostly the company’s fear for its own future if it 
eould no longer discriminate in price among its own dealers. The presumed 
effect on dealers is built on farfetched interpretations of the proposed law, then 
stretched to apply to imaginary situations which are misleading and therefore 
its conclusions are utterly false. Let us examine in detail their view of “how 
H. R. 11 ‘hurts’ the retail gasoline dealer.” 

“This bill was known variously in the last Congress as Senate 11, the 
equality-of-opportunity bill, the good-faith bill, and the Kefauver bill. This 
year similar bills have been introduced by Senator Kefauver and Representative 
Patman. 

“Those who favor H. R. 11 claim that it will end all price wars by prohibiting 
suppliers from charging lower prices to some dealers than to others. They 
charge that the practice of suppliers who give special price assistance to their 
dealers in price-war areas is responsible fur price wars and that H. R. 11 will 
stop price wars by ending this price help. Until they hear the whole story, 
this understandably sounds attractive to many dealers.” 

No one claims that H. R. 11 will stop all price wars; but, other than that, the 
above is a factual statement which tends to gain our confidence (and throws 
us off guard). They further woo dealer confidence by expressing sympathy for 
the aims of H. R. 11; we quote: 

“If these claims were entirely accurate, you may be sure that many suppliers 
would be among the first advocates of H. R. 11. This company, for one, does 
not like price wars and is particularly concerned about their impact on its 
dealers.” 

That is pure propaganda bunk to mislead dealers. History proves the direct 
opposite. 

“An equivocater that can swear in both scales” 


The next paragraph subtly presents “dealers” as the leading speakers for the 
oil company point of view. By what right can they say “from the standpoint of 
dealers’’—viz : 

“The principal objection to H. R. 11 from the standpoint of dealers and sup- 
pliers alike, is that it contains a blind spot which has been overlooked—a blind 
spot which converts a law intended to help deserving dealers into a weapon 
which could be used against them.” 

Experienced dealers know that price discrimination is a weapon which has 
hurt them, so the propagandists counter that fact, and confuse the issue, by 
injecting another fear—the inherent primative fear of the unknown—*“A blind 
spot.” (Don’t seek protection in the fortress of a cave, a lion might be lurking 
there.) Stay out in the open where the machinegun of economic murder ean 
get you. Or, don’t call the cops, the cop carries a gun and it could aeccidental- 
ly go off in his hand and hurt you. Oh, yeah? We'll take our chances on our 
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choice between such evils. We enter the “blind spot” of law and order and find 
that the “danger” lurking there is: 

“While H. R. 11 may require each supplier to charge the same price to all of 
its dealers, it does not require each supplier to charge the same price as every 
other supplier.” 

In the above paragraph the acrobatic propagandists do a flip-flop (accent in- 
tended). 

It is an historic fact “the oil industry” has always opposed any Government 
regulation of price—even to ban sales below cost, yet they infer that H. R. 11 
would be O. K. except that it does not require everyone to sell at the same 
price. 

How much two-faced doubletalk can dealers excuse? 

H. R. 11 does not claim to set a price. But, because it applies equally to Sun, 
Atlantic and every other supplier and, because it would make enforcible 
several other laws now dormant, no competitor will have an unfair advantage 
over you. 

Having conditioned dealers’ minds with false sympathy and baseless fear and 
misled them about legal and historic facts, they now present a fartetched and 
purely hypothetical “case” as an offset to the record of real facts and real 
injury to dealers sworn to at congressional hearings. They hope to dismiss those 
with this: 

“Here is the significance of this statement so far as dealers are concerned. 
Let us assume that you are doing business in an area where there are a number 
of other dealers competing with you. The local brand dealer’s price may be 2 
cents below that charged by you. Suddenly a local price war breaks out be- 
cause a local brand dealer reduces his price to 5 cents below yours. In doing 
so he is aided perhaps by a price reduction from his local supplier. As a result 
you find that you are suffering a serious loss of business and that you must 
make a compensating reduction in your own retail price; but, unless your own 
supplier also reduces his dealer price to you, it has now become impossible for 
you to restore the former competitive price relationship with the price cutting 
dealer.” 

To our knowledge the local brand price cutter (from as far back as 1930) has 
been supplied, directly or indirectly, by one of the major brand suppliers who 
sell the most of their gas through regular brand dealers like yourself. So if 
your supplier cannot discriminate against you, and the other dealer’s supplier 
cannot discriminate against him then the so-called local brand dealer will be 
paying the same price as you. 

The record of the hearings contains thousands of pages of fine print, all based 
on factual records of injury to dealers through price discrimination sworn to 
under oath. In contrast, the paragraph above contains such words as “may” 
and “perhaps” upon which base they make the positive statement “It has now 
become impossible, etc.””’ These are propaganda tricks to entangle and prevent 
clear thinking. 

But, the companies answer such facts with another shot of “fear” argument, 
which being a repetition, is already refuted above. However, another part of 
the technique of propaganda is, when answered, restate the same thing from 
a different angle and it sounds like new argument and the answer to each being 
the same it will tire the hearer with its repetition. Here is the second shot: 


“CONFUSION NOW HATH MADE HIS MASTERPIECE” 


“Tt is at this point that H. R. 11, assuming it is passed would begin to hurt and 
operate to your direct disadvantage. One dealer in testifying before the Kefauver 
committee Summed up the shortcomings of such a bill when he said: ‘If my 
gasoline supplier could not help me pricewise after somebody else started a price 
war in my town, I just wouldn’t be able to stay in business.’ ” 

That may be what “one dealer” told the committee. We are told nothing 
about him or his standing. (The committee was unimpressed because it ap- 
proved H. R. 11. The propagandists fail to state that hundreds of dealers 
testified to the very opposite. We would advise this ‘one dealer” that there is 
nothing to prevent his supplier from helping him, provided it is willing to grant 
the same price to all his fellow dealers of that brand. The price competition 
would then be at the wholesale level instead of the retail. If the jobbers were as 
alert to the real reason for their troubles as is the National Congress of Pe- 
troleum Retailers they would also support H. R. 11 and shift the price-war 
losses all the way back to the refiners whose basic price discriminations create 
them. The “one dealer” rants on— 
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“That is why I can’t understand how anyone pretending to speak for gasoline 
retailers would urge this committee to pass a law that would forbid an oil com- 
pany from helping a dealer at a time when he needs it the most.” 

We particularly like that aspersion about “Anyone pretending to speak for 
dealers” but, the previous masquerade is over, and in the next paragraph, 
Socony Mobil Oil Co. speaks for itself—repeating again from its own standpoint 
what was said through others before—to wit: 

“H. R. 11 would tie our hands. According to the current views of the Federal 
Trade Commission, we could no longer lower our dealer price to you for your 
protection against your competitor unless we made a similar reduction in our 
dealer price to all of our dealers throughout the country. One can readily under- 
stand the chaos which would occur if a national supplier like ourselves made a 
nationwide reduction in. price every time it became necessary to meet a com- 
petitive condition in one local community or another.” 

Chaos is another fear word which has nothing te do with the case. 

The right to “meet competition in good faith” still remains. H. R. 11 merely 
qualifies this by “unless the effect of the discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, it shall 
be a complete defense for the seller to show that his lower price or the furnishing 
of services or facilities * * * was made in good faith to meet the equally low 
price of a competitor.” Mobil’s statement that they could not lower the price 
anywhere unless they gave the same price to every dealer throughout the country 
is therefore definitely untrue. It might be argued that the closeness of their 
stations across the country might eventually force them to grant the lower price 
over wider areas than are now granted, because H. R. 11, would give injured 
dealers a better chance to recover damages or appeal to Government for ‘‘cease 
and desist” orders to prevent “substantial injury.” But it would not force a 
uniform price across the country. They might just as well say “because a pound 
weight dropped in the middle of a placid pool causes ripples outward to the oppo- 
site shores—a similar weight dropped in mid-Atlantic would cause similar ripples 
outward to the estuaries of the Hudson and Thames rivers and north or south 
to the polar icecaps.” 

Anticipating that we could answer them up to this point they attempt to 
answer our answers. 

“But, you say, won’t H. R. 11 also prevent the local supplier from making the 
price reduction which set off the trouble in the first place? The answer is no and 
an example familiar to you will readily prove the point.” 

“Familiar to you” is right. They again repeat the same old argument, from 
another angle. 

“The supplier in question might be a small refinery operation on local crude, 
and confining his operation and the distribution of his gasoline to his immediate 
local area. His local area might also be yours. If the refiner took advantage 
of the blind spots in H. R. 11 and, with the expectation of increased volume, re- 
duced his price to all of his dealers in the area, knowing that a national brand 
company could not afford to reduce its price from coast to coast, he could not 
be charged with violating the proposed bill since no discrimination would be 
involved. After he had forced the dealers with national brands out of business, 
he could put his prices back up again.” 


“FALSE FACE MUST HIDE—WHAT FALSE HEART DOTH KNOW”! 


Most so-called independent refineries today, and also most minor brand 
rubber companies are false-face subsidiaries of the monopolists. These serve to 
refute the charge that the Big Four or the Big Ten have a monopoly. 

Even if a few true independents still exist they would be prevented from 
cutting the major-brand tank-wagon price by 5 cents or any other noticeable 
amount because their costs would at least be equal to those of Mobil’s Buffalo 
refinery. With no outside affiliation or other area sales to subsidize a loss, the 
need of local refiners to make a profit locally would be compelling. 

Here again the Major Oil Co. propagandists do another flip-flop. For years 
they have beep expounding the idea that efficiency of operation makes vertical 
integration from well to service station mandatory. No other setup could be 
efficient. We have also been told that the “cost factor,” drilling versus “yield 
per well” makes our local (Olean) crude more expensive and that while it is 
unsurpassed as a lubricant—that very fact makes it more costly to break down 
into gasoline than crudes from Texas, California, and other fields. Now they 
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ask you to forget all that and (until H. R. 11 is defeated) to believe, and to tell 
your Congressman, the opposite. 

And here is the second answer to their argument.—The direct opposite of the 
thing they would have you fear; history proves it was the major refiners’ price- 
discrimination subsidy to selected dealers which forced other dealers to operate 
their stations “at cost’ without profit (the guaranteed margins). This forced 
the retailers of the local refineries out of business. Without retailers and lack- 
ing funds to build their own stations, the local refineries folded. As dealers in 
the major-company-controlled stations also folded they found new suckers to 
reman them. As with “Macbeth” the majors have a constant fear that some day 
their respective roles in economic murder might be reversed. As to that possi- 
bility, the economics of such a comeback of local refineries make it almost 
impossible. 

They also anticipated that we might say that, so they give you the old argu- 
ment from still another angle. This time the culprit will be a “jobber.” 

“Your problem is by no means limited to a local brand dealer who obtains his 
supplies from the local refinery operator. For example, a jobber may be willing 
to cut his margin in order to increase his volume. He may reduce his price sub- 
stantially below the prevailing dealer price in the area. With this help, their 
dealers in turn probably would reduce their retail prices, also with expectation 
of increased volume. The jobber, however, who was primarily responsible for 
this price cutting, could not be accused of discrimination under H. R. 11 since 
all of his dealers would have received the same price.” 

The blowholes in that paragraph are (1) that the whole thing is built on such 
words as “may”’—“probably’—‘“would have” and against which the factual 
records of two congressional committees are full of what the major oil compa- 
nies did do to real live persons. Did they get their ideas of what others might 
do from the torture of conscience for what they did do? (2) Though not stated 
specifically in that paragraph, the idea carries over from a previous example 
that a jobber could aid a retailer enough that he could sell for 5 cents less than 
you and make money—without any discriminatory help from his refinery. The 
facts are that jobbers already complain that on their 2-cent margin they can’t 
make a profit and cannot compete against their own suppliers for large commer- 
cial accounts. (3) The paragraph above also assumes that all retailers supplied 
by the jobber would reduce their margin 4 cents or more to gain him extra gal'on 
age. If half of them refused, and he couldn't discriminate—nor dictate their 
price—he would simply be donating part of his jobber’s margin for them to 
pocket. Have we answered that? Well they want to labor it once more with: 

“Competing dealers in the same territory who obtained their supplies directly 
from national-brand suppliers would, on the other hand, be at a disadvantage 
since they would not expect similar help from their suppliers. These national- 
brand dealers would probably be forced out of business.” 

The point of the above is—repeat it often enough and it will stick regardless 
And people will repeat it without thinking. 


BANQUO’S GHOST RISES AGAIN 


Having disposed of their scare stories their last paragraph becomes meaning- 
less: 

“Viewed in this light it is apparent that H. R. 11 will actually stimulate price 
wars, in this case, one-sided wars. The local supplier would have everything to 
gain by starting a price war because he would know that the supplier with the 
national distribution could not price his product everywhere at a price war level 
which might develop only in one small area. It doesn’t take much imagination 
to see how dealers obtaining their gasoline from national suppliers would be- 
come sitting ducks for local price cutters who obtain their supplies from local 
distributors.” 

How many times must they repeat a falsehood or throw a scare to make it 
stick? Or do the companies really believe it? We are told that hallucinations 
and aberrations are very real to those who are subject to them. Because of their 
own past, some major companies may feel that to restore fair play in the market 
place gives a chance for new rivals to rise who could avenge the economic murders 
of the past and so they must defeat H. R. 11 so they can continue to destroy all 
competition in infancy by the old formula of price discrimination. We are not 
so naive as to believe that an inexorable justice will punish “a body without a 
soul” (definition of corporation). Present size of national oil companies and 
their integration vertical, horizontal, financial, educational, and political pre- 
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cludes this. The good sense of men who invest upwards of a million dollars to 
establish a local refinery in competition with giants of several billions suggests 
that they do so to make a profit of as much as the market allows, the same as the 
majors; and will do so without treading too hard on the giant’s toes. Unless 
majors’ previous claims for the efficiency of integration are false the local outfit’s 
costs will be higher. It will lack tankers and pipelines and, in most cases, will 
have to hire transportation as well as buy crude from subsidiaries of the majors. 
One would wonder how any of them could exist without majors’ permission. 
They would lack the tourist trade traveling on credit cards and consumer accept- 
ance because they could not afford national advertising. How then could the 
major oil companies be undersold or otherwise run out of a local retail market 
unless the major companies are now, or should become hoggishly extortionate in 
their local wholesale price. In such cases, the dealers as well as the publie would 
need some recourse—at least a possibility that local competition could be estab- 
lished and survive without the present certainty of destruction through price 
discrimination. Lacking such a law as H. R. 11 the dealers and the community 
alike may be compelled to accept every dictation from the oligarchy of oil. 

Major companies now construct unneeded stations in neighborhoods already 
adequately served and by use of economic crutches of rent subsidy, commission 
or direct below-cost operation they discriminate in price against their other 
dealers. They create and sustain unfair competition until it has muscled-in and 
ruined established dealers who must recover their full operational costs. The 
answer to this is not for your company to subsidize you, but for both you and 
your company to petition your government to outlaw discrimination per se. To 
prohibit economic murder is basic to the survival of free enterprise. S. 11— 
H. R. 11 therefore merits your support. 

What happens depends upon you. 


(Exhibit 57 is as follows:) 
THE MERGER MOVEMENT IN RETAIL Food AND GROCERY DISTRIBUTTON 


A FRANK APPRAISAL BY THE NATIONAL ASSOCIATION OF RETAIL GROCERS OF THE UNITED 
STATES 


The National Association of Retail Grocers familiary known as “NARGUS”, 
represents food retailers across the Nation. Its membership includes both single 
store and multiunit operators and ranges in size from giant supermarkets to 
small stores. Some 60 percent have an annual sales volume between $100,000 
and $300,000; 13 percent are in the annual volume classification of $100,000 or 
less, and 27 percent do an annual business of over $300,000. Nearly 2,700 stores 
are in the $1 million or over class. 

NARGUS members operate all types of stores—cash-and-carry supermarkets 
to credit-and-delivery service stores. About half operate in towns under 50,000 
population and 25 percent in cities over 250,000. Those east of the Mississippi 
River account for 64 percent of the total membership and the remaining 36 
percent are located west of the Mississippi. 

There are 3 major buying methods used by food dealers, and NARGUS members 
form a complete representation. Those belonging to retailer-owned buying coop- 
eratives account for 41 percent of the total membership; 39 percent belong to 
wholesaler-owned buying groups (voluntary chains), and 20 percent have no 
affiliation and deal with one or more wholesale grocers. 

As an organization, NARGUS is a federation of 42 State associations with 363 
local affiliates. This form of organization gives to NARGUS a remarkably accu- 
rate means for feeling the pulse of the industry, either in a particular locality 
through the local organizations and members located there, or on a wider scale 
through any number of its State affiliates. As one of the largest trade associa- 
tions in the United States, NARGUS is in the favorable position of having numer- 
ous listening posts in the industry and is, therefore, able to assess the influence 
of current trends whenever and wherever they may arise. 


Perspective 


The subject of the merger movement now taking place in retail food and grocery 
distribution has been studied by NARGUS for several months. In the statement 
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that follows, our approach has been one of objectivity. NARGUS is interested 
in knowing facts and looking at them without preconceived alarm or fear. 

As a national organization, representative of independent food retailing, 
NARGUS might be expected to view the merger movement with a narrow perspec- 
tive related only to the protection of its members. This has not been done for 
NARGUS firmly believes that whatever is good for the Nation is good for food 
retailers. 

The first concern was to determine what effect merger activity will have on 
consumers. It is sometimes said that the consumer is “the forgotten man,” but 
food retailers in daily contact with family purchasers, have always known the 
consumer as “king.” 

In addition, NARGUS appraised the potential impact of the merger trend on 
the farmer. Food retailers feel a close kinship to farmers not only because 
without them food stores would have very little to sell, but because of the simi- 
larity of the problems facing them. Essentially, the members of both groups are 
independent entrepreneurs with a love of freedom and only limited resources to 
preserve their economic status. To a very large extent the freedom and pros- 
perity of the economy depends on farmers receiving a fair return on their invest- 
ment and labor. Any tendency that reduces farm prices below the point of a 
fair return to the farmer is a threat to economic well-being of the Nation. 


Background 

In this age of large-scale enterprise, when it is commonplace to refer to the 
Big Three or the Big Four as the dominating influence in an industry, the 
outstanding characteristic of retail food distribution is the large number of 
business units in the field and the absence of any single concern with power to 


exert a controlling influence. 
TABLE A 


| Total number) Independent 


of grocery | stores 
stores 
sided = 
307, 425 (!) 
387, 337 (@) 
377, 939 355, 389 
358, 336 340, 904 





1 Not available. 


In table A above, an “independent” is defined as the owner or operator of 
either a single store or several stores up to and including 10. As shown, in 1948 
there were 377,939 retail grocery stores in operation. This does not include 
various kinds of food stores such as confectionery stores, meat markets, bakery 
stores, and delicatessens. Ninety-two percent of the 377,939 grocery stores 
operating in 1948 were owned or controlled by single unit operators. Ninety-four 
percent were operated by retailers owning 10 or less stores. In 1953 the per- 
centage of independent stores increased to 95 percent of the total grocery stores 
in service. 

In judging figures on total number of stores it should be noted that from 1939 
to 1953 the number of stores decreased approximately 7 percent, while during 
the same period total grocery store sales increased approximately 44 times. 
This reflects the well-known fact that there has been a trend toward large self- 
service supermarkets with high sales volume. 

Since all but 5 percent or 6 percent of the total number of grocery stores are 
operated by independents, it is not surprising to find the absence on a national 
scale of any significant concentration of sales in the hands of one concern. 

There are now 8 retail grocery concerns having a sales volume of over $1 billion 
a year. The largest has an annual sales volume currently running about $4.3 
billion, with approximately 4,100 stores. The second largest accounts for about 
$1.9 billion and has approximately 2,000 stores. Estimated 1955 sales for the 
3 largest companies show they have about 20 percent of the total market. This 
concentration factor, however, is based on national sales. In some metropolitan 
markets, especially around large cities, their sales may account for a larger 
proportion of the particular market. 
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TABLE B 
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The above table shows the sales for retail grocery stores only. It does not 
include sales for the various kinds of food stores previously described. 

Table B shows the proportion of total grocery store sales held by independents 
over a 6-year period. Again, independent food retailer is defined as the owner 
or operator of either a single store or several stores up to and including 10. 
This definition is admittedly arbitrary, but it fits NARGUS membership, many 
of whom operate several stores. It is also in harmony with the more popular 
conception of a chain to include only those organizations with 11 or more 
stores. 

As Table B indicates, “independents” account for about 62 percent of total 
grocery store sales. These figures were taken from the 1948 Census of Business, 
and the Department of Commerce furnished the data for more recent years. 

The loss in national market share which the independents suffered in the 
6-year period from 1948 to 1954 may not be alarming, but neither can it be 
ignored. A trend toward concentration in retail food distribution is a matter of 
concern. No group of products or commodities is more sensitive in determining 
the cost of living than the food products purchased in retail stores for the family 
table. Vigorous competition among a large number of food retailers is essential 
to holding food prices down and assuring farmers a competitive market in which 
to sell their products. The communistic revolution in Russia proved, as history 
has done for centuries, that any group which controls food distribution controls 
the entire country and its people. This is the most practical reason why a 
sustained trend toward concentration in food retailing is not just an economic 
threat, but a social and political one as well. It would be disastrous to let such 
a trend toward concentration continue in retail food distribution until it ac- 
tually posed a threat to the American way of life. 

To prevent confusion on this point, harmful concentration can be prevented 
without stifling growth or bigness. Bigness by itself is not necessarily evil, 
but neither is it necessarily efficient. The question is not whether bigness is 
good or bad, but whether competitive opportunity is such that any business, re- 
gardless of size, can be displaced if it becomes too inefficient. Keeping open 
the channels of opportunity to business, irrespective of size, will let efficiency 
determine success. In this way encouragement will be given to the incentives 
that provide the creative initiative upon which a high standard of living rests. 
Merger activity in 1955 

The word “merger” is used here not in its narrow technical meaning but rather 
as it is commonly used. This study covers actions by which retail food stores 
that were independently operated are brought under the ownership and control of 
a single management. The arrangements used in such acquisitions are outside 
the scope of this study. It is recognized, however, that this aspect has an im- 
portant bearing on the entire subject. Notwithstanding this, and because of 
limitations in time and reseources, the investigation was limited to surveying 
what is referred to as “acquisitions” and the probable results that may flow 
from a trend of this nature without respect to the corporate action used in each 
case. 

In addition, and for the same reasons, this report is confined to mergers that 
appear to be significant either because of the importance of the acquiring firm 
or the acquired firm in the market. NARGUS, like others investigating this 
matter (including agencies of the Federal Government) was handicapped by the 
lack of adequate information. 

No one knows how many mergers took place in the retail food industry in 
1955. There may have been hundreds where closed corporations and firms op- 
erating as individual businesses were involved. Data involving these types of 
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businesses is largely unknown, but this is not fatal to an intelligent consideration 
of the matter. Primary concern is with what can be called important mergers. 
The following is a brief description of these mergers. 


I 


On November 25, 1955, it was announced that W. Garfield Weston and asso- 
ciates purchased controlling stock interest (23 percent of its common stock) in 
the National Tea Co. Mr. Weston heads George Weston, Ltd., of Tornonto, 
Canada. This firm makes and distributes a large number of food products in 
Canada. In the United States, it operates as a subsidiary the Weston Biscuit 
Co. with 7 plants. The Southern Biscuit Co., Richmond, Va., and the American 
Biscuit & Cracker Co., Tacoma, Wash., are divisions of the Weston Biscuit Co. 
They were purchased in 1948. Also in 1948, Weston, Ltd., purchased a con- 
trolling interest in Loblaw Groceterias, Ltd., which operates approximately 150 
food stores in Ontario. Loblaw Groceterias, in turn, owns a controlling interest 
in Loblaw, Inec., which has about 146 supermarkets in New York, Pennsylvania, 
and Ohio. Loblaw, Inc., with assets of over $26 million, has annual sales in its 
stores of about $200 million. The parent corporation had assets in 1954 of over 
$47 million. 

National Tea, controlled by Weston, operates over 769 stores in almost 400 
cities in 13 States across the central part of the United States. In 1954 its 
assets exceeded $88 million. Its executives expect its sales to reach $520 mil- 
lion this year. The combined operation of National Tea and Loblaw, Ine., 
will produce annual food store sales in this country of about $720 million. 
The combination of both these retail operations make it the fourth largest 
food retail organization in the United States with approximately 915 stores 
in operation in this country. 

National Tea, before acquisition by the Weston interests, has itself acquired a 
number of independently operated food stores. In August 1955 it announced 
the acquisition of 9 stores operated by the H. A. Smith Co. in Michigan; these 9 
stores had an annual sales volume in excess of $10 million. 

The following month it purchased 12 supermarkets in Memphis, Tenn., and 
additional stores in Jackson, Tenn., and Columbus, Miss. The annual sales 
of these stores are reported to be approximately $15 million. 


II 


The rapidity with which a retail food market can be altered competitively 
through mergers is vividly demonstrated by the activity of ACF-Brill Motors. 
A year ago this company, which formerly manufactured buses, was unknown 
in the retail food industry. But in the space of a few months and by means of 
a series of rapid mergers and acquisitions, Brill has gained control over approx- 
imately 135 supermarkets with annual retail food sales of over $240 million. 

The following is a brief description of the recent acquisition activities of 
Brill in food distribution: (a) Bought 50 percent controlling interest in Wrig- 
ley Stores, Inc., which operates 60 supermarkets in Detroit, with an annual 
sales volume of approximately $100 million; (») acquired control over Abner 
A. Wolf, Ine., a wholesale food distributor, with annual sales reaching about 
$80 million, supplying independent retail grocers in Detroit; (¢c) consolidated 
its retail operation in Detroit with control of approximately 33 supermarkets 
formerly operated by Big Bear Markets of Michigan; (d) acquired capital 
stock of Humpty Dumpty Supver Markets with 31 supermarkets in Oklahoma 
City and Tulsa; (e) made arrangements for acquiring 13 supermarkets and 
an associated wholesaler operating under the name of William Edwards Co., 
all doing business in Cleveland, Ohio. 

Thus, in the short space of a few months, ACF-Brill initiated a combination 
of 2 independent wholesale grocery concerns and 4 local retail grocery distribu- 
tors operating some 137 stores with an annual sales volume around $200 mil- 
lion. The total assets of ACF-Wrigley Stores, Inc., its new name, is approx- 
imately $40 million. 

III 


The largest concern in the retail food field which has been an active partic- 
ipant in the merger movement last year is the Kroger Co. With about 1,680 
stores in 13 States, its current annual sales is expected to reach $1.2 billion. 
In 1954, it had assets totaling approximately $190 million. 
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In May 1955, it announced that Kroger had taken over Henke & Pillot, Ine., 
which operated 29 food stores in Texas, 19 of which were in Houston. This 
company, which also had a bakery and a meat processing plant among its opera- 
tions, owned assets in 1954 of $8.3 million. 

Following out its entry into Texas with the purchase of Henke & Pillot, 
Kroger purchased Childs Food Stores, Inc., which operated 25 supermarkets in 
Texas, Arkansas, and Louisiana. In 1954, with assets of $3.6 million, Childs’ 
sales were $23.5 million. 

Kroger also strengthened its position in Wisconsin by purchasing Krambo 
Food Stores of Appleton, with 25 supermarkets in operation in that State and 
6 more under construction. 

IV 


In terms of present sales volume, American Stores Co. is fifth in size. It 
operates about 1,015 stores of which around 500 are located in Pennsylvania. 
It also does business in the States of New Jersey, Maryland, Delaware, Vir- 
ginia, West Virginia, and the District of Columbia. Its current sales volume 
is around $645 million and has assets of over $120 million. 

Toward the close of last year, American Stores announced the purchase of 
the Market Basket Corp. of Geneva, N. Y. This company operated 92 food 
stores in north central New York and had an annual sales volume approach- 
ing $31 million. Prior to this acquisition, American had some 123 stores in 
New York. With the addition of 92 more, its position in this State will be 
strengthened considerably. 

Colonial Stores, Inc., another large multiunit food retailer with headquarters 
in Atlanta, Ga., also was engaged in important food store acquisitions last year. 

This company has over 418 stores located in about 11 States, including Georgia, 
North Carolina, and Virginia. Its current sales are in excess of $300 million 
on an annual basis. Total assets for 1954 were almost $44 million. 

Colonial acquired Albers Super Markets, Inc., in June 1955. This concern 
operated some 65 supermarkets in Ohio and Kentucky. Albers total annual sales 
were over $88 million and it had assets in 1954 valued at about $15 million. 

In addition, Colonial acquired Stop & Shop Enterprises of Indianapolis, Ind., 
which operated 14 supermarkets. These stores sold annually about $25 million 
worth of merchandise. It also operated a store in Louisville, Ky. 


VI 


Winn & Lovett Grocery Co. is another large food retailer operating in the 
South which has made major acquisitions. With over 300 stores, its current 
annual volume is around $270 million. It has assets in excess of $41 million. 

In November 1955, Winn & Lovett acquired Dixie Home Stores with 116 Stores 
in Georgia, South Carolina, and North Carolina. In 1954 the acquired firm had 
annual sales of over $78 million and assets over $10 million. 

In May of last year, Winn & Lovett purchased 8 food stores operated in 
Mississippi by Penny Food Stores. This was followed 1 month later by the 
acquisition of Edens Food Stores which had 35 stores in South Carolina, and 2 
months after gaining control over Edens, Winn & Lovett announced its acquisi- 
tion of 15 additional stores in South Carolina operated by Ballentine Grocery Co. 

Thus, Winn & Lovett acquired last year approximately 172 food stores in the 
South that were operated independently, and increased its annual sales volume 
by about $100 million. 

VII 

Toward the close of 1955, a merger took place in California which resulted 
in a new firm by the name of Dolly Madison International Foods, Ltd. This 
new concern was created by combining a 44-unit food retailer and another one 
operating 9 stores, One of these acquired firms, Lucky Stores, Inc., with assets 
of around $10 million had annual sales of approximately $45 million. Allen & Co., 
a New York investment banking concern which handled the ACF-Brill mergers, 
also figured in this move. It is reported that Dolly Madison purchased its ec ntrol 
over Lucky Stores from Allen & Co. 

VIII 


Grand Union Co. operates over 300 stores in 6 States. New York is the chief 
center of its activities, where it has about 200 stores. It also operates approxi- 
mately 600 truck routes in 33 States involving the sale of food and grocery 
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products direct to homes. About 15 percent of its total sales are made in such 
a manner. Its food store sales are about $200 million per year, while its com- 
bined assets are in excess of $49 million. 

In January 1955, Grand Union acquired the Square Deal Market Co., which 
operated 12 supermarkets in the Washington, D. C. metropolitan area. Sales in 
1954 for Square Deal were $18 million and its assets were $2 million. Grand 
Union did not, prior to this acquisition, do business in Washington, D. C. 

The merger activities of these 9 acquiring firms resulted in approximately 
1422 food stores operated by some 20 local concerns losing their independent 
existence. It is estimated these 1,422 stores had an annual sales volume of 
approximately $1.2 billion. The total assets acquired is too difficult to estimate 
because reliable information is not available. 

General effect 

Any year in which over 1,400 food stores, responsible for more than $1 billion 
in sales annually to consumers, are absorbed by a few operators, must be 
described as a year of major merger activity in this industry. Examination of 
the mergers studied shows that for the most part highly efficient local multiunit 
operations were taken over. Undoubtedly, in many instances the competitive 
consequences have been adverse, especially within local markets where, as in 
Detroit, two units that formerly competed with each other were merged. 

In that particular area, it is also worth noting that the competitive position 
of many remaining food retailers was further weakened because the new combine 
acquired an important low-cost wholesaler through whom independent retailers 
purchase their merchandise. These food operators are now placed in the pre 
‘arious position of either continuing to buy from their large competitor or finding 
a new source of supply. 

To a lesser extent this same situation arises with respect to the Weston 
control over National Tea and Loblaw. Weston manufactures biscuits which 
are sold in independent food stores in many areas where National Tea and 
Loblaw have stores. If by means of mergers, sources of supply for food retailers 
come under the control of their major competitors, there arises an indirect as 
well as a direct reduction in competition. Certainly it is not conducive to a 
healthy state of competition for any retailers to be forced, through a combination 
of vertical and horizontal mergers, into a position of dependence on their 
competitors to supply merchandise they sell. 


Effects on consumers 

In surveying the broad effect of the merger movement in retail food distribu- 
tion, NARGUS starts with the assumption that not all of those that have taken 
place, considered individually, will have an adverse effect on competition. 
Actually, in some instances a merger may strengthen competition as, for instance, 
when two concerns facing large, strong competitors merge in order to improve 
their ability to meet such competition. Therefore, it is necessary to test question- 
able mergers on the basis of the potential market effects in each case. 

Each merger should be examined to determine what, if any, anticompetitive 
tendencies will occur in the market area it affects. It would be a mistake to 
conclude that a merger was not harmful because the merged combination 
accounted for only a relatively small proportion of total national grocery store 
sales. Consumers in Detroit or Atlanta are entitled to purchase their food needs 
under competitive conditions in their local market. The relevant market for 
study is that affected by the merger, for it is there that its competitive con- 
sequences will be felt. This approach sometimes raises the difficult problem 
of finding the boundaries of a particular market, but this must be done if con- 
sumers are to he protected. 

In the retail food industry this principle is particularly important, because the 
housewife usually purchases her family’s needs from stores in the area where 
she lives. Her opportunity to shop freely is not determined by market shares or 
rank of large companies measured on a national scale. In retail food distribu- 
tion, the largest concern controls approximately 10 percent of the total market, 
end this has misled some into believing that the acquisitions which have taken 
place raise no serious competitive consequences. 

The present Federal statute prohibiting harmful mergers (primarily sec. 7 of 
the Clayton Act) seems adequate in this particular respect since it applies “in 
any line of commerce in any section of the country” where there may be a sub- 
stantial lessening of competition or a tendency toward monopoly. It is urged 
that, both the Department of Justice and the Federal Trade Commission exercise 
their jurisdiction with relation to mergers of retail food concerns in a manner 
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that takes into account the relatively narrow geographic limits of the markets 
that prevail in this industry. 

In addition, it is recommended that these governmental agencies apply the 
statute with careful regard for the fact that it was intended by Congress to 
prevent a probable future lessening of competition and not necessarily an actual 
immediate effect. It is not in keeping with the basic purpose of the law to adopt 
an enforcement policy which requires an actual injury to competition before 
acting. Here also the statute seems adequate, providing it is vigorously as well 
as intelligently administered. 

This means timely action, avoiding, insofar as possible, long-drawn-out pro- 
ceedings during which the lethal effects of the merger are allowed to take place. 
Where the merged companies control such a substantial share of the relevaut 
market that there exists a probable future injury to competition, extensive and 
prolonged examination into actual market effects of a merger serves to delay 
unnecessarily final disposition of the case. When this happens it results in an 
instance where “justice delayed is justice denied.” 

Effects on producers and processors 

Attention has been directed to the need and desirability of testing each ques- 
tionable merger by considering its probable future consequences in the particular 
market where it takes effect. This shou'd he done from the point of view of 
protecting consumers. 

However, there is another point of view to consider. This relates to the impact 
the present merger trend in retail food distribution has on producers and 
processors. 

The interest of the Nation is concentrated now on devising a program that will 
aid farmers to attain a larger share of the prosperity which other segments of 
the economy enjoy. It is generally acknowledged that farm families. have not 
earned sufficient income to keep up with current prosperity. This situation 
is one of national concern not only for reasons of elemental justice, but also 
because it is doubtful if the present prosperity can continue with farmers being 
squeezed as they are now. 

In view of this situation, what implications are raised by the present merger 
trend in retail food distribution? Since the necessary result of such trend is to 
accentuate the concentration of buying power into fewer hands, it is clear that 
farmers will be adversely affected. Producers must sell in a truly competitive 
market to receive a fair price for their products. Any pronounced tendency 
toward concentration of retail food sales in the hands of few giant distributors 
cannot be anything but adverse to farmers’ interests, and those of the public 
generally. 

Already there is substantial evidence of danger in the fresh produce industry. 
Last November, at a meeting of the Western Growers Association, fear was voiced 
that the trend of mergers by retail grocery combines was placing many farmers, 
as well as jobbers and shippers, in a precarious position. It was charged that 
there is considerable danger of large buyers offering a price below the market, 
and when it is refused, withdrawing from the market. Since the products for 
sale are perishable, action like this lasting only a few days can produce the 
result of forcing the grower to sell at the buyer's price. 

The charges made at this meeting of Western Growers were denied, but 
irrespective of whether they are true, it is clear that unrestrained mergers of 
retail grocery stores can create the power to squeeze growers, especially during 
the critical shipping season. The mere existence of such power involves a seri- 
ous threat to agricultural groups. Once there arises a substantial concentration 
of buying power, so as to make it possible for one or more large buyers to manipu- 
late the going market price at which produce is sold, it will become virtually 
impossible to prevent recurrent abuses and the harm they create. The only 
adequate safeguard against this is to prevent the concentration in buying power 
that makes such abuses possible. As has been shown, a partial survey of mergers 
in this industry last year resulted in a few large firms taking over previously 
independently operated facilities responsible for over $1 billion worth of retail 
food sales. It would not take long, if this trend were to continue, before domina- 
tioin by mass buyers of the produce markets could very serious threaten the 
existence of growers. 


Other effects 


It is equally possible that similar abuses of buying power would be practiced 
in the purchase of processed and manufactured products. Canners and manu- 
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facturers of branded merchandise, faced with the loss of a sizable portion of 
their market, could be forced to sell at the buyer’s price. Already there is 
evidence of a growth in discriminatory pricing in favor of large buyers. Re- 
tailers who compete with such favored competitors cannot withstand the squeeze 
any better than can farmers and growers. 

Since the prices retail food merchants pay suppliers for processed and manu- 
factured products run about 85 percent of the prices consumers pay at the store, 
the competitive strength of nonfavored retailers will be lessened if they are 
unfairly discriminated against by suppliers and manufacturers. In a market 
where the net profit is often only 1 or 2 percent of net sales, a discrimination of 
only a fraction of a cent on an item can be a serious disadvantage. 

There is no argument against manufacturers passing on to large buyers 
actual cost savings reflected in their purchases. These price differentials are 
justified, but price discriminations occur where a favored buyer pays less for 
his merchandise because of the coercive influence of his buying power on a sup- 
plier who cannot afford to deny the favoritism. 

Consumers are injured by discriminations not only because they deprive the 
majority of retailers of their ability to compete in a market, but also because the 
favored buyer-distributor is under less economic compulsion to reilect his price 
advantage in the form of lower consumer prices. If instead of a discrimination, 
the supplier offers the price cut proportionately to all his buyers competing in a 
market, then competition is likely to force a compensating reduction in resale 
prices charged by such buyers to their customers—the consumer. In some cases 
it has been shown that a large buyer used a discriminatory advantage in a 
harmful manner by helping it to obtain a dominant position in the market. 


Pyramiding effect 

One of the most alarming features of the present merger movement in retail 
food distribution is that it leads to “competitive mergerism’’ where one merger 
lends to another until the process develops into a floodtide. The desire by 
company executives to protect their market position in the industry is almost 
irresistible. It then becomes a matter of self defense and agents are sent into a 
market to find efficient operations which can be acquired. The pyramiding of 
one merger on top of another brings about a strong influence promoting con- 
centration of economic power out of proportion to normal industry development. 
The more desirable and stabilizing growth through internal means, based on 
superior efficiency and technological advancement is supplanted by a merger 
race that upsets the sound development of the industry. If allowed to continue, 
undesirable mergers even from the point of view of the companies themselves 
will take place, and the result may well be losses to stockholders as well as 
unemployment for many workers. It is not likely that an industry held in the 
grip of such evil can remain efficient, promote cost-saving innovations in tech- 
niques, stabilize employment, and perform the other functions and responsibili- 


ties that society imposes on it. 


Taz implications 

Another important cause of undesirable mergers is the present Federal tax 
laws. 

The current high rates on individual and corporate income place a heavy 
burden on all businesses. But the burden is particularly heavy on small- and 
medium-size concerns in a market experiencing such growth as that in retail 
food distribution. The tax structure multiplies the difficulties food retailers 
face in acquiring capital for current needs as well as for expansion purposes. 
As a general rule, these retailers depend to a large extent on retained earnings 
for improvement and expansion purposes. And, because their access to the capi- 
tal market is limited, they frequently pay higher costs for borrowed capital. 

At the present time, the first $25,000 of corporate income is taxed at 30 per- 
cent, and all additional income bears a 52 percent tax. The ability of inde- 
pendent enterprise to acquire the capital it needs to grow would be substan- 
tially increased if the present 22 percent surtax on corporations was applied to 
income in excess of $30,000 (instead of $25,000 as at present) for the current 
taxable year, with the provision that each year this amount be raised until it 
reached at least $50,000 for the taxable year beginning in 1960. The effect 
would be to encourage independent enterprise to expand with the market and 
discouragge mergers induced by the inability of such enterprise to acquire 
needed capital. The loss of revenue to the Government would be more than 
offset by the advantage to the competitive economy in preventing increasing con- 
centration of markets by very large concerns. 
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There is also a need to consider the adverse effect that income, estate and 
capital gains taxes have in encouraging mergers that are uneconomic from the 
industry’s point of view and undesirable from the public interest. 

The present rates and administration of these taxes combine to create a 
strong presure on major owners of closely held retail food businesses to merge 
with large concerns. The tax incentive on such owners is considerable. And 
the more successful they have been in building the value of their business, the 
greater is the pressure on them to sell out or merge. This is perhaps one of 
the major reasons why so many mergers in this industry resulted in highly 
successful local grocery operations being acquired. The present tax laws have 
the effect of encouraging such acquisition. 

This comes about when the value of the stock held by the major owner 
places him in a high estate tax bracket. When this stock is his largest invest- 
ment holding so that he does not have other assets sufficient to pay the estate 
tax, and the marketability of such stock to the public is narrowly limited (if 
such a market exists at all), continuation of the business may impose an eco- 
nomic hardship on his wife and family who survive him. The tax on an estate 
of $400,000 could amount, under current rates, to almost $100,000. To pay 
this might require the redemption of all his stock from the financial resources 
of the business. If it could not meet this burden, a distress situation would 
develop, not only for the heirs of the owner but for the business as well. In 
addition, in situations where a major owner of a closed corporation dies, the 
Treasury Department can place a high valuation on the stock, making the 
estate tax that much greater. Thus, if such an owner were to remain in 
business and retain his holdings, the taxes his estate would have to pay could 
leave his heirs with little or nothing. 

However, should he sell his stock to a large concern, which could pay a hand- 
some price by reason of its financial strength, the gain from such sale would 
be taxed at a rate of only 25 percent, or he could exchange his stock for valuable 
marketable securities of the large acquiring concern and pay no tax at all. 
As an added inducement, he could enter into a personal service contract with 
the acquiring corporation at a high salary for a given number of years. An 
instance of this was reported as an aftermath of the ACF-Brill mergers when 
some former operators of concerns taken over by Brill entered into 5-year con- 
tracts under which they received $75,000 per year. 

So great is the tax incentive on owners of closely held local retail food con- 
cerns to sell their interest to (or merge with) large operators that it is more 
than probable Federal tax laws and their administration by the Treasury De- 
partment played an importaant part in encouraging the present wave of 
mergers. In effect, the tax laws are motivating the very economic concentra- 
tion which the antitrust laws are designed to prevent. These laws are now 
working at cross purposes insofar as mergers are concerned. 

Recommended program for preventing further harm caused by mergers 

The harm referred to here is twofold. First, there is lessening of competition 
in retail food distribution. Second, there is the undesirable concentration of 
economic power. Both are inevitable consequences if the tide of mergers in this 
industry continues as it has in 1955. Last year over 1,400 food stores selling 
annually in excess of $1 billion were acquired through a wave of merger ac- 
tivity by a small group of large concerns. So far in 1956 there has been no 
sign of an end to this alarming trend. Its further continuation will increase 
the heavy toll of stores already taken over. Vigorously competitive distribu- 
tion of food and grocery products to consumers is so essential to the welfare 
of every American, so necessary to the stabilization of the cost of living and 
farm income, and so indispensable to the preservation of free competitive op- 
portunity, that urgent steps are required to stem the tide of mergers in this 
industry which now threatens the Nation. The following are the actions recom- 
mended to meet this threat. They are not all that can be suggested, and 
NARGUS may add to them at a later date. 

NARGUS recommendations 

1. The officers and directors of NARGUS pledge the resources of this as- 
sociation, together with their time and energies, in aiding independent retail 
food merchants to become stronger and more efficient operators. They will 
endeavor to give every legitimate assistance possible to enable them to grow 
in size and service to the Nation. They will call on all those who supply and 
work with independent market operators to cooperate in a joint effort directed 
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toward these ends. They will work with suppliers, their representative 
groups and all others who desire, as they do, to preserve competitive oppor- 
tunity and vigorous economic rivalry in this industry. They will endeavor to 
prevent a dangerous concentration in the industry from robbing the consumer 
and squeezing the farmer. 

2. In keeping with these principles, we recommend to the Congress the fol- 
lowing proposals as being the minimum necessary to preserve vigorous com- 
petition in retail food distribution. 

(a) Amend the Clayton Act to provide that section 7 (the merger, pro- 
vision) shall apply where either the acquiring corporation or the acquired 
corporation is engaged in commerce. Under present law both corporations 
must be engaged in commerce. In retail food distribution, this requirement 
creates a serious loophole in the act, because it has the effect of allowing 
acquisitions of local retail food distributors by large interstate concerns that 
would otherwise violate the act. 

The purpose of section 7 is to prohibit mergers that may substantially 
lessen competition or tend to create a monopoly in any section of the country. 
It cannot be doubted that swallowing up local retailers operating only in 
intrastate commerce can produce the evil effects on competition which the act 
was intended to prevent. As already shown, many of the questionable mergers 
previously considered in this statement involved the acquisition of local con- 
cerns. Considering the large number of local enterprises in retail food distri- 
bution and their importance to preserving vigorous competition within local 
markets, it is essential to make the law applicable whether or not the corpora- 
tion to be acquired is in interstate commerce. 

(b) Amend the Clayton Act to require that merging corporations with com- 
bined assets of $10 million or over notify the Attorney General and the Fed- 
eral Trade Commission at least 90 days before the proposed merger is to take 
place. The amendment should require that the parties provide the enforce- 
ment agencies with such pertinent information as the statute generally de- 
scribes, providing it is requested within 30 days after the notice of the pro- 
posed merger is filed. This amendment should also contain a procedure for 
preventing the merger if there is a failure to give notice, or a failure to file the 
required report. Since this proposal will not require approval by the Depart- 
ment of Justice or the Federal Trade Commission of a merger before it can take 
place, it should also be made clear that failure of either agency to act will not 
be construed as approval of the merger or affect its right to institute proceed- 
ings against the merger at a later date. 

Premerger notification and reporting of this type is not an unreasonable 
requirement. In essence, it merely prevents the merger from taking place for 
90 days and provides for filing essential information by which its competitive 
consequences may be judged. At present the Government obtains its informa- 
tion from financial periodicals, trade journals and other publications which at 
best is most unsatisfactory. The proposed changes will save the agencies’ 
time, effort and expense, and aid considerably in more effective enforcement 
of the present law. 

(c) Amend the Clayton Act to give the Federal Trade Commission authority 
to seek court action preventing a proposed merger from taking effect, and 
where it has already taken place to ask for a court order preventing the co- 
mingling of the assets and facilities of both firms until a decision is reached on 
the legality of the merger. 

The wisdom in giving the Federal Trade Commission this additional power is 
obvious. The intent of the law is to prevent injuries to competition that arise 
out of harmful mergers. Once the acquired company is swallowed up and dis- 
appears, it is practically impossible to restore preexisting competitive condi- 
tions. Pending a determination of their illegality, the Commission should have 
the power to prevent harmful mergers from taking place, or where they have 
taken place, to prevent insofar as possible the competitive injury that will 
result. At present, the Department of Justice has authority similar to that 
which is recommended here for the Commission. DLecause of the divided re- 
sponsibility in preventing harmful mergers between these two agencies, it is 
desirable that the Commission have as much authority in this field as the De- 
partment of Justice does. 

(d@) Amend the Internal Revenue Code to provide that the corporate surtax 
of 22 percent be applied to income, in excess of $50,000. This can be done on a 
graduated scale each year so that the surtax will be applied on income in excess 
of $30,000 this year, and by 1960 on income in excess of $50,000. 
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At present, the surtax of 22 percent is imposed on income in excess of $25,000. 
‘The normal tax on income of this amount or less is 30 percent. One of the most 
serious problems of independent business today is raising sufficient capital for 
expansion purposes. The application of the 52 percent tax rate to income in 
excess Of $25,000 constitutes a serious impediment to the growth of independent 
enterprise. For the same reason it is conductive to harmful mergers. 

(e) Amend the Clayton Act to make cease and desist orders entered by the 
Federal Trade Commission final after a lapse of time, as is provided for Commis- 
sion orders under the Federal Trade Commission Act. 

This is a longstanding weakness in the Clayton Act which the Commission 
has repeatedly recommended be corrected. Under present law a cease and desist 
order of the Commission under the Clayton Act does not have full force and 
effect. In many cases the Commission must show a further violation of the law 
hefore its order can be enforced. 

(f) Amend the Clayton Act to make the meeting of competition an absolute 
defense to a charge of price discrimination only in cases where the probable 
effect of the discrimination is not to injure competition substantially or tend to 
create a monopoly. 

While this recommendation does not deal with the merger provision of the 
act nevertheless, it is needed to prevent harm to competition growing out 
of mergers already in effect. The concentration of buying power in the hands 
of a few which mergers produce, is likely to manifest itself in greater pres- 
sure—either direct or implied—being placed on manufacturers and suppliers 
to give such large concerns price advantages which they do not deserve by reason 
of cost savings. At present, the meeting of competition in good faith is a 
complete defense to a charge of price discrimination, even where its effect 
is or may be to injure competition substantially or tend to create a monopoly. 
Under this loophole it is gradually developing that this defense applies even 
where the discrimination is given to meet an illegal price, thereby allowing 
one harmful discrimination to justify another. This chain reaction threatens 
effective enforcement of the Robinson-Patman Act. Where there is a probability 
of substantial injury to competition resulting from a discrimination, it is more 
important to protect the competitive market than to allow the meeting of com- 
petition by means of harmful discriminations, Eliminating this loophole in the 
act will help prevent one of the injurious consequences of mergers in the retail 
food field. 

(9g) Increase the appropriation of funds for the Antitrust Division of the 
Department of Justice and Federal Trade Commission to be used in antimerger 
work. 

Never before has this association advocated an increase in Government appro- 
priations for any purpose. It does so now only because it feels the need for 
more money to prevent harmful mergers outweighs the usual considerations 
against greater Government spending. 

Lash year was a banner year for mergers. The increased activity warrants a 
similar increase in the resources devoted to preventing mergers which may 
injure the competitive system. That system is worth what it costs to preserve it. 
It should also be noted that a larger appropriation to prevent harmful mergers 
more than likely will return dividends by making it unnecessary to bring many 
costly suits to restore competition where monopolistic practices have resulted. A 
dollar spend to prevent harmful mergers may save many times that amount later. 
If a bad merger is permitted, it may become necessary later for the Government 
to institute expensive antitrust action against the combination in an attempt 
to recreate competition which the merger destroyed. From this point of view, 
it is cheaper for the Government and the taxpayers to spend now what is needed 
in antimerger work, rather than wait until the damage is done and try to cor- 
rect it. 

We have not specified how much the appropriations for the Antitrust Division 
and the Federal Trade Commission should be increased. This is the prerogative 
of the Senate and House Appropriations Committees who can judge not only 
the need, but the amount of increase which each agency can use most effectively. 
It is urged however, that the appropriation. for the next fiscal year devoted to 
antimerger work be substantially increased over the current rate of expenditures 
for that purpose. This will not necessitate a like increase in the agency’s total 
budget, if operating efficiency can be increased and less important work postponed. 

3. The final recommendation is that the Attorney General and the Secretary of 
the Treasury order a joint study of the tax laws to determine how these laws 
can be brought into harmony with the policy of the antitrust laws in respect to 
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mergers. When such a study is completed it is suggested that a report of it, 
together with recommendations, be transmitted to Congress for appropriate 
action. We also urge the Treasury Department to examine its rulings and 
administration of the tax laws for the purpose of taking such action within 
present authority to accomplish the objective of harmonizing antimerger policy 
with tax policy. 

We are mindful of the difficulty this task presents because of the need for tax 
revenues to support Government expenditures and balance the budget. Sound 
fiscal policy is essential to national welfare, but so is a sound economic com- 
petitive system which produces the revenue the Government needs. It is illogical 
and wasteful for one governmental agency to spend public funds to prevent harm- 
ful mergers while another encourages such mergers. Today, tax implications 
play an important role in whether parties merge their resources. It is not 
practical to ignore this fact in carrying out the national policy against harmful 
mergers. 


Exursit 60 


{From Rubber Highlights, December 1956—the Rubber Manufacturers Association, Inc., 
New York, N. Y.] 
RUBBER INDUSTRY INTEREST WILL CENTER IN MANY ITEMS ON LEGISLATIVE AGENDA 
AS 85rH CoNnGRESS BEGINS WORK 


A number of items of direct interest to rubber manufacturers appear on the 
heavy legislative docket which will confront the 85th Congress when it convenes 
this week. 

With a presidential election behind them and a grave situation in foreign 
affairs ahead of them, the legislative bodies return to Washington with every 
evidence that the 85th will be an action Congress and that the impact of many 
of its actions will be felt in some degree by most of the business community. 

At this stage, indications are that Congress will act on or give consideration 
to the following matters of direct concern to some or all segments of the rubber 
manufacturing industry : 

(1) Investigations or hearings pursuant to various phases of the Interstate 
and Defense Highway Act of 1956; (2) United States membership in the Office 
of Trade Cooperation; (8) monetary policy; (4) extension of existing corporate 
income and excise tax rates; technical overhaul of the 1954 Revenue Code to 
remove “unintended benefits’ and administrative and technical changes in the 
excise tax laws; (5) premerger notification legislation; (6) so-called equality 
of opportunity legislation; (7) legislation authorizing sale of the Government- 
owned butadiene plant at Louisville; and quite probably such additional items 
as labeling legislation and the perennial tire distribution bill, which was allowed 
to die in the 84th Congress. 


HEARINGS SCHEDULED ON HIGHWAY PROGRAM 


Operation of the multi-billion-dollar highway program will come in for 
scrutiny from all directions. A Senate Public Works Subcommittee headed by 
Senator Gore has already scheduled hearings to begin January 7, 1957. His 
group intends to go into the availability of engineers, technicians, contractors, 
and materials and supplies. The subcommittee will also seek reports on pro- 
gress in rights-of-way acquisition and how authorities are handling the problems 
of bypassing communities. 

Chairman George Fallon of the House Public Works Committee also plans 
to convene his group early in the new session to learn what, if any, snags are 
cropping up to impede progress on the giant construction program. He has 
also announced plans to hold hearings which he hopes would lead to recodifying 
all laws relating to the Federal-State highway partnership, so as to jettison 
a lot of obsolete laws and possibly extend Federal authority in some areas. 
Still other congressional inquiries are to be pointed at safety aspects of the 
program and the vehicle built to use them. 

While the Bureau of Public Roads has already cleared nearly $600 million 
of new construction plans for the Interstate System, officials in that agency 
have expressed concern that they may fall short of their scheduled $23 billion 
spending goal for fiscal 1957 unless the Labor Department and State highway 
departments speed up their operations. Because of the Davis-Bacon proviso 
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of the Highway Act, the Labor Department is required to determine the pre- 
vailing minimum wage rates in thousands of contract localities. These and 
other problems are said to have already delayed the program by as much as 
4 months. 

ADMINISTRATION TO PRESS FOR OTC MEMBERSHIP 





The administration’s decision to press for adoption of legislation authorizing 
United States membership in the Office of Trade Cooperation in line with its 
reciprocal trade program policies is expected to again draw opposition from 
rubber footwear manufacturers. The latter opposed both the OTC bill, which 
died in the 84th Congress, and the customs simplification bill which passed. 

At this stage, observers do not give a revived OTC bill much of a chance with 
the 85th. Expectations are, however, that Congress will enact broad new foreign 
aid legislation, authorizing both additional military and economic aid abroad. 
Footwear manufacturers will seek to revive the Sadlak bill (H. R. 11667) which 
died in the 84th Congress, hoping to win enactment of a law which would close a 
loophole in the tariff and customs schedules which permitted imports outside of 
the American selling price of rubber-soled fabric footwear on grounds that leather 
parts in the uppers were materials of chief value. 


HEARINGS ASSURED ON MONETARY AND TAX POLICY 


In the overlapping fields of monetary and tax policy, congressional committees 
plan to move quickly to an investigation of the so-called tight money policy and its 
impact particularly on home construction and small business. 

On the House side, both the Mills Subcommittee on Internal Revenue Taxation 
and the Forand Excise Tax Subcommittee have been at work since adjournment 
on comprehensive changes which they will propose, respectively, in the Internal 
Revenue Code of 1956 and in technical and administrative aspects of the excise 
tax laws. 

The tire division of RMA has already registered its strong opposition to a pro- 
vision in the draft Forand bill which would require manufacturers to pay excise 
taxes on tires at the time they are shipped from a factory or from a warehouse 
anywhere within 20 miles of the factory. While the division succeeded in per- 
suading the committee to strike out a proposed 1 cent a pound increase in the tax 
on tubeless tires, it is waiting now with interest for its first look at the new 
version of the Forand bill to learn what, if any, change has been made in the 
20-mile proposal. 

Congress is expected to act early in the session to extend the 52-percent corpo- 
rate income tax rates and existing excise tax rates beyond the present April 1, 
1957, cutoff date. Fiscal committees in both the House and Senate are also 
expected to study carefully in hearings the question of continuing rapid amortiza- 
tion for emergency facilities. 

Both parties have signified new interest in the field of antitrust regulation and 
legislation. Chairman Celler has announced that he will make consideration of 
a premerger notification bill the first order of business of his House Judiciary 
Committee. Informed sources also expect to see the so-called equality of oppor- 
tunity bill, opposed by the rubber industry in the last Congress, introduced in the 
new session. 








[From 1957—the Rubber 


New York, N. Y.] 


Rubber Highlights, January Manufacturers Association, Inc., 





RUBBER MANUFACTURERS JOIN ATTACK ON Britt To Limit Rieut To MEET 
COMPETITOR’S LOWER PRICE IN Goop FAITH 


The Rubber Manufacturers Association will join the mounting opposition to 
proposed amendments to the Robinson-Patman Act which would severely limit 
the right of a seller to meet the lower price of a competitor in good faith when 
those issues are aired in public hearings early in February. 

Congress already has before it more than 2,500 bills. No less than 30 of these 
appear to be of direct and specific interest to rubber manufacturers or of more 
general interest to the industry as a part of the broad business community. But 
the one measure which has riveted the attention of this and other manufactur- 
ing groups and stands out as a source of deep concern is the proposed Patman- 
Kefauver amendment, embodied in H. R. 11 and S. 11. 

These House and Senate bills are identical. Opponents attack them as un- 
warranted restrictions on price competition. Proponents call the amendment an 
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equality-of-opportunity bill. Under pressure from many retailing groups, a 
similar measure won a smashing 393-to-3 victory in the House last year, many 
Members of Congress supporting the legislation on the assumption that there 
was no opposition from other elements of the business community. The bill later 
died in the Senate after hearings in which RMA special counsel joined a number 
of other nonretailing groups to register vigorous opposition. 

Several other bills referred to will be covered in the following résumé. But 
first attention is given here to measures which have been introduced under the 
broad category of antitrust legislation. 


ANTITRUST BILLS BEFORE JUDICIARY COMMITTEES 


In addition to the Patman-Kefauver amendment, the Judiciary Committees of 
both Houses of Congress have a considerable body of related legislation before 
them. H. R. 11 and S. 11 are the big ones, pointed frankly at overturning the 
Supreme Court’s decision in the Standard Oil of Indiana case, and exactly the 
opposite of H. R. 980 (Walter) which seeks to affirm that decision and write it 
explicitly into the law. 

The RMA regards the Patman-Kefauver amendment as a dangerous threat to 
the rubber-manufacturing industry and has in no way modified the opposition it 
expressed last June when it underscored the anticompetitive nature of the bill. 
The association said then and it holds now that “For all practical purposes it 
denies the right of self-defense, a vital right which may involve the very life of 
the small producer.” In that testimony, it was stated that “the bill would 
clearly foster price rigidity in the tire industry as well as many other industries, 
and would to that extent prevent the purchasing public from receiving the full 
benefit of prices arrived at through effective competition among manufacturers 
and sellers.” 

Under this legislation, sellers would be placed in jeopardy of violating the 
price-discrimination provisions of the act each time they attempted to retain 
a customer by engaging in price competition. 

Since the House passed the bill last year with many Members under the im- 
pression that there was no opposition, all rubber manufacturers sharing the asso- 
ciation’s view as to the dangers implicit in this legislation are urged to make 
their position known to their Representatives and Senators. 


HEARINGS SET FOR EARLY FEBRUARY IN HOUSE; COURSE IN SENATE SUBCOMMITTEE 
NOT YET CLEAR 


Chairman Celler of the House Judiciary Committee has scheduled hearings 
February 4 throngh 7 on civil-rights legislation, and has announced that he will 
take up immediately after that H. R. 11 and bills covering premerger notifica- 
tion, though not necessarily in that order. What this points up is that not much 
time remains to manufacturers to make their individual views on these bills 
known to Congress. As chairman of the Antitrust Subcommittee of the Senate 
Judiciary Committee, Senator Kefauver has not yet indicated what course his 
group will follow in considering S. 11. 

The Celler committee also has before it another Patman bill (H. R. 24) which 
goes more directly into the matter of equality in pricing. This measure would 
amend the Robinson-Patman Act to provide “That it shall be unlawful for any 
seller to sell at a price, discount, or other terms, by reason of the quantities 
sold, or seasonal order, or for any other reason, unless he has undertaken in 
good faith (1) to make known to all of his customers that such a price and/or 
discount and/or term is available to them under the same conditions to all of 
his customers for a reasonable period of time.” 


{From Rubber Highlights, February 1957—the Rubber Manufacturers Association, Ine. 
New York, N. Y.] 


SMALLER MANUFACTURERS JOIN IN OBJECTION TO PROPOSED AMENDMENT OF 
ROBINSON-PATMAN ACT 


As a background for opposition that will be formally presented by the RMA 
on behalf of the rubber-manufacturing industry, the House and Senate Judiciary 
Committees have before them letters from a representative cross section of 
smaller manufacturers within the industry objecting to amendment of the 
Robinson-Patman Act as proposed in H. R. 11 and §, 11. 
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The proposed amendment to severely limit the right of a seller to meet the 
lower price of a competitor in good faith was steamrollered through the House 
last year but died in the Senate. There is mounting evidence that it will en- 
eounter much more opposition in the lower House during the present session, 
as more and more business and industrial groups are mobilizing to make their 
objections known. 

Public hearings will open before the Kefauver subcommittee of the Senate 
Judiciary Committee on March 12. The House committee had expected to get to 
it in February, but was prevented from doing so by the unexpected prolongation 
of the civil-rights hearings. The House committee has presently scheduled hear- 
ings on premerger notification legislation between March 6 and March 15, and 
may get to the proposed amendments to the Robinson-Patman Act shortly after 
that. 


THE RUBBER MANUFACTURERS ASSOCIATION, INC., 
New York, N. Y., February 6, 1957. 
SprcrAL BULLETIN No. 26 
To All Rubber Manufacturers: 

We wish to call to your attention certain legislation now before Congress 
which proposes to amend the Robinson-Patman Act so as to severely limit the 
right of a seller to meet in good faith the lower price of a competitor. 

The legislation concerned is the Patman-Kefauver amendment to the Robin- 
son-Patman Act (H. R. 11 and 8.11). These bills are specifically designed to 
overturn the Supreme Court’s ruling in the Standard Oil of Indiana case where 
it was held that a seller could lower his price to one or more customers to meet 
in good faith a lower price offered to such customers by a competitor without 
necessarily having to make comparable reductions to all customers. r 

In-1956 the House approved this legislation by an overwhelming majority of 
393 to 3. The measure had strong support of retailer groups but had no support 
from manufacturers. Subsequently, a number of Congressmen stated that they 
had supported the legislation in the belief that there was no opposition to it. 
It is true that there was no evidence of opposition in the record House Members 
had before them when they were hastily called upon to vote. When the bill was 
later considered by the Senate Judiciary Committee, many manufacturing groups, 
including RMA special counsel, opposed the legislation. The Senate did not act 
on this legislation in 1956. 

Powerful advocates of this legislation have shrewdly labeled it an “equality 
of opportunity” bill and have urged its adoption by both Houses of Congress. 
This is a misleading title which could well obscure, in a hasty reading, the 
restrictive effect of certain provisions which might seriously disrupt long-estab- 
lished marketing practices of rubber products. 

We urge you to study the attached analysis of the Patman-Kefauver proposed 
amendment and to move without delay in making your views known to your 
Congressman as Well as to members of the Judiciary Committees listed in the 
attachment. 

Ross R. Ormssy, President. 


THE ROBINSON-PATMAN Act Goop FArrn DEFENSE UNDER CURRENT LAW 


Section 2 (a) of the current Robinson-Patman Act amendments to the Clayton 
Act makes it unlawful for sellers engaged in commerce to discriminate in price 
between different purchasers of commodities of like grade and quality where the 
effect of such discrimination “may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of them.” 

The Federal Trade Commission can now prove violation of the act by showing 
that price differentials were granted on like products to some but not all custom- 
ers by the same manufacturer in the same competitive area and that the effect 
thereof “may be’ competitively injurious to competitors of either the seller or 
buyer, or to customers of either of them. The Trade Commission, it will be 
noted, is not required to prove actual competitive injury but merely the prob- 
ability thereof. 

Once the Trade Commission establishes such a prima facie case of price 
discrimination, the accused manufacturer, under the existing statute, may defend 
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by showing among other things that the lower price which he granted to one or 
more but not to all of his competing customers was done “in good faith to meet 
an equally low price of a competitor.” If this is established by the manufac- 
turer, the Supreme Court has held it is an absolute defense to charges of unlawful 
discrimination in price. 

Hence the good faith defense merely means that a manufacturer has the right 
to lower his price to one or more competing customers without having to do so 
for all customers, for the sole purpose of “meeting” but not “beating” the equally 
low price which has been offered to any of his customers by a competing seller. 

There is, of course, no price discrimination where the manufacturer charges 
all competing customers the same price. 


LIMITATION OF THE GOOD FAITH DEFENSE UNDER H.R. 11 ANDS. 11 


The Patman-Kefauver amendment (H. R. 11 and 8S. 11) would virtually elimi- 
nate, or at least severely limit, the right of a manufacturer to meet in good faith 
the lower price of a competitor. Enactment of this legislation would, in effect, 
deprive manufacturers of any legal means of defending against price raids by 
competitors. In fact, manufacturers would be placed in jeopardy of violating 
the price-discrimination provisions of the act each time they attempted to retain 
a customer by engaging in price competition. 

H. R. 11 and §S. 11 are specifically designed to overturn the Supreme Court’s 
Indiana Standard decision where it was held that a manufacturer could lower 
his price to one or more customers without necessarily having to make compara- 
ble reductions to all customers where done in good faith to meet a lower price 
offered to such customers by a competitor. 

Certain retail organizations have generated a pressure campaign in Congress 
to win approval of H. R. 11 and 8. 11. It should be noted that retailers have 
never been considered subject to the price-discrimination provisions of the 
Robinson-Patman Act. Thus retailers apparently feel that their right to meet 
prices of competitors should not be altered but are urging the Congress to deprive 
manufacturers of the self-same right. 

The examples cited in support of both sides of this issue are apparently 
hypothetical or at least haven’t been litigated. The situation referred to most 
often in congressional hearings as the one most likely to occur and present the 
most problems under the proposed legislation is as follows: 

A, a small manufacturer doing business in a limited area, sells his product to 
10 customers, all at a price of $1. B, a giant manufacturer in the same indus- 
try, sells a comparable product for 90 cents, but has not heretofore sold in the 
area serviced by A. B attempts to invade this market and offers A’s best 
customer a price of 90 cents on the product for which he has heretofore paid 
$1. This customer advises A that he will switch his business unless A meets 
the price of 90 cents offered by B. 

If A does not reduce his price to meet competition, he will lose his most 
valuable customer. As the law now stands he could reduce his price to 90 
cents to this 1 customer for the purpose of meeting in good faith the lower price 
of a competitor; he would not be required to reduce his price to his other 9 
customers. By reducing his price to this one customer A may be able to stave 
off B’s attempted invasion of his market. 

Under H. R. 11, A’s situation would be entirely different. That bill would 
not permit him to reduce his price to the 1 customer if certain intangible 
competitive injury ‘‘may” occur to his competitors or their customers, or to his 
other 9 purchasers and their customers. Thus A has the hard choice of losing 
a valuable customer for fear of violating the law or reducing his price to 90 
cents to all 10 of his customers, something it may be financially ruinous for 
him to do. Nevertheless, supporters of this legislation seem to feel that A 
should be required to lower his price to all 10 of his customers in order to meet 
the lower price offered to 1. Their argument seems to be that if a manufacturer 
can reduce his price for 1 customer he should be able to do so for all. Other- 
wise, it is asserted, the nonfavored 9 buyers are placed at a competitive dis- 
advantage with the favored buyer. In other words, they assert, it is better to 
sacrifice 1 manufacturer than to create injury to nonfavored buyers and their 
customers. 

This example seems to demonstrate that this legislation would probably force 
competing manufacturers to charge all customers the same price for fear of 
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violating the law. This would doubtless create price rigidity at all marketing 
levels and thus deprive manufacturers, buyers, and consumers of the fruits of 
competition. 

Proponents of the legislation admit that restricting the good-faith defense 
would to some extent hamper manufacturers of all sizes, small, medium, and 
large, in their attempts to compete effectively and efficiently. If our competitive 
economy is to be preserved, a manufacturer must be free to go into any and 
all markets and try to sell his products at the prevailing local price. By the 
same token, a manufacturer must, in order to survive, be permitted to lower 
his price in order to meet prices offered to one or more of his customers by a 
distant competitor just coming into his area. In so doing, he is merely giving 
the customer a price which is already aavilable to him. This freedom of action, 
the Trade Commission once stated, “is not only indispensable to a competitive 
economy, to the protection of consumers, but is an essential armament for small- 
business men in their efforts to hold as well as develop their share of the 
market.” 

It is apparent that no business can compete actively and vigorously if its efforts 
to meet competition are to be judged, after the fact, as proposed by H. R. 11, on 
the basis of whether or not some competitive injury occurs as a result of meeting 
in good faith the lower price of a competitor. 

In short, H. R. 11 would require a manufacturer to perform the functions of 
the Trade Commission and the Supreme Court, whose decisions are seldom 
unanimous, before he could run the risk of trying to keep a customer through 
good-faith concessions in price. As a practical matter, therefore, the good-faith 
defense would be completely ineffectual since before a manufacturer could arrive 
at the judicial judgments the proposed statute would require, his customers 
would no doubt have been lost to a competitor. 


SENATE JUDICIARY COM MITTEE 


Majority Minority 
James O. Eastland, Mississippi, chairman Alexander Wiley, Wisconsin * 
Estes Kefauver, Tennessee * William Langer, North Dakota‘ 
Olin D. Johnston, South Carolina William E. Jenner, Indiana 
Thomas C. Hennings, Jr., Missouri * Authur V. Watkins, Utah 
John L. McClellan, Arkansas Everett M. Dirksen, Illinois * 
Joseph C. O’Mahoney, Wyoming * John Marshall Butler, Maryland 
Matthew M. Neely, West Virginia * Roman L. Hruska, Nebraska 


Sam J. Ervin, Jr., North Carolina 


HOUSE JUDICIARY COMMITTEE 


Emanuel Celler, New York, chairman? Kenneth B. Keating, New York’ 
Francis E, Walter, Pennsylvania William M. McCulloch, Ohio? 
Thomas J. Lane, Massachusetts Patrick J. Hillings, California 
Michael A. Feighan, Ohio William E. Miller, New York? 
Frank Chelf, Kentucky Dean P. Taylor, New York 
Edwin E. Willis, Louisiana Usher L. Burdick, North Dakota 
James B. Frazier, Jr., Tennessee Laurence Curtis, Massachusetts 
Peter W. Rodino, Jr., New Jersey * John M. Robsion, Jr., Kentucky 
E. L. Forrester, Georgia DeWitt S. Hyde, Maryland 
Byron G. Rogers, Colorado’? Richard H. Poff, Virginia 
Harold D. Donahue, Massachusetts William C. Cramer, Florida 
Jack Brooks, Texas Arch A. Moore, Jr., West Virginia 
William M. Tuck, Virginia Russell W. Keeney, Illinois 
Robert T. Ashmore, South Carolina F. Jay Nimtz, Indiana 


Charles A. Boyle, Illinois 
Earl Chudoff, Pennsylvania 
John Dowdy, Texas 
Lester Holtzman, Illinois * 
1 Members of Senate Judiciary Monopoly and Antitrust Subcommittee; Estes Kefauver, 


chairman. 
2 Members of House Judiciary Antitrust Subcommittee ; Emanuel Celler, chairman 
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ExHIBIT 63 


[Official Bulletin] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, 
Detroit, Mich. 


HAWLEY’sS SPEECH CHALLENGES OIL INDUSTRY LEADERS TO MAKE THE FREE ENTER- 
PRISE SYSTEM WORK BY EXTENDING INSTEAD OF SUPPRESSING ECONOMIC FREEDOM 
IN THEIR RELATIONS WITH RETAILERS 


NCPR President Cash B. Hawley has challenged oil industry leaders who 
complain of oil’s divided house to put their house in order by restoring economic 
freedom to retailers. 

If the industry really fears Government regulation, it should stop inviting such 
regulation by shortsighted destructive practices, Mr. Hawley declared in an 
nddress to the Virginia Gasoline Retailers Association at Richmond 
September 19. 

You can’t have freedom without giving freedom, and conversely dictatorship 
in the oil industry may conceivably give way to Government dictatorship over 
the oil industry, the speaker said. 

“If freedom from Government interference is a good thing for suppliers, why 
isn’t freedom from suppliers’ interference a justifiable objective for retailers? 
If the industry wants freedom from interference, let the industry practice what 
it preaches,” the NCPR president declared. 

Attached is the completed text of Mr. Hawley’s address. 


JOHN W. NERLINGER, Jr., 
Executive Secretary. 
WILLIAM D. Snow, 
General Counsel. 


Appress or CasH B. HAWLEY, RICHMOND, VA., SEPTEMBER 19, 1956 
FREE ENTERPRISE AND THE OIL INDUSTRY 


It gives me deep satisfaction to be with you today and participate in your first 
annual convention. As president of the National Congress of Petroleum Re- 
tailers, I have observed and approved the efforts of your leaders to make this 
day possible—and I know how much your organization is needed and how much 
good you can contribute. 

A new force is at work in America—a force for good—and a force to which 
your splendid organization is making a significant contribution. It is the force 
of an awakened small-business consciousness and determination to fight for 
equality of opportunity in the American free-enterprise System. 

More than 100 years ago a great American statesman in a famous oration 
proclaimed that the greatest treasure of America was not in the fertility of our 
fields, or the productivity of our shops and factories or the prosperity of our 
commerce, or the gold in our vaults—but the constitutional system under which 
men labor to create this wealth—secure in their efforts and protected by the 
Bill of Rights in their civil and political liberties. 

Today, we can repeat how magnificently the Founding Fathers protected us 
in the Bill of Rights against political tyranny. We also see in the changes which 
have been wrought since Webster’s day the further wisdom of the Founding 
Fathers in granting to Congress through the interstate commerce clause the 
power to protect us against yet another and perhaps equally destructive form of 
tyranny; namely, the tyranny which may be wrought by unchecked concentra- 
tions of private economic power. 

The great span of freedom—the great high road from poverty to plenty and 
from servility to dignity—rests upon the pillars of political and civil liberty, and 
it also rests upon the pillars left to Congress to provide—protection for economic 
freedom and fair opportunity—protection for individual small-business men 
against tyranny and abuses by monopolies and other unchecked concentrations 
of economic power. 

The antitrust laws are the means by which Congress seeks to effectuate this 
protection. 

I do not have to tell this group why small business needs this protection. Yet 
there are those in high places in the oil industry who appear to be in the dark 
upon this important matter and suffering from the dangerous misconception 
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that American antitrust laws and their vigorous enforcement are some sort of 
Socialist plot against the United States, and especially against the integrated 
oil industry. Here is a report from the Detroit Free Press of Thursday, Sep- 
tember 13, 1956: 

“Complaint against Government antitrust actions under the Eisenhower 
administration * * *. Dr. Robert E. Wilson, chairman of Standard Oil Company 
of Indiana, speaking to the Connecticut Manufacturers Association, blamed 
‘planned economy enthusiasts’ for the recent rash of Government suits against 
business. He said he was sure ‘the ethical standards of business are at an all- 
time high.’ He implied that there are working proponents of Socialism in the 
Government regardless of what party is in power. ‘Our Federal bureaucracy 
has for many years been overrun with so-called bright young men who are 100 
percent for the planned economy,’ he said. ‘They want to discredit private 
business management if they can. They use their positions to create dissension 
between Government and business, to harness business with complicated and 
conflicting regulations and litigations.’ ” 

The press release by the American Petroleum Institute on a speech by its 
president, Frank M. Porter, April 30 this year, quotes Mr. Porter as comparing 
criticism of the oil industry to criticism from overseas of the American foreign 
aid program. The press release says: 

“Porter said the overseas attacks are inspired largely by Communists, while 
here at home, they are masterminded by those of Communist, Socialist and left- 
wing persuasion who have recruited ‘those who have somehow, somewhere along 
the way, lost faith in American ideals.’ ” 

The answer to Mr. Porter and the other representatives of the integrated oil 
companies who have taken similar positions is to be found in the constitutional 
history of the United States and in a study of present business conditions. Espe- 
cially in point, I believe, are a few paragraphs from the statement of Senator 
Joseph C. O'Mahoney in opening hearings of the Senate Antitrust Subcommittee 
on the equality of opportunity bill June 21 of this year: 

“* * * T have been accused over many years of advocating the abolition of 
big business. That accusation is the device of those why would prevent reform, 
a campaign by which they hope to discredit those of us who have been willing to 
make this long battle for economic freedom. 

“T have never said that big business was inherently an evil * * *. 

“We could not have fought the war without big business. But it is a very 
different thing to say that big business is a necessity and to say, as some of 
the publicists do, that big business ought to be permitted to operate under its 
own rules, and without any regulation in the public interest. 

“T want to repeat what I have said many times before: Regulation is one 
thing; control is another. The Constitution of the United States provides, in the 
simplest of simple language, that the Congress of the United States shall have 
power to regulate commerce among the States, with foreign nations, and with 
the Indian tribes. 

“The word ‘regulate’ comes from the Constitution of the United States. So 
when we say we stand for the regulation of commerce, we are not occupying any 
seditious, any subversive, any Socialist, any Communist point of view. We are 
expressing only the point of view of the great men who drew the Constitution 
of the United States. 

“The only control that is sought to be established over commerce in the 
United States is the control that big business seeks to establish, the control 
by which it erects block after block against the existence of small business, and 
this control has become so great that it extends even to the Middle East, where 
the tensions of the world are now concentrated, and where almost any day war 
may break out, not over any principles of freedom and liberty, but over who 
shall control the oil production of the Middle East. 

“Those of us who are fighting for economic freedom for little business are 
fighting for constitutional principles; and those who are resisting that fight, no 
matter where they be, in Government or out of Government, in the chanceries of 
Wall Street or mere spokesmen for these large companies in the law offices of 
Washington and of the various capitals of the States—those, I say, who sre 
resisting the regulation of commerce, in the public interest are working against 
a fundmental principle of the Constitution of the United States.” 

The hearing at which Senator O’Mahoney spoke those scholarly and coura- 
geous words was held upon a bill to strengthen the Robinson-Patman Act which 
had been sought by the Nation’s service station operators because untold 
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thousands are being crushed out of business every year by vicious price dis- 
crimination practices. Yet in the opinion of many of the so-called leaders of 
the integrated oii industry, going to Washington for help on abuses which the 
industry fails to remedy is itself a dangerous, if not un-American undertaking. 

However, the dominant companies in the oil industry do not hesitate to go 
to Washington. In fact, they make a pretty big business of it as disclosed by 
the recent Special Senate Lobby Investigating Committee under the chairman- 
ship of Senator McClellan of Arkansas where testimony showed that Standard 
Oil Company of Indiana had spent more than $1,500 for wires to a single Senator 
on the natural gas bill—wires which, in a number of cases, were phoneys, never 
having been authorized by those whose names were signed to them, nor is the 
oil industry’s lobbying activity a new development. A very helpful review of 
the inconsistency between the major companies’ advice to retailers that they 
should “stay away from Washington” and the companies’ own habit of going to 
Washington for special favors is contained in the address of Roger B. Stafford, 
the distinguished editor of Super Service Station magazine, at our recent annual 
session. Here is what Mr. Stafford said: 

“* * * Now we hear a lot of advice to retailers to stay away from government, 
to stay away from Washington. It has come from major oil company men, some 
of whom might lead the uninitiated to believe that big business never goes to 
Washington. 

“If you believe it doesn’t, let’s take another look at the record to see a few 
of the things that have happened since a Federal Oil Conservation Board was 
appointed by President Coolidge in 1924: 

“The industry sought Federal Government help to stop the flood of crude oil 
from the many new pools being discovered in the midcontinent, Southwest and 
California in the middle 1920’s. 

“There was a parade of oil producers to Washington from 1924 until the early 
days of the New Deal when an Interstate Compact Commission was established 
as a vehicle for the cooperative regulation of crude oil production by agencies 
of member States. 

“This commission followed an Oil States’ Advisory Committee which estimated 
future demand for petroleum, recommended production quotas to member States, 
and coordinated production control efforts among the States. 

“The industry got into the Revenue Act of 1932 a tariff of 0.5 cents a gallon 
on crude oil and 2.5 cents a gallon on gasoline, 

“The National Industrial Recovery Act, as passed, contained a section pro- 
hibiting the shipment in interstate commerce of any crude oil, or products of 
that oil, produced in excess of allotments to various producers granted by State 
regulatory bodies. The section was contested and voided on a technicality. Its 
contents shortly thereafter were included in a temporary measure styled the 
Conolley ‘Hot Oil’ Act. This law later was made permanent and is still on the 
books. 

“Domestic production is controlled under the interstate compact, the volume 
being based on estimates of demand made by the Oil and Gas Division of the 
Department of the Interior. 

“Imports of crude oil are restricted under a so-called voluntary arrangement 
in which the Government is an adviser. 

“These regulations, until recently, have supported crude oil prices all the 
time the floor was collapsing under retail gasoline prices. 

“Many of the companies supported identical production regulatory bills in 
Congress in 1933 which bore the names of Senator Capper og the oil-producing 
State of Kansas and Representative Marland, of Oklahoma, who had developed 
and had been president of an important integrated oil company. 

“The producing division of the industry has been aided by special Federal de 
pletion allowances on the crude oil they produce. It is 27144 percent of the value 
of the oil. At $3 a barrel for crude, the allowance amounts to almost 2 cents 
a gallon on the products. Many oil marketers—jobbers and dealers—are con- 
vinced that some of this money is used to overbuild market facilities. I don't 
know that this is being done, but it could be done. I mention it to prove that 
big oil is not living without favor. 

“Big oil is even opposing in some States the effort of little retailers to get 
back tax money they have paid on gasoline that is lost through catastronhe 
or in the normal conduct of their business. A majority of States grants the 
distributors rebates or reductions of taxes on lost gasoline. Few do as much 
for retailers. 
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“This shows that your suppliers have come not only to Washington but they 
have gone and are going to State capitals to seek this and that for their own 
interests. 

“They are organized. The retailers, too, must organize strongly—and stay 
organized. They must get whatever is needed to protect them against destruct- 
ive forces just as the large companies, who advise ‘Keep away from government,’ 
go to government when they are in trouble. * * *” 

Coming back now to the recent address of Mr. Frank Porter, referred to above, 
in that address Mr. Porter declared that today the oil industry “is fighting for 
its life’ against adversaries whose “aim is the complete nationalization of oil 
and all its workings.” 

If the oil industry is really in such peril as Mr. Porter appears to believe, per- 
haps the industry leadership could do with a few suggestions from the ranks of 
retailers—so here goes: 

My suggestions have a common theme. They involve broadening the base 
of the free enterprise system in the petroleum industry, particularly in the 
retail petroleum industry. They involve making the free enterprise system 
work by expanding it instead of suppressing it. I have been a small-business 
man in the retail petroleum industry for 26 years. From personal experience 
I know a good deal about hard competition, rough competition, and free enter- 
prise. As a dealer association official and executive, I have also learned a 
good deal about the consequences of suppressing free competition in the retail 
petroleum industry through destructive and repressive oil company practices 
and policies. My suggestions based on my experience and study are plain talk 
about free enterprise from a_ service-station operator. Apparently, the oil 
industry needs these suggestions, and here they are: 

Suggestion No. 1.—The industry should start practicing what it preaches. 

“We are fighting for freedom itself,” Mr. Potter said, “and either the oil 
industry stays free or one by one the lights of private enterprise will go out,” 
ete. In the long run, you can’t have freedom without giving freedom, and con- 
versely distatorship in the oil industry may conceivably give way to Government 
dictatorship over the oil industry. If freedom for the oil industry is interpreted 
to mean freedom to exploit lessee service-station operators and other retailers, 
Mr. Porter should not expect such retailers to “speak up boldly and plainly in 
defense of the oil business.” In other. words, if freedom from Government 
interference is a good thing for suppliers, why isn’t freedom from suppliers’ 
interference a justifiable objective for retailers? If the industry wants freedom 
from interference, we repeat, let the industry practice what it preaches. 

Suggestion No. 2.—Since all members of the oil industry are asked to speak 
up “in defense of the oil industry” why not give all members of the industry 
something to defend other than a leasehold business which can be terminated 
at the suppliers’ will? 

In the field of conservation, we have heard considerable about oil lost in the 
ground or at the wellhead through unscientific production, and the industry 
has cooperated with Government efforts in solving this problem which arose 
through predatory explotation in natural resources by individual producers. 
What about the predatory exploitation of social, economic, and human resources 
of the estimated 60,000 service-station operators who fail in business, quit 
business or are forced out of business every year through unfair competitive 
practices? Men whose tenure, security, and economic opportunities in the in- 
dustry are unduly restricted will not be encouraged to protect what they do not 
have. 

To repeat, the Nation’s retailers will speak up in defense of the oil industry 
when the oil industry speaks up in their defense against the unfair competitive 
practices which continue year after year. And by way of comparison with their 
own inaction and objections after the Roosevelt hearings, we ask these oil indus- 
try leaders to consider the several constructive steps taken by automobile manu- 
facturing companies to meet their dealers’ complaints following a similar 
congressional investigation last summer. 

Suggestion No. 8.—Since it is implied in Mr. Porter’s statement that existing 
industry leadership has failed to keep the industry out of the clutches of 
impending nationalization, let’s broaden the base of industry leadership and 
broaden the interests which are served in industry programs and decisions to 
include the retailers who are numerically more numerous several times over 
than all the rest of the industry combined. In other words, let’s wake up to 
the fact that this is both America and the 20th century, the land of democracy 
and the era of democracy, when everyday people, common people, ordinary 
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people, share with their supposed betters the privilege of choosing goals to 
which their property, taxes, lives and efforts shall be committed. Perhaps 
the plain ordinary retailers in this business, if they are included in industry 
orgaaizations and their voice given a proportionate weight, will point the way to 
escaping such nationalization. 

If the oil industry is really interested in the preservation of the free competi- 
tive system, we ask its commendation for NCPR’s efforts in focusing the atten- 
tion of Congress and the public upon economic abuses and injuries which corrupt 
and counterfeit the free enterprise system in the petroleum industry. 

The testimony which was adduced at the Roosevelt committee hearings and 
other congressional investigations of monopolistic practices demonstrated that we 
are faced with the problem not merely of maintaining and expanding, but also to 
some extent of initiating ad creating freedom of enterprise in the retail petroleum 
industry. Repressive practices such as lease domination, control of retailers’ 
prices, fake price wars, price discrimination and TBA pressure have prevented 
the so-called independent service station operators from enjoying the rights which 
make a Man independent. Some of these oppressions have been in direct violation 
of existing laws, and for this reason, NCPR has carried on a vigorous law-enforce- 
ment program, but others require strengthening of the antitrust laws if they are 
to be effectively prevented. We need such additional antitrust legislation as the 
Patman-Kefauver equality of opportunity bill, the Roosevelt freedom of choice in 
trade bill, prevention of a supplier using company-operated and commission sta- 
tions to fix prices through a law prohibiting such unfair competition, and exten- 
sion of the automobile dealers day in court bill to include service station 
operators. 

Here is something which I wish it were possible for the major oil company 
executives to grasp: That every single one of our legislative proposals is directed 
at protecting free enterprise, not corrupting it. 

Price discrimination is counterfeit competition. It corrupts the channels of 
honest competition as surely as fake wires corrupt the channels of communication. 
By preventing corrupt and counterfeit competition we enable honest competition 
to survive. Domination of lessee dealers is not competition, it is authoritarian- 
ism which locks out competition from the stations which are controlled and which 
denies the opportunity to compete to the dealers who are locked in. The Roose- 
velt freedom of choice in trade bill will protect freedom of enterprise in service 
stations. 

Similarly, a law prohibiting price fixing through company operated and com- 
mission stations will expand the area of true competition prohibiting the unfair 
and destructive type. 

The oil industry leaders who fear nationalization so much and who profess their 
deepest loyalty to the free enterprise system have a wonderful opportunity to 
help preserve the free enterprise system by supporting these NCPR legislative 
proposals. Since they may not be so enlightened, however, it is truly thrilling to 
be here and to know that there is another strong organization of service station 
operators united in our great purpose of making the American system of economic 
freedom and opportunity work. I believe we will succeed. 


{Official Bulletin and press release] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., October 17, 1956. 


HAWLEY’s SPEECH GIVES NCPR PHILOSOPHY 


NCPR President Cash B. Hawley summarized the philosophy of NCPR’s legal, 
legislative, and industry relations programs in an address today, October 17, at 
the annual convention of the Allied Gasoline Retailers Association of Florida at 
Orlando, Fla. 

Condemning the economic philosophy which tolerates and defends such destrue- 
tive practices as price discrimination, squeeze-out competition and denial of 
business freedom to retailers, Mr. Hawley said NCPR has worked conscientiously 
and devotedly through industry relations channels to encourage development in 
the industry of ethical business standards which would eliminate such practices. 

This industry-relations program is being continued, but NCPR’s vigorous law 
enforcement and legislative programs are needed to reach those “whose calloused 
greed and lawless selfishness cannot be reached through an industry-relations 
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program or through an appeal to ethical business concepts,” the speaker declared. 

Mr. Hawley emphasized that every single one of NCPR’s legislative proposals 
and everything which has been accomplished in NCPR’s law-enforcement pro- 
gram is directed at protecting and extending the free-competitive system in the 
oil industry. 

“Here is the heart of our philosophy,’ Mr. Hawley declared. ‘We are un- 
alterably opposed to the destructive economic practices which destroy the free- 
enterprise system and invite nationalization, and we are energetically pursuing 
a legal and legislative program as well as an industry-relations program which 
should lead to the elimination of these destructive practices.” 

The convention of the Florida association is being held at the Angebilt Hotel, 
and Mr. Hawley’s address was at a general convention session. He met with 
the association’s board of directors the preceding afternoon to discuss NCPR’s 
programs and the 1958 NCPR convention to be held in Miami with the Florida 
association as host. 

Copy of Mr. Hawley’s talk is enclosed. 

JOHN W. NERLINGER, Jr., Executive Secretary. 
WILLIAM D. SNow, General Counsel. 


ADDRESS BY NSPR PRESIDENT Casu B. HAWLEY, TO ALLIED GASOLINE RETAILERS 
ASSOCIATION OF FLORIDA, ORLANDO, FLA., OCTOBER 17, 1956 


NCPR’s PROGRAM FOR PRESERVATION OF THE FREE-EXNTERPRISE SYSTEM THROUGH 
ELIMINATION OF COUNTERFEIT COMPETITION IN THE PETROLEUM INDUSTRY 


(Notr.—In the first portion of his address, Mr. Hawley discussed 10 basic 
economic problems of the retail petroleum industry and steps taken by NCPR to 
find solutions to these problems. In the last portion of his address quoted below, 
he summarized the philosophy of NCPR in dealing with these problems.) 

The problems with which we have been confronted and are confronted—price 
discrimination to destroy dealers’ margins, squeeze-out competition through com- 
pany-operated and commission-type stations, TBA pressure, short-term and in- 
equitable leases, suppliers domination of lessees as to business methods, wasteful 
and destructive overbuilding of stations, lease cancellations and terminations, 
and the other problems discussed—all have one thing in common. Every one of 
those problems arises from business conduct which corrupts or counterfeits the 
free-competitive system which is the basis of American prosperity and abundance. 
Every one of those problems arises from business conduct which denies to mem- 
bers of the retail petroleum industry the economic independence and equality 
of opportunity which are the two cornerstones of our free-competitive system 
and without which the free-competitive system cannot survive. 

We believe there is something wrong with the economic philosophy which 
tolerates and defends such destructive practices as price discrimination, squeeze- 
out competition, and denial of business freedom to retailers. The economic 
philosophy which tolerates and defends such practices in reality tolerates and 
defends the erosion and wasting away of the basic foundations of our American 
business system. 

Ever since the establishment of NCPR in 1947, we have been warning the 
industry against these practices which are so destructive of our American free- 
enterprise system—practices which, if we are to believe the fears of certain in- 
dustry leaders, may well lead to nationalization of our great industry. 

Moreover, recognizing that the ideal method for the elimination of these prac- 
tices would be the development within the industry of enlightened concepts of 
ethical business conduct which would totally reject such unfair and destructive 
practices, we have worked conscientiously and devotedly through industry rela- 
tions channels to encourage development in the industry of such ethical business 
concepts. We have pursued this program in the face of many discouragements 
and obstacles, and we intend to continue pursuing it. 

We sincerely wish that our industry relations program might have succeeded 
to a point where other means would be unnecessary, but that has not yet oc- 
curred. To cite an example: Since the destructive price discrimination prac- 
tices of a single company can destroy the margins, earnings, and savings of 
dealers of all companies in whole marketing areas, and there have been many 
cases where this has happened, we have been forced to recognize the need for 
an energetic antitrust law enforcement program to reach those whose calloused 








1436 TO AMEND SECTION 2 OF THE CLAYTON ACT 


greed or lawless selfishness cannot be reached through an industry relations pro- 
gram or through an appeal to ethical business concepts. 

Likewise, the inadequacy in certain circumstances of existing laws to protect 
minimum standards of fair competition (and in one case at least, namely, the 
Standard-Detroit decision, the action of the Supreme Court in weakening an 
existing law) have made it necessary to seek additional legislation for the 
protection of fair competition—examples being our support for the equality of 
opportunity bill which will restore the effectiveness of the Robinson-Patman Act, 
our support for the Roosevelt freedom of choice in trade bill to more effectively 
prevent TBA coercion and to give lease protection, and our support for legislation 
which will prohibit squeeze-out competition through suppliers’ use of company 
operated and commission stations. 

I pointed out above that every single one of the major economic problems 
of the retail petroleum industry involves a weakening of the free-enterprise 
system through destruction of economic independence and equality of opportu- 
nity for retailers, both of which are so essential for the preservation of our free- 
enterprise system ; and now I would like to point out with all of the emphasis of 
which I am capable something which it is hardly necessary to tell a retailer 
audience, but which I hope may be overheard by some of the major company 
people whose apparent confusion this statement will help to correct. Here is 
what I want to emphasize: 

very single one of our legislative proposals and everything which we have 
accomplished in our law-enforcement program, I repeat, every single proposal 
and action is directed to protecting and extending the free competitive system 
in the oil industry. 

Price discrimination is connterfeit competition. It corrupts the channels of 
honest competition as surely as fake wires corrupt the channels of communica- 
tion. By preventing corrupt and counterfeit competition, we enable honest 
competition to survive. Likewise, domination of lessee dealers is not competi- 
tion—it is authoritarianism which locks out competition from the stations which 
are controlled and which denies the opportunity to compete to the dealers who 
are locked in. The Roosevelt freedom of choice in trade bill will protect freedom 
of enterprise in service stations. Likewise, a law which will prevent the use 
of company-operated and commission stations to squeeze out independent retailer 
competition will protect and extend the area of the free competitive system. 
Every single one of our legislative proposals and every single action which we 
have taken in the field of law enforcement has the same philosophy and the 
same purpose—to protect and to extend the free competitive system and to pre- 
vent or prohibit destructive practices which corrode and corrupt the free com- 
petitive system. 

Here is the heart of our philosophy : We are unalterably opposed to the destruc- 
tive economic practices which destroy the free-enterprise system and invite 
nationalization, and we are energetically pursuing a legal and legislative pro- 
gram as well as an industry relations program which should lead to the elimina- 
tion of these destructive practices. 

In keeping with the title of my talk “NCPR’s Program for Preservation of the 
Free Enterprise System Through Elimination of Counterfeit Competition in the 
Petroleum Industry,’ I have discussed the problems of our industry and NCPR’s 
program for solving them, and I have discussed the NCPR philosophy which 
guides this program showing how each item in our program aims at preservation 
of the free-enterprise system. Let me close by saying the counterfeit competition 
which destroys retailers’ economic independence and equality of opportunity 
is bad for the whole industry and the whole country. It corrupts the integrity 
of the oil market place just as counterfeit money corrupts the integrity of the 
medium of exchange in which we deal. Laws against counterfeiting are not for 
the protection of bankers alone, but for protection of all who earn, have, or use 
money, and the laws we propose for the prevention of counterfeit competition 
in the petroleum industry, likewise are for the benefit of all. While retailers’ 
need for such protection is the most acute by reason of the hardships to which 
we have been subjected, every division of the petroleum industry which prospers 
under the free-enterprise system should support laws which will protect and 
advance the free-enterprise system. Is that too much to expect? 

It is grand to have the wonderful support of your splendid growing State 
organization in advancing the great principles to which we are committed—and 
in closing, I express to all of you the deepest appreciation of our NCPR officers 
for your wonderful cooperation. 
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Urgent Request TO ALL NCPR DEALER ApvisoRY BOARD MEMBERS 


Attached is copy of a bulletin sent today to the principal officer or trade execu- 
tive of your association. We believe it is one of the most important bulletins 
we have ever sent out—because so much depends on the action which is re- 
quested being taken. 

Will you please do your part by contacting your association office now and 
offering to participate in the congressional interviews which must be made within 
the next 10 days if they are to accomplish their purpose. Then follow up your 
call by helping to plan the interview and carrying it out. Your individual par- 
ticipation in these interviews will be of the greatest importance because of your 
familiarity with the Equality bill through NCPR bulletins and because of 
your position as an outstanding dealer. 

. Casu B. Haw ey, President. 


[Official bulletin] 






NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., October 18, 1956. 


ACTION NEEDED Now To SECURE ADOPTION OF THE EQUALITY BILL IN THE 
85rH CONGRESS 


















The 85th Congress will convene in January 1957, and our Equality of Oppor- 
tunity bill will be reintroduced in the opening days of the session. But we cannot 
wait until January to commence the efforts which are necessary to secure passage 
of this important legislation. In fact, the success of our fight to secure adop- 
tion of this bill may well depend on what we do between now and election day, 
November 6, when the men who will comprise the 85th Congress will be chosen, 

Under the American system of government, we the people are the most impor- 
tant factor in government. Particularly in election years do political leaders 
listen to what we the people have to say, provided we speak up. That is what 
we have to do now. 

Right now we have an unparalleled opportunity for speaking up in interviews 
with the congressional and senatorial candidates, and it is urgently requested 
that every NCP affiliated association fully utilize this opportunity. 


URGENT REQUEST 


























During the next 10 days, have a delegation of informed dealers from your as- 
sociation meet with every congressional candidate in your State (unless covered 
by another NCPR affiliated association) and also with both senatorial candi- 
dates if a Senator is being elected in your State this year. At this meeting 
your delegation should present the candidate with a copy of the explanation of 
the equality bill of which copies are enclosed for each candidate, forcefully 
state the reasons for your interest in this bill and earnestly request the candi- 
date’s support and position on this vital measure. 

If the candidate you are interviewing signed the discharge petition in the 
House or cosponsored the bill in the Senate, thank him for his support and tell 
him of the even greater need for adoption of this bill as time goes along, and 
ask for assurance of his vigorous support so that you may so advise your mem- 
bers. 

If the candidate you are interviewing has not been previously committed on 
this bill or failed to support it in the House or Senate, be sure to give him the 
reasons why we need this bill. Point out that price discrimination destroys 
small business, that new waves of price discrimination have been on the in- 
crease since the decision in the Standard-Detroit case opening up the good-faith 
loophole in the Robinson-Patman Act. Describe how major companies destroy 
independent brand competition, move distress gasoline and cut retailers’ mar- 
gins through giving discriminatory price reductions or subsidies to a few deal- 
ers while others lose their margins in order to stay in business. Describe how 
thousands of service station operators are being crushed out of business by 
price discrimination which can be prevented under the equality bill. 

In the rush and heat of campaigning, particularly in the weeks just ahead, 
eandidates can hardly be expected to carefully study and answer their mail. 
Hence, it is of the utmost importance that you meet personally with the candi- 
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dates in your State. If the candidate shows interest but is unable to give you 
his position on the bill, make the effort necessary to meet with him a second 
time after he has had a chance to study the printed explanation which you 
leave with him. 

The goal of these interviews is to make it possible for you and our other affili- 
ates to write your Congressmen and Senators in January reminding them of 
your interviews in October and of their promise of support and asking their 
special effort to get this bill through committee and to the floor for a vote in 
the first half of the 85th Congress. 

In order that we may coordinate our strategy, will you please give NCPR 
headquarters’ office a report on your interview with each candidate and sub- 
stance of the candidate’s statements to you. 


Casu B. HAw ey, President. 
JOHN W. NERLINGER, Jr., Executive Secretary 
WiLLiaAM D. Snow, General Counsel. 


[Official Bulletin and Press Release] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS INC., 
Detroit Mich., November 20, 1956 


NERLINGER’S SPEECH OUTLINES NCPR Ficut ror EcoNOMIC INDEPENDENCE AND 
EQUALITY OF OPPORTUNITY 


NCPR executive secretary John W. Nerlinger, Jr. speaking in Denver, Colo., 
today before a statewide dealer rally sponsored by the Petroleum Retailers As- 
sociation of Colorado outlined NCPR’s fight for economic independence and 
equality of opportunity. 

Condemning the uneconomic overconstruction of service stations, TBA pres- 
sure and supplier interference with retailers’ margins, Nerlinger stated that 
all of NCPR’s legislative proposals, everything that has been accomplished in 
NCPR’s law enforcement program and every action undertaken by NCPR in its 
industry relations program have been directed toward a single purpose—pro- 
tecting and extending the free competitive system in the oil industry. 

He said that although spokesmen for the intergrated oil companies are among 
the loudest and most articulate advocates of the free enterprise system, what 
startled and disappointed NCPR and the Nation’s retailers was that in their 
marketing policies and relations with retailers, “so many of these same in- 
tegrated companies are thwarting and undermining the very free enterprise 
system which their leaders extoll.” 

Stating that the oil industry has prospered in a free economy by fostering 
demand and by meeting it with good products at a profit, Nerlinger charged that 
this same industry has denied the advantages and rewards of the free enterprise 
system to the men who sell and install its products at the consumer level. “If 
the oil industry wants freedom from Government interference, I sincerely be- 
lieve the industry must practice what it preaches and support freedom for re- 
tailers”, Nerlinger declared. 

“We are among the smallest of small-business men. Perhaps that is why some 
so-called leaders of the oil industry appear to regard our stake in the free enter- 
prise system with contempt. Perhaps that is why we have been attacked by 
those who serve the interests of these short-sighted leaders—attacked for want- 
ing to make the petroleum industry safe for the American system of economic 
freedom and opportunity. But we have not been deterred by those attacks, and 
for the sake of our members, and also for the sake of the oil industry, I fervently 
hope that we shall not be deterred. For, if we fail, less moderate means will 
surely be advanced,” the speaker stated. 

The statewide dealer rally being held at the American Legion Hall in Denver 
is expected to draw retailers from all sections of Colorado. Mr. Nerlinger’s ad- 
dress followed presentations by speakers from other segments of the industry 
and by Lt. Gov. Steven McNichols of Colorado. 

Copy of Mr. Nerlinger’s talk is enclosed. 

CasH B. Hawtey, President. 
WILLIAM D. Snow, General Counsel 
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ADDRESS BY JOHN W. NERLINGER, JR., ExECUTIVE SECRETARY, NATIONAL CONGRESS 
OF PETROLEUM RETAILERS AT STATEWIDE DEALER RALLY SPONSORED BY PETROLEUM 
RETAILERS ASSOCIATION OF COLORADO, DENVER, CoLo., TUESDAY, NOVEMBER 20, 
1956 


OuR FIGHT FOR ECONOMIC INDEPENDENCE AND EQUALITY OF OPPORTUNITY 


(Notre.—In the first portion of his address, Mr. Nerlinger discussed the follow- 
ing 10 basic economic problems of the retail petroleum industry and steps taken 
by NCPR to find solutions to these problems: price wars; price discrimination ; 
inequitable service station leases; tire, battery, and accessory pressure; uneco- 
nomic overconstruction of service stations; trade diversion; Government compe- 
tition with private enterprise ; consignee and company operated service stations; 
shrinkage and evaporation losses; and need for dealer-education programs. In 
the last portion of his address quoted below, he summarized NCPR’s philosophy 
that the free-enterprise system can be made to work in the petroleum industry 
by extending economic independence and equality of opportunity to retailers. ) 

The proposals which NCPR has advanced for curing the sickness of the retail 
petroleum industry all have a common object and a common purpose—to restore 
the conditions of the free-enterprise system of our industry, and to restore to the 
menu who comprise our industry the advantages and the rewards of a free market 
for the products they sell and install. 

Every single one of our legislative proposals, everything which we have ac- 
complished in our law-enforcement program, every action which we have asked 
the industry to take in our industry-relations program, and everything we have 
proposed in our public-relations program—all of these proposals and actions 
have been directed, and are directed, to a single purpose—protecting and extend- 
ing the free competitive system in the oil industry. 

I du not need to remind this audience that spokesmen for the integrated oil 
companies, all too frequently referred to as “The Oil Industry,” are among the 
loudest and most articulate advocates of the free-enterprise system. 

Reports of speeches by executives of one major company after another can 
be read in the trade press month after month—extolling the virtues of the free- 
enterprise system and viewing its future with alarm. 

What startles and disappoints us, however, is that in their marketing policies 
and relations with retailers, so many of these same integrated companies are 
thwarting and undermining the very free-enterprise system which their leaders 
extoll. 

All too often in the retail petroleum industry, as our review of the problems 
has shown, margins and prices are fixed not by free competition but by supplier 
interference—through price discrimination which counterfeits the market price 
at which retailers buy gasoline—and by sales below cost in company-operated 
and commission stations which control the price at which retailers may sell 
gasoline, crushing their margins below the level which would be established by 
free competition. 

These are anticompetitive practices because they destroy competition and lead 
to monopoly control of our industry and because they deny to retailers the 
economic independence and equality of opportunity which are the cornerstones 
of the free-enterprise system. 

The saturation overbuilding of service stations is another practice by which 
the reat majority of major oil companies violate basie principles of the free- 
enterprise system. These facilities defy the law of supply and demand, funda- 
mental to the free-enterprise system, because they do not earn, and cannot earn, 
the normal net income for real-estate investment properties. 

Monopoly-type control of retailers’ tire, battery, and accessory purchases by 
a number of major suppliers is another violation of basie principles of the free- 
enterprise system. 

These supplier interferences with retailers’ economic freedom have been 
going on so long now that the companies who are perpetrating them may have 
closed their eyes to the mounting economic consequences of these practices. 
Perhaps they have come to feel that the even-handed justice which overtakes 
those who violate economic laws will somehow turn aside and leave them 
unscathed. They loudly proclaimed how serious it was for various New Deal 
agencies to allegedly violate the economic laws of supply and demand through 
regulation of business, yet they appear to feel that violations committed by 
themselves in controlling the businesses of their retailers are somehow excusable 
or commendable. But the age-old consequences of violating economic laws have 
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occurred, and will continue to occur, nonetheless. The economic sickness which 
grips the retail petroleum industry as a result of these practices will deepen 
and spread to other divisions of the industry—-as surely as physical illness be- 
falls those who break nature’s laws of health, and spreads to other parts of 
the body when the cause is not eliminated. 

All industry, all business, all who work, have a right to the fruits of their 
labor. Yet year after year, hardship margins on gasoline imposed through price 
discrimination and sales below cost in company-operated and commission sta- 
tions, deprive thousands upon thousands of intelligent, hard-working, clear- 
thinking retailers and their families of their just rewards under the free-enter- 
prise system. 

Thousands upon thousands of business failures among service-station oper- 
ators and check-outs due to inability to make a decent living go on and on-— 
and some day there will not be enough millions of dollars in the Oil Industry 
Information Fund to offset what these unfortunate men have to say, and will 
have to say, about oil progress. 

I say with great solemnity that the oil idustry cannot escape the consequences 
of its own wrong thinking. It has prospered in a free economy by fostering 
demand and by meeting it with good products at a profit, but it has denied the 
advantages and rewards of the free-enterprise system to the men who sell and 
install its products at the consumer level. 

In the long run, you can’t have freedom without giving freedom. If the 
oil industry wants freedom from Government interference, I sincerely believe 
the industry must practice what it preaches and support freedom for retailers. 

We are among the smallest of small-business men. Perhaps that is why 
some so-called leaders of the oil industry appear to regard our stake in the free 
enterprise system with contempt. Perhaps that is why we have been attacked 
by those who serve the interests of these short-sighted leaders—attacked for 
wanting to make the petroleum industry safe for the American system of eco- 
nomic freedom and opportunity. But we have not been deterred by those 
attacks, and for the sake of our members, and also for the sake of the oil 
industry, I fervently hope that we shall not be deterred. For if we fail, less 
moderate means will surely be advanced. 

The oppressions which we seek to redress are real and entrenched—otherwise 
our effort to restore economic freedom and opportunity would not be so harshly 
opposed. But there is satisfaction in the united effort which we are making 
which enables us to continue against these obstacles and see victory ahead. 


[Official Bulletin and Press Release] 


NATIONAL CONGRESS PETROLEUM RETAILERS, ING., 
Detroit, Mich., November 29, 1956. 


NERLINGER’S SPEECH UrGES INDUSTRY LEADERS To JoIN WiTtTH NCPR IN ConstrUc- 
TIVE ProGRAM To CuRE Retar SEGMENT’S ILLS AND SAVE INDUSTRY FROM 
GOVERNMENT REGULATION 


Speaking in Charleston, W. Va., John W. Nerlinger, Jr., executive secretary of 
the National Congress of Petroleum Retailers, today urged industry leaders to 
exercise the highest degree of leadership and statesmanship and to join with 
NCPR in a sincere effort to correct the basic problems which today confront the 
retail segment of the industry. 

Nerlinger enumerated 10 of the basic problems facing the industry today as: 

(1) Price wars which destroy competition and rob the service-station operators 
of their life savings. 

(2) Price discrimination practices which all too often are primarily responsible 
for these price wars. 

(3) Inequitable service-station leases with restrictive clauses. 

(4) Tire, battery, and accessory pressure. 

(5) Uneconomic overbuilding of service stations. 

(6) Company employee-operated and consignment type stations operated in 
direct competition with suppliers’ lessee and independent operators. 

(7) Trade diversion. 

(8) Shrinkage and evaporation losses. 

(9) The need for dealer educational courses. 

(10) The need for an improvement in intraindustry relations. 
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The speaker discussed each problem and outlined actions being taken by NCPR 
in a sincere and determined effort to bring about the solution to these problems 
for the benefit of the industry at large and the public as well. 

Nerlinger stated, “As retailers, we recognize the crying need for working to- 
gether as an industry for a solution to our basic problems. We, in NCPR, have 
earnestly tried and are continuing our efforts to stimulate such cooperative effort. 
We want to work with the industry and we want the industry to work with us. 
The very heart of our philosophy is that we are unalterably opposed to the de- 
structive economic practices which destroy the free enterprise system and invite 
nationalization of our industry, and we are energetically pursuing a legal and 
legislative program as well as an industry relations program which should lead 
to the elimination of these destructive practices.” 

Calling this the hour of decision, the speaker said, “If NCPR’s constructive 
and conservative program to correct these basic problems which today face our 
retail segment fail, then, surely, a less moderate means of finding such correction 
will be advanced. The problems which we have discussed here tonight are real— 
they are not the product of someone’s bad dream. They are problems which 
must be solved by an enlightened industry before it is too later. I fervently hope 
that the industry will awaken to support NCPR’s organized effort to cure the 
sickness of the retail petroleum industry, to restore the conditions of the free 
enterprise system to our industry, and to restore to the men who comprise our 
industry the advantages and the rewards of a free market for the products they 
sell and install.” Nerlinger spoke at a convention which drew retailers from all 
parts of West Virginia. Copy of Mr. Nerlinger’s address is enclosed. 


CasuH B. HAwtey, President. 
WILLAM D. Snow, General Counsel. 


ADDRESS BY JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY, NATIONAL CONGRESS 
OF PETROLEUM RETAILERS, AT CHARLESTON CONVENTION OF GASOLINE DEALERS 
SPONSORED BY THE KANAWHA COUNTY RETAIL GASOLINE DEALERS ASSOCIATION, 
CHARLESTON, W. VA., NOVEMBER 29, 1956 


THE Hour oF DECISION 


It was with a great deal of pleasure that I accepted the invitation of your 
chairman to appear before this fine gathering of service-station operators from 
all parts of West Virginia and to speak to you about the dynamie program which 
has been undertaken by your National Congress of Petroleum Retailers, a pro- 
gram which is aimed at improving the economic well-being of the 200,000 gasoline 
retailers and their families of America and at restoring the conditions of the 
free enterprise system to our industry. 

The subject of my presentation has been appropriately entitled, “The Hour 
of Decision.” As citizens of the greatest Nation on earth we are living in a 
time when great decisions are being made, decisions which will affect the future 
of all of us. And, as businessmen in one of the great industries of our Nation 
we are living in an era which calls for the most progressive type of enlightened 
thinking and for the most statesmanlike type decisions if our industry is to 
survive and is to escape Government regulation. 

Tonight I will discuss with you some of the basic problems which presently 
confront the retail segment of our great industry—problems which ery out for 
solution. And I will tell you of some of the actions being taken by your national 
trade association in a sincere and determined effort to bring about such solution 
for the benefit of the industry at large and the public as well. 

Your national trade association, which was formed only 10 short years ago, 
has grown from a small organization comprised of only 8 affiliated associations 
in a half-dozen States of the Midwest to a large and well-knit congress body 
embracing 67 affiliated associations in 86 States and the District of Columbia. 
Today our membership includes thousands upon thousands of member dealers 
who operate service stations from the Atlantic to the Pacific and from the borders 
of Canada to the Gulf of Mexico. 

A few short years ago the service-station operators of America were not 
recognized as businessmen who were a vitally important part of a great indus- 
try, nor were they recognized as an integral part of their business community. 
A few short years ago these same service-station operators were not represented 
on industry committees or in Government councils which dealt with problems 
affecting their welfare or which promulgated rules and regulations which affected 
their business livelihood. They were looked upon as a sort of necessary evil 
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that dispensed the refined product. They were tolerated but seldom, if ever, 
consulted. 

However, as a result of organized effort through your National Congress of 
Petroleum Retailers during these past 10 years the service-station operators of 
the United States have won recognition from both the industry and from Govern- 
ment and with recognition they have won representation. Today, largely through 
the efforts of NCPR, service-station operators are represented on every industry 
committee and on every Government council which deals with problems affecting 
the retail segment of this industry. This is indeed progress. 

With this recognition and representation has come the responsibility of 
endeavoring to solve the critical problems facing the gasoline retailers of this 
Nation. These problems include many with which you here tonight are thoroughly | 
familiar : 

(1) Price wars which destroy competition and rob the service-station operators i ) 
of their life savings. mo 

(2) Price discrimination practices on the part of supplying companies which 
all too often are primarily responsible for these chaotic price-war conditions. . 

(83) Inequitable service station leases with restrictive clauses. 

(4) Tire, battery, and accessory pressure. 

(5) The uneconomic overbuilding of service stations. 

(6) Company employee-operated and consignment-type stations operated in 


direct competition with lessee and independent operators. | 
(7) Factory sale of service-station products to employees, appropriately | ” 
termed, “Trade Diversion.” . 2 
(8) Shrinkage and evaporation losses. 2 
(9%) The need for dealer educational courses.  }& 
(10) The need for an improvement in intraindustry relations. | fi 
I would like to discuss briefly the efforts which have been and are presently : 
being made to find a solution to these critical problems. v= 


The first two of the problems— price wars and price discrimination—all too i 


often go hand in hand. Your national trade association has actively assisted its 1 
affiliated associations in the several States in sponsoring legislation to prohibit “ 
sales below cost which have the effect of injuring competition or tending to on 
create a monopoly. Several States, including my own State of Michigan, have , 
enacted such legislation and it has been of considerable assistance. However, | ©! 
the practice of suppliers granting discriminatory discounts, rebates, and subsi- : 
dies, which corrupt the market place and are a form of counterfeit competition, ve 
has heen a problem which could not be dealt with effectively at the State level. ~ 
Your national trade association has recognized that the ideal method for eliminat- os 
ing these practices which are so destructive of our American free-enterprise oxy 
system would he the development within the industry of enlightened concepts Tt 
of ethicai business conduct which would totally reject such unfair and destrue- Re 
tive practices and we have worked conscientiously and devotedly through indus- = 
try relations channels to encourage development within the industry of such 
ethical business concepts. We have pursued this program in the face of many | — 
discouragements and obstacles, and we intend to continue pursuing it. ‘to 
I sincerely wish that our industry relations program hud sueceeded to a point . “y 
where other means would be unnecessary, but unfortunately that has not yet i 
occurred. To cite an example: Since the destructive price discrimination prac- Ae 
tices of a single supplying company can destroy the margins, earnings, and 9 
savings of dealers of all companies in whole marketing areas, and there have nie 
been many cases where this has happened, we have been forced to recognize the | mt 
need for an energetic antitrust law enforcement program to reach those whom I 
we have been unable to reach through an industry relations program or through Sta 
an appeal to ethical business concepts. is b 
Likewise, the inadequacy in certain circumstances of existing laws to protect of : 
minimum standards of fair competition (and in one case at least, namely, the Star 
Standard-Detroit decision, the action of the Sunreme Court in weakening an red 
existing law) have made it necessary to seek additional legislation for the pro- os 
tection of fair competition—-examples being our support of the so-called Equality coe 
of Opportunity bill which will restore the effectiveness of the Robinson-Patman Cone 
Act. As you know, we succeeded during the 84th Congress in gaining the ploy 
approval of the House of Representatives by a vote of 393-8 of H. R. 1840 (FH. R. —~ 
11 and S. 11) but after winniing approval of the Senate Judiciary Committee the sei 


bill died in the rush for adjournment without ever coming before the full Senate is ec 
hody for a vote. in th 
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We have been supported in our efforts to seek enuctluient of the Equality of 
Opportunity bill by national trade associations representing druggists, grocers, 
food brokers, bakers, candy wholesalers, fresh fruit and vegetable merchants, 
tire dealers, cooperatives, farmers, and organized labor, and another very deter- 
mined effort to gain congressional approval will be made during the early days 
of the 85th Congress which convenes in January. 

The third of the basic problems mentioned earlier—inequitable service-station 
jeases with restrictive clauses—has received considerable attention from NCPR 
during the past 5 years and we have made substantial progress. Your national 
trade association has drafted a model lease which has been widely circulated 
throughout the industry. This model provides for security of tenure for the 
qualified service-station operator—a term of from 3 to 5 years’ duration—and 
fair provisions for both lessee and lessor. We have won approval of the prin- 
ciple of longer term, more equitable leases thus far from both the National Oil 
Jobbers Council and the American Petroleum Institute as a direct result of our 
industry-relations approach to the problem. Subcommittee No. 5 (the Roosevelt 
committee) of the House Small Business Committee during the 84th Congress 
after an exhaustive study of the service-station operators’ problems strongly 
urged supplying companies to grant minimum 3-year leases to qualified retailers 
and up to this time at least four major oil-company suppliers have begun grant- 
ing longer term, more equitable leases. Your national officers have carried on a 
series of top-level industry conferences with marketing officials of major sup- 
plying companies in an effort to win wide approval of this objective and we look 
forward to policy announcements which will embrace the need for such tenure 
and security by an increasingly large number of integrated suppliers in the near 
future. 

The fourth of the problems previously enumerated—tire, battery, and acces- 
sory pressure—has received the attention of the United States Justice Depart- 
ment, and the Supreme Court in two separate decisions has upheld the Govern- 
ment’s contention that exclusive dealing contracts are violative of the antitrust 
laws. Litigation is now pending against still other suppliers and such tire, 
battery, and accessory pressure was the target of the “freedom of choice in 
trade bill” introduced by Congressman James Roosevelt during the last session 
of Congress. 

The uneconomic overbuilding of service stations—No. 5 on the list of basic 
problems—has been the subject of much debate within the industry during the 
past several years. We have continually urged the industry to exercise caution 
in reference to this problem but the headlong race for more points of distribu- 
tion with little consideration given as to whether or not an operator can earn 
a living in the newly constructed stations continues at an accelerated pace. 
Therefore, at the last annual convention of your National Congress of Petroleum 
Retailers dealer delegates from across America voted unanimously to cooperate 
with civic groups and city planning officials in seeking enactment of local zoning 
ordinances which will curtail and restrict such uneconomic overbuilding in the 
public interest. It is our studied judgment that the creation of countless “gas- 
oline alleys” does nothing to enhance property valuations and does not contribute 
to the public’s well-being when such building is out of all proportion with the 
public need. In this regard, we have earnestly endeavored through industry- 
relations channels to convince industry leaders of the evils which are attendant 
to such uneconomic overbuilding and we will continue to pursue this approach 
in the future. 

The sixth of the problems—company employee-operated and consignment-type 
stations operated in direct competition with lessee and independent operators— 
is becoming of increasing importance each and every day. A mounting number 
of complaints are being received weekly by your national headquarters of in- 
stances where company-operated and commission stations are being used to 
reduce current dealer operating margins and squeeze out independent retailer 
competition. This has led to action by delegates to your last national conven- 
tion directing NCPR to sponsor functional divorcement legislation in the next 
session of Congress to prohibit integrated suppliers from operating such em- 
ployee-type or consignment stations in direct competition with their lessee or 
independent operators and using such stations to fix or control retail prices. 
I point out that this resolution does not direct NCPR to seek legislative dives- 
titure (real-estate divorcement) but rather is aimed at eliminating an evil which 
is contributing materially to the alarmingly high mortality ratio which is present 
in the retail segment of our industry today. 
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No. 7 in our list of basic problems—factory sales of service station products 
to employees, is appropriately termed “Trade Diversion”. The National Con- 
gress of Petroleum Retailers has been very helpful in assistimg its retail gasoline 
dealer associations in securing enactment of State legislation which prohibits 
firms from securing for the purpose of resale to its employees products which the 
firm does not either manufacture or handle in its regular course of trade. I am 
happy to state that several of our affiliates have been actively assisted in this 
regard by other segments of our industry who have all recognized that America’s 
Main Street merchants—the backbone of our economy—could well become extinct 
if the practice of trade diversion was carried to its ultimate conclusion. Where 
such State legislation has been enacted it has worked well to preserve open 
competition and eliminate the trade diversion problems. 

Shrinkage and evaporation losses—the eighth cof our problems enumerated 
previously—has also received the attention of many of our affilated associations 
in the several States. At least eight State legislatures have now recognized the 
equity in granting to retail gasoline dealers a rebate or an allowance to com- 
pensate the retailers for evaporation and loss on the State highway taxes which 
are paid at time of product delivery. Your national trade association is pledged 
to seek the enactment of Federal legislation to accord the retailers similar 
protection with reference to the Federal excise tax on gasoline. 

No. 9 on our basic problem list is the need for dealer educational courses. 
Here again, I am happy to report that supplying companies have been of assist- 
ance in working cooperatively with affiliated retailer associations in setting up 
training courses on service station management. In New Orleans, in Brooklyn, 
in my own State of Michigan and in other areas as well, such management 
courses are now being conducted in an effort to provide service station operators 
who are now in the business an opportunity to become better businessmen so as 
to earn better livings for themselves and their families and to enable them to do 
a better job of servicing the American public. Also, at your recent national 
convention, NCPR went on record as supporting distributive education courses 
and urged each of its affiliates to work for the establishment of such courses. 

Finally, we come to our 10th basic problem—the need for an improvement in 
intra-industry relations. As retailers, we recognize the crying need for working 
together as an industry for a solution to our basic problems. I emphasize this 
point because all too often we have read speeches by so-called industry leaders 
who have charged the retailers and their associations did not recognize this 
need. 

We in the National Congress of Petroleum Retailers have earnestly tried and 
are continuing our efforts to stimulate such cooperative effort. We want to 
work with the industry and we want the industry to work with us. The heart 
of our philosophy is that: We are unalterably opposed to the destructive 
economic practices which destroy the free-enterprise system and invite nationali- 
zation of our industry, and we are energetically pursuing a legal and legislative 
program as well as an industry relations program which should lead to the 
elimination of these destructive practices. 

Every single one of NCPR’s legislative proposals and every single action which 
NCPR has taken in the field of law enforcement, has the same philosophy and the 
same purpose—to protect and to extend the free competitive system and to 
prevent or prohibit destructive practices which corrode and corrupt the free 
competitive system. I said earlier tonight that I believe this is the hour of 
decision. And I say with great solemnity that I believe that unless the leaders 
of this great industry exercise the highest degree of leadership and statesman- 
ship and join in a sincere effort to correct the basic problems which today confront 
the retail segment of this industry by supporting a constructive and conservative 
program for the good of all, that we may very well lose the freedom which we 
all value so much and hold so dear. 

If the oil industry really wants freedom from Government interference, I 
sincerely believe that the industry must practice what it preaches and support a 
constructive and conservative program—it must support freedom for its retailers. 
For if the constructive and conservative program to correct these basic problems 
which today face our retail segment fail, then surely a less moderate means of 
finding such correction will be advanced. 

The problems which we have discussed here tonight are real, they are not 
the product of someone’s bad dream. They are problems which must be solved 
by an enlightened industry before it is too late. This is truly “The Hour of 
Decision” and I fervently hope that the industry will awaken to support NCPR’s 
organized effort to cure the sickness of the retail petroleum industry, to restore 
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the conditions of the free enterprise system to our industry and to restore to the 
men who comprise our industry the advantages and the rewards of a free market 
for the products they sell and install. It is certainly grand to have the wonderful 
support of your splendid, growing State organization in advancing the great 
principles to which we are committed. Thank you very much for the oppor- 
tunity of being with you here tonight—and in closing allow me to express to all 
of you the deepest appreciation of NCPR’s officers for your wonderful 
cooperation. 





[Official Bulletin] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., January 10, 1957. 


1957 WASHINGTON Report No. 1 
THE 85TH CONGRESS 


The 85th Congress, which convened just 1 week ago, has already produced 
news of great importance for service-station operators. Here is a rundown of 
principal items: 

On price discrimination 


The NCPR-sponsored equality of opportunity bill has been introduced by 
Representatives Patman in the House and by Senator Kefauver and 16 cospon- 
sors in the Senate, with same numbers as last year—H. R. 11, 8. 11. 


On lease cancellations—TBA pressure 

Representative Roosevelt has introduced bills to give service-station operators 
“a day in court on lease cancellations” and “freedom of choice in trade” 
along lines supported by NCPR; also a bill for divorcement of suppliers from 
retailing. 
Investigations 


Representative Roosevelt plans new investigation of gasoline marketing prac- 
tices. Senator Humphrey will ask $600,000 appropriation for fullscale FTC in- 
vestigation of gasoline marketing. 


Committee reports 


Final report of House Small Business Committee on studies made during 
84th Congress (released last week) recommends enactment of equality of op- 
portunity bill and Roosevelt’s freedom of choice in trade bill. 

Equality of opportunity bill introduced—H., R. 11, 8. 11 

The equality of opportunity bill which was so strongly supported by service- 
station operators, other small-business men and their trade associations in the 
last session of Congress was reintroduced on the opening day of this session 
by Representative Wright Patman. The language, title, and number—H. R. 
11—are the same. 

A few days later an identical bill was introduced in the Senate by Senator 
Kefauver and 16 cosponsors, also under the same title and number as last year— 
S. 11. Cosponsors are Senators Chavez, Douglas, Green, Hill, Humphrey, Jack- 
son, Langer, Long, McNamara, Morse, Murray, Neuberger, O’Mahoney, Smath- 
ers, Sparkman, and Wiley. 

Four of the sponsoring Senators are members of the Judiciary Committee, 
namely, Senators Kefauver, Langer, O’Mahoney, and Wiley, and aH of these 
are also members of the Judiciary Subcommittee on Antimonopoly Legislation. 

Our members will remember Representative Patman’s pledge in his address to 
our convention in Washington last summer that the fight to prevent price dis- 
crimination which lessens competition and fosters monopoly would be renewed 
with reintroduction of the equality of opportunity bill and an energetic fight for 
its adoption in the 85th Congress. This pledge is being kept, and the pro- 
posed legislation is being supported by many of the outstanding members of 
both Houses and in both parties. 

Impartial observers and responsible trade publications agree that the 85th 
Congress will be generally friendly to small business, and this should greatly 
help our chances of victory on antiprice discrimination legislation. 

December Super Service Station magazine headlined its Washington pump 
island department “Congressional elections increase the number of small busi- 
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ness friends.” After noting that nearly all of small business’ friends were 
reelected, the article pointed out that such newcomers as Senator Carroll, of 
Colorado, Church of Idaho, and Clark of Pennsylvania, and others in both Houses 
are expected to take a friendly interest in small business’ problems. 

January National Petroleum News carries an article entitled “What You Can 
Expect in 1957 from Washington,” which is subtitled “Both parties will try to 
outdo each other in helping out the little man.” 

Referring to the equality bill, the NPN article says: 

“The bill is expected to get an earlier start this time—and will be hard to stop. 
It will have the b cking of the FTC majority, the National Congress of Petroleum 
Retailers, and other small business groups.” 

Petroleum Week for December 28 says: 

“The Eisenhower administration has surprised its critics with its vigor in 
prosecuting alleged violations of the antitrust and antiprice discrimination laws. 

“As a result, Democrats are more determined than ever to push through new 
legislation bearing their party’s label.” 

Last August this same publication in an editorial on S. 11 pointed out: 

“Positively speaking, it’s oil’s small-business man who has the most opportu- 
nity to influence public opinion.” 

Other factors conducive to a favorable outcome include: 

1. Small-business men and their trade associations are more strongly united 
than ever before. 

2. Consumers are becoming aware of the fact that price discrimination leads 
to monopoly and higher prices. 

3. Opposition of jobbers, which was a deterrent to adoption in the 84th Con- 
gress is sure to be affected by the unanimous report of the Senate Judiciary 
Committee (where jobbers registered their opposition) stating that jobbers’ fears 
are “without foundation,” and also the recent analysis by Paul Hadlick, genera} 
counsel for National Oil Marketers Association, that: 

“It is my humble opinion that the enactment of S. 11 wouldn't change the 
operations of the jobber one whit, nor would such amendment jeopardize his 
rights to his place in the business as a middleman.” 

4. The Federal Trade Commission majority now supports the bill. 

5. The report of the Senate Judiciary Committee based on extensive hearinys 
before the antimonopoly subcommittee and unanimously approving this legis- 
lation (completed too late for printed copies to be available in the closing days 
of the last session) is now being read with much interest and effect. 

It is not too soon for service station operators and their trade associations to 
commence writing Congressmen to make known their urgent need for adoption 
of this legislation at the earliest possible date. 


[Official bulletin] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., January 28, 1257 


1957 WASHINGTON Report No. 2 


OIL COMPANIES’ “DIVIDE AND DEFEAT’ PROGRAM ON EQUALITY-OF-OPPORTUNITY BILI 
MUST BE ANSWERED NOW 


A high-pressure propaganda campaign to confuse and divide the Nation’s 
service-station operators on H. R. 11 and 8S. 11, the equality-of-opportunity bill, 
to prevent its pasage is now being waged by various major oil companies. 

This “divide and defeat” propaganda program can do real damage to the 
equality-of-opportunity bill and may seriously confuse Congressmen and Sena- 
tors not familiar with the methods which oil companies employ to hold their 
control over retailers. 

Reports which we are receiving of this oil company activity are being substan- 
tiated by affidavits and this information will be made available to Congress. If 
you have evidence of such activities it will very helpful in adding weight to the 
report which we are preparing. 

In the meantime, however, we must answer this misleading propaganda cam- 
paign by giving Congressmen and Senators the facts as to where gasoline deal- 
ers stand on the equality-of-opportunity bill. Our best weapon against oil- 
company-inspired dealer wires and letters is the truth spoken by real dealers 
themselves and their bona fide trade associations. For this message to get 
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across, SO many real dealers must make themselves heard in support of the 
equality-of-opportunity bill that the inspired opposition will be exposed and 
eclipsed. 

We must send enough wires and letters to Congressmen and Senators from 
service-station associations and their members to show substantial unanimity of 
support for this legislation—in spite of all the oil companies can do to pressure, 
confuse, divide, and defeat. 

Your participation and the participation of your members is absolutely neces- 
sary if your Congressmen and Senators are to know the sentiment of the retail 
petroleum industry in your State and district. The oil companies are doing a 
job against you, but no one can do a job for you except your own members and 
your own organization. You must be heard. 

Do not underestimate the seriousness of this situation. Do not postpone tak- 
ing the actions which are needed immediately. 

Enclosed is a suggested form of the type of letter which should go from your 
association on your association stationery. Also enclosed is a suggested form 
of the type of wire which can be sent by your members. 

Without fail, take the following actions immediately : 

1. Write to your Congressmen and Senators along the lines suggested in the 
enclosed form of letter. Write on your association stationery making a copy 
of each letter for NCPR and get it to us by airmail. Do this before leaving 
your office today. 

2. Alert your individual members to the oil companies’ “divide and defeat” 
campaign on H. R. 11 and 8. 11. Make personal calls on them and help them 
to mike themselves heard through telegrams along the lines of the form which 
is enclosed. Give NCPR a report on the approximate number of wires sent by 
your members. Each Senator and each Congresman must receive a minimum of 
50 wires from service-station operators in his district if the damage already 
done by the oil companies’ campaign is to be corrected. This must be done 
immediately. 

3. Write a letter on your association stationery and in addition, get your 
individual dealers to wire similar type requests for support also to the follow- 
ing two important committee chairmen: Representative Emanuel Celler, chair- 
man, House Judiciary Committee, House Office Building, Washington 25, D. C.: 
Senator James Eastland, chairman, Senate Judiciary Committee, Senate Office 
Building, Washington 25, D. C. 

4. If possible, call an emergency meeting immediately to alert your members 
on this problem—and get their maximum participation in getting our story 
across to Congress. 

You proved your effectiveness in letters and contacts with Members of Con- 
gress in the last session. But now these efforts must be doubled and redoubled 
if we are to overcome the oil companies’ propaganda scheme to use dealers 
against this bill. 

We sincerely believe that this present situation presents the gravest threat 
which has ever existed to NCPR’s legislative program. Dealers of the Nation 
will thank you if you do your part to repel this threat. If the supplying com- 
panies’ conspiracy to divide the dealers and defeat their legislative program 
by such division succeeds at this time, it will be because the overwhelming ma- 
jority of dealers have failed to make themselves heard. 

As the trade-association executive of the dealer association in your State and 
area you are the means by which dealers can be reached and this grave threat 
communicated to them. 

We must use all of our strength and we must doit today. There is not 1 minute 
to lose. What happens depends upon you. 

Make this effort now with all of the resources at your disposal. 

We await your airmail reply. 

CasH B. Hawtey, President. 
JOHN W. NERLINGER, Jr., Erecutive Secretary. 
WILLIAM D. Snow, General Counsel. 


(Your Association Letterhead ) 
JANUARY __, 1957. 
Hon. JoHN Dor, 
House (or Senate) Office Building, 
Washington, D. C. 
DEAR REPRESENTATIVE (OR SENATOR) DOE: During the last session of Congress 
our members strongly supported H. R. 11 and SS. 11, the equality-of-opportunity 
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bill, to close the good-faith loophole in the Robinson-Patman Act created by the 
Supreme Court decision in the Standard Oil-Detroit case. We were deeply 
gratified that the House passed this bill by vote of 393 to 3 and that it was unani- 
mously approved by the Senate Judiciary Committee even though it was not 
adopted before adjournment. 

Events of the past few months have confirmed our need for adoption of this 
bill in the present session where it has been reintroduced with the same number, 
H, . 11 and §. 11. Destructive price discrimination has been on the rise in our 
industry and it is one of the principal factors causing an estimated 60,000 service- 
station operators to fail in business, quit, or be forced out of business each year. 

This bill will close the loophole which permits this price discrimination, by 
preventing use of the good-faith defense to destroy competition. Service-station 
operators and other small-business groups desperately need this protection. 
Remembering the rate at which our businesses are being destroyed through price 
discrimination, we ask you to do everything in your power to see that this bill is 
passed early enough in this session to give us this vital protection against this 
monopolistic practice. 

We make this request in our members’ behalf because service-station operators 
are victims of prive discrimination which destroys our businesses and savings, 
and we also make this request in the interest of preserving small business’ oppor- 
tunity in America and in the interest of consumers who are gouged by monopoly 
price fixing after small business is destroyed. 

Inasmuch as this bill will prevent major oil companies from fighting inde- 
pendent-brand competition with their dealers’ money through price discrimina- 
tion and will prevent cutting of dealers’ margins through price discrimination, 
the major oil companies have opposed this bill. Now, however, they are going 
one step further. They are propagandizing their captive lessee dealers who 
operate on short-term leases to wire Congress opposing this bill. 

Since these short-term dealers can be put out of their stations on a few days’ 
notice if the company wants to discipline them, it is not surprising that con- 
siderable numbers of them might yield to supplier propaganda and send wires 
against their own self-interest. We think you should know of this practice as 
it is going on across the country, and be warned against it. 

We are thankful that in a democracy we the people can appeal to you as 
our elected representative to solve this grave problem through the adoption of 
wise legislation. We need your help and sincerely ask that you do everything 
possible for the success of this bill. Our members have a tremendous interest 
in what is happening in Congress on this bill and we appreciate hearing from 
you as to progress which is being made. 

Thank you very much for your support. 

Sincerely yours, 
(Signed) (Association Officer) 
(Association Name), 
(Association Business Address). 


(Type of night letter wire from service-station operator to Congressinen and 
Senators) 


Hon. JoHN Dor, 
House (or Senate) Office Building, Washington, D. C.: 

As a service-station operator I am deeply interested in the passage of H. R. 
11 and S. 11, the equality-of-opportunity bill, to strengthen the Robinson-Patman 
Act against price discrimination. 

Price discrimination can confiscate my income overnight and put me out of 
business in a few months, and thousands of service-station operators are forced 
out of business every year by this vicious practice. 

We small-business men need your help to stop monopolistic price discrimina- 
tion. Please do everything possible to secure early adoption of this important 
bill. 


Signed (Dealer’s Name), 
(Dealer’s Business Name), 
(Dealer’s Business Address) 
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[Official bulletin] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, 
Lapres’ AUXILIARY, 
Bakersfield, Calif., December 10, 1956. 

DEAR FRIEND: Now that “the tumult and the shouting have died” and the 
political die has been cast, we know who will be our duly elected representatives 
in Washington’s legislative halls. It is now up to us to begin our active cam- 
paign—and that, I can promise you, will be both hard work and fun. And 
the fun in “politickin’ ” far outweighs all the hard work—take it from one who 
has participated in all kinds of political activity, including that hardest job of 
all—precinct work. 

To refresh the memories of those who attended the auxiliary meeting in 
Washington in August and to acquaint newcomers with our program: The 
ladies auxiliary felt that the most valuable assistance they could give their 
husbands and NCPR was to help them with their legislative program. This pro- 
gram is vital. It is absolutely essential that Wright Patman’s equality of oppor- 
tunity bill be passed in this session of the Congress. If this bill fails, we feel 
that the “independent,” small-business man in this country is singing his swan 
song. 

To implement our program, Mrs. Vivian Simons of Beaumont, Tex., was named 
national legislative chairman, and I’m asking each one of you to give her your 
personal help and encouragement. She’s a dedicated person, and one who is 
certainly willing to sacrifice a tremendous part of herself in order to put this 
program over. She’s really a fireball, gals, and I wish you could all come to 
know her—as I have through our correspondence. I’m certain you will all 
feel the inspiration of her leadership. When she writes a general or a personal 
letter, don’t delay your answer, nor delay doing what she asks. We haven't 
time to procrastinate because time is the essence of our job. 

Briefly, this is how our program will be set in motion: 

The members of the Senate and House Judiciary Committees will be con- 
tacted by both Mrs. Simons and myself asking them to notify us as soon as our 
bill (or any bill affecting service-station operators) reaches their respective 
committees. (Mr. Patman assured us in Washington that he will reintroduce 
his equality-of-opportunity. bill as soon as Congress convenes in January.) 

Mrs. Simon will immediately contact the auxiliary State and congressional 
district chairmen to put their programs into effect. This program will be to 
see that a wire where time is short, or a letter where the time permits, goes 
from each dealer and his wife to each member of the committee asking him for 
a favorable vote on our bill. 

When our bill reaches the House, each congressional district committee will 
see that letters again go from each dealer and his wife to their particular Con- 
gressman asking for a yes vote on the bill. 

The same procedures will be followed when the bill reaches the Senate 
Judiciary Committee and the Senate. 

Work? Yes. Because you will have to be certain that each letter is dif- 
ferent—not just in 1 or 2 words, but in its entirety. You will have to take the 
letters to the dealers—possibly even to many dealers’ wives. And, knowing 
the dearth of spare time most dealers have (and also to assure the complete 
success of our program), you will probably have to put the stamp on the letter, 
seal it, and place it in the nearest post box yourself. But is that asking too 
much of any woman who has her husband’s and children’s future in her heart? 
Would you rather go on fighting price wars and unfair competition the rest of 
your working days? Be beaten down to a mere subsistence level by being forced 
to meet unfair and illegal competition? Or would you rather fight this out in 
the open where each man can have his say and win an honorable, decent, and 
legal livelihood for himself, his family, and all small-business men across the 
country? 

Rather than having a few names signed to a wire sent from a few trade asso- 
ciations who are willing to shoulder the burden of such correspondence, just 
picture the impact of several thousand personal letters from each service-station 
operator and his wife going to each Congressman and each Senator. And these 
letters will have impact. Legislators are put where they are by individual 
voters, and each letter represents two votes. Your legislators do read your let- 
ters and they do care what you think—they have to consider their constituents 
if they want to stay in office. 


91068—57—pt. 2——47 











1450 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Now, here’s a sticker for each one of you: Sit down right now and drop me 
a post card if you are willing to serve on either a congressional district com- 
mittee or take a State legislative chairmanship. Please do it, because we don’t 
know enough of you personally to make the decisions ourselves. To date, only 
the following State chairmen have been appointed to the national legislative 
committee: 

Texas—Mrs. R. H. Helander, Houston, Tex. 

North Carolina—Mrs. Ann Shearer, Fayetteville, N. C. 

California—Mrs. Betty Hudson, Fresno. 

Do I hear any other takers? 

Another thing, make yourself into a committee of one to contact personally 
any legislator who is in your town, even for half a day. Introduce yourself, tell 
him you are speaking for your group, and tell him that when Wright Patman’s 
equality-of-opportunity bill is introduced, you are counting on him (or her) to 
give it a favorable vote, and that you will also contact them later to remind 
them of it. Don’t be bashful. I’ve personally contacted 5 Congressmen, 1 Sena- 
tor, and have written 15 letters reminding them that the bill will be reintroduced 
and that we are again counting on them for their support. There are other 
letters waiting for me to write. 

Also, both Mrs. Simons and I have spoken to the executive boards of our 
respective State men’s associations outlining our program for the year and asking 
for their support. In both cases, the response was tremendously enthusiastic. 
Also, I am speaking on Patman’s bill before both our county grocers’ association 
and the druggists’ association, reminding them again that they, too, are vitally 
interested in this bill, and asking them for a small (7?) financial contribution. 
Many of you will have more and better ideas, so please pass them on to either 
Mrs. Simons or myself. 

Awaiting your reply and wishing you a very joyous Christmas and a most 
successful New Year, I am, 

Sincerely yours, 





JEAN WILLIAMSON, 
President, Ladies Auwviliary, National Congress of Petroleum Retailers. 





[Official bulletin] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, 
LADIES AUXILIARY, 
Beaumont, Tex., February 1, 1957. 
DEAR FELLOW SERVICE-STATION WIFE: 

The time to begin our grassroots legislative campaign has arrived! 

Bills H. R. 11 and S. 11 were introduced the first week of the 85th Congress. 
These bills are identical with H. R. 18400 (equality-of-opportunity bill) which 
you will recall came so close to congressional approval last July. 

H. R. 11 and 8. 11 are designed to outlaw tank-wagon price-discrimination 
tactics of major oil companies in their attempts to initiate gas wars among 
gasoline retailers. As you well know, such practices are responsible for the 
bankruptcy of thousands of service-station operators every year. 

The major oil companies are determined to defeat H. R. 11 and 8S. 11. They 
will stop at nothing to accomplish their purpose. 

We women whose husbands are gasoline retailers have a vital stake in securing 
congressional approval of H. R. 11 and 8. 11. Whether or not they are passed 
will determine whether or not our husbands will continue to be treated like 
sharecroppers by the oil industry. 

We women also have a vote which entails potential influence in the councils 
of government. It is high time we marshaled our forces and made use of that 
power. 

In cooperation with plans outlined by the National Congress of Petroleum 
Retailers, here is what we women must do immediately : 

1. Write or wire your own Congressman urging him to support H. R. 11. 

2. Write or wire each of your Senators urging them to support S. 11. 


3. Telephone your friends and get them to do likewise. 
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The major oil companies are strong in money and organization, but we are 
mighty in numbers and righteous indignation. 
I am counting on each one of you to do your part. It’s time we worms turned. 
Yours for a square deal, 
Mrs. CuAs. M. SIMoNs, 
National Legislative Chairman, Ladies Auviliary, 
National Congress of Petroleum Retailers. 





[From NTDRA Dealer News, December 31, 1956] 


On Robinson-Patman Act * * * The Supreme Court agreed this week to re- 
examine the charges against the Standard Oil Company of Indiana brought by 
the Federal Trade Commission for alleged violation of the Robinson-Patman Act. 
This case, which was instituted in November 1940, is perhaps the most im- 
portant decision which the courts have had an opportunity to consider under 
the Robinson-Patman Act. In 1951, the Supreme Court held that the policy of 
meeting a lower price of a competitor in good faith was an absolute defense to a 
charge of price discrimination under the act. NTDRA sponsored H. R. 11 and 
S. 11 in the last session of Congress in order to undo, legislativewise, the deci- 
sion of the Supreme Court. Efforts will continue to be made to reduce the good- 
faith defense from an absolute defense to a price discrimination charge to a 
merely procedural defense. The Supreme Court decision is not expected until 
late spring or early fall next year. 


{From NTDRA Dealer News, January 7, 1957] 


Goop-FAITH DEFENSE Hurts SMALL BUSINESS 


As reported in last week’s Dealer News, efforts will continue to be made to 
close the loophole in the Robinson-Patman Act in reference to the so-called good- 
faith defense to a price discrimination change. These efforts will be made by the 
85th Congress. 

In order to give a better understanding to some of the effects permitted under 
the loophole in the Robinson-Patman Act—that is, making the meeting of a lower 
price of a competitor in good faith an absolute defense to a charge of price dis- 
crimination, the Dealer News will present a series of examples. 

The example printed below has been taken from a recent article in accordance 
with the recent decision of the seventh circuit court of appeals in the Standard 
Oil of Indiana case. This case is presently being concluded by the Supreme 
Court of the United States. 

Over a period of a year or more, business ethics in a market area have rapidly 
declined. Secret rebates, hidden allowances, and other forms of harmful dis- 
criminations have become common practice. The market becomes saturated 
with buyers receiving all kinds of discriminatory preferences. 

A large proportion of the suppliers and buyers in the market are forced by self- 
defense to participate in these predatory practices. The condition has gone on 
for so long and has deteriorated to such an extent that there is no way of de- 
termining which supplier or buyer is responsible for initiating the discrimina- 
tions which are now so prevalent in the market. 

If the Federal Trade Commission files a complaint against supplier A for giv- 
ing a discrimination, this supplier can justify his action by proving he was only 
meeting the price of competitor B. If the Commission prosecutes supplier B, he 
will say he is meeting competition from suppliers C, D, E, or even A. Since all 
these suppliers are following the same discriminatory practices, each one justifies 
his action by pointing to his competitors. 

It may be alleged that the defense would not be available if a supplier was 
meeting an illegal discriminatory price. But in the Balian Ice Cream case the 
circuit court of appeals for the ninth circuit held that the legality of the price 
being met is not an essential element of the defense. 

Furthermore, a majority of the Attorney General’s National Committee To 
Study the Antitrust Laws held that in the event it is necessary to meet a legal 
price under the defense, this means only that a supplier claiming the defense did 
not know the price he met was illegal. The burden would be on the Commission 
to show it was illegal and that the supplier knew it was illegal. 

In effect, therefore, the meeting competition defense encourages suppliers 
faced with discriminatory practices by its competitors to retaliate by granting 
the same discriminations instead of seeking corrective action through the Com- 
mission which the act intended. 
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[From NTDRA Dealer News, January 14, 1957] 


“Goop Fairn” DEFENSE Hurts SMALL BUSINESS 


As reported in last week’s Dealer News, efforts will continue to be made to close 
the loophole in the Robinson-Patman Act with reference to the so-called good-faith 
defense to a price discrimination charge. These efforts will be made by the 85th 
Congress. 

In order to give a better understanding to some of the efforts permitted under 
the loophole in the act, that is making the meeting of a lower price of a competitor 
in “good faith” an absolute defense to a charge of price discrimination, the 
Dealer News presents another in its series of examples. 


EXAMPLES 


The example below was taken from an article in accordance with a recent 
decision of the seventh circuit court of appeals in the Standard Oil of Indiana 
case. This case is presently being concluded by the United States Supreme Court. 

A large national chain purchases its fresh milk from local dairies where it 
operates. 

In Washington, independent stores are giving the chain a tough time. The 
chain’s Washington manager is being subjected to criticism from headquarters 
for the poor showing of the stores under his control. He decides that if his stores 
in Washington could sell milk for less than the independents in the area, it would 
bring in more trade. 

SELL AT SAME PRICE 


However, the Washington dairy will not give him a lower price than it charges 
its independent customers. The dairy in Washington tells the chain store division 
manager that it cannot give him a lower price without offering the same price to 
the independents. 

The Washington manager of the chain hears that suppliers can discriminate if 
they are meeting a competitor’s price and that this does not violate the Robinson- 
Patman Act. After learning of this, he decides on a new strategy. 


CONTACTS ANOTHER FIRM 


He goes to a dairy in Baltimore with which he has not previously done business. 
He asks this dairy to sell him a relatively small percentage of his total require- 
ments at a stipulated price below that which he is paying in Washington. The 
Baltimore dairy, to get rid of some of its excess supplies, agrees. 

Since the chain has no stores in Baltimore, the Baltimore dairy would not 
violate the act. It would not be discriminating against competing customers in 
the Baltimore market. 

RECONTACTS LOCAL FIRM 


The chainstore manager having made the deal in Baltimore, goes to the Wash- 
ington dairy and insists it meet the price of the Baltimore dairy which is now, its 
competitor. The Washington dairies no longer can claim that the Robinson- 
Patman Act prevents them from giving the chain its requested price concession. 

Fearing the loss of the chain as a customer (either by its taking its business 
elsewhere or by the chain building a milk processing plant in Washington) and 
having been told it can legally discriminate in favor of the chain by meeting the 
price of the Baltimore dairy, the Washington dairy capitulates and gives the pref- 
erential price requested. 

COVERS OTHER MARKETS 


This example could be expanded to cover a number of products sold in localized 
markets and available for shipment to other markets as a wedge to force preferen- 
tial price reductions by suppliers of similar products in favor of large buyers. 

In another case, a large national chain with thousands of stores across the 
country purchases the entire output of a small independent canner. The chain 
receives a low unit price because, among other reasons, the canner has no promo- 
tion costs since it is selling its entire output to one large buyer. The chain takes 
the price quotation given by this small canner to a large canner of the same 
product who markets under a well-known name brand, and asks that it be given 
the same price. 
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IN DIRECT COMPETITION 


Since the small independent canner is in competition with the name brand 
canner in supplying the chain with a product of like grade and quality, the large 
canner may meet the small canner’s price to the chain while charging its other 
customers in competition with the chain a much higher price. 

In this connection, it is important to emphasize that the retail distribution of 
food products is highly competitive. Many food retailers operate on a net profit 
of 1 percent of sales, and virtually none make more than 2 percent of sales. 


COMPETITIVE DISADVANTAGE 


Cost of merchandise usually amounts to about 85 percent of the price paid by 
vonsumers. Therefore even a discrimination amounting to only a fraction of a 
cent on an item is a serious competitive disadvantage for customers of a supplier 
who are discriminated against. 


[From NTDRA Dealer News, January 21, 1957] 
“Goop FairH” DEFENSE Hurts SMALL BUSINESS 


As reported in last week’s Dealer News, efforts will continue to be made to 
close the loophole in the Robinson-Patman Act with reference to the so-called 
good faith defense to a price discrimination charge. These efforts will be made 
by the 85th Congress. 

In order to give a better understanding to some of the effects permitted under 
the loophole in the act, that is making the meeting of a lower price of a competitor 
in good faith an absolute defense to a charge of price discrimination, the Dealer 
News presents the last in its series of examples. 


EXAMPLE 


The example below was taken from an article written in accordance with a 
recent decision of the Seventh Circuit Court of Appeals in the Standard Oil 
of Indiana case. This case is presently being concluded by the United States 
Supreme Court. 

Manufacturer A is a small concern selling its product in the New York City 
area. It competes with a large dominant company having sales offices in every 
large city in the country. 


WISHES Tv ENTER MARKET 


Manufacturer A wishes to invade the Philadelphia market area where its large 
competitor is firmly entrenched. To do this he goes to a large customer of his 
competitor in Philadelphia and offers him a price 10 cents below that his com- 
petitor is charging. 

His large competitor has many competing customers in Philadelphia, but man- 
ufacturer A wishes only to win over the largest customer of his biggest 
competitor, believing that this would give him a good toe-hold in the Philadelphia 
market so he can compete with this competitor in that market. Such competition 
would benefit the market in Philadelphia because of the dominance of this one 
large concern in the area. 

DROPS PRICE 


When the large manufacturer hears about his small New York competitor 
offering his most important Philadelphia customer a price 10 cents below what 
he himself is quoting to all his customers (including this particular one) in the 
Philadelphia market, he immediately drops his price to this one customer to 
meet the offer made by his small New York competitor. 

He does not offer this same reduced price to his other customers in Philadel- 
phia who are competing with the customer which the small New York manu- 
facturer is trying to win over. The large manufacturer tells his customer in 
Philadelphia that no matter what price his New York competitor offers him, he 
will meet it. Of course he meets this offer for this one customer only and not 
for those who compete with him. 
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INJURES OTHER CUSTOMERS 


The results of allowing the large manufacturer to meet the price of his New 
York competitor even though i doing so he is discriminating against and injuring 
his other customers in Philadephia are: 

1. The New York manufacturer is foreclosed from entering the Philadelphia 
market in competition with his large competitor. 

2. The disfavored customers of the large manufacturer in Philadelphia are 
injured and may be forced out of business thereby leading to the establishment 
of a dominant position in that market for the customer, which large manufac- 
turer retains against the efforts of the New York manufacturer to enter the 
market. 

SECURES DOMINANCE 


Thus, making the meeting of competition a complete defense secures the 
dominance of a large manufacturer in a given market area from potential 
competition by a smaller rival. This may also lead to the creation of an addi- 
tional market dominance by the customers of the supplier who is fortunate 
enough to be sought after by the smaller manufacturer in an effort to break the 
hold his large competitor has over a market. 

This compounds the anticompetitive effect that finds its way into the market. 


[From NTDRA Dealer News, February 4, 1957] 


PATMAN Hits Masor Ort COMPANIES 


Congressman Wright Patman told the House of Representatives on January 
28 that major oil companies were organizing false-front lobbies to oppose the 
equality-of-opportunity bill. 

He quoted from letters sent by oil company people to their dealers and of a 
wire sent by a retailer revealing the retailer’s involuntary support of the oil 
company opposition. 

We'd like to quote here excerpts from Mr. Patman’s speech, as recorded on 
pages 930-931 of January 28 issue of the Congressional Record. 

“Now I would like to call to the Members’ attention photostatic copies of 
literature which some of the major oil companies have sent out to their dealers. 
Here is a letter on the letterhead of Pure Progress, a publication of the Pure Oil 

Xo. It is dated simply ‘January 1957’ and is signed by W. J. McAfee, editor, 
Pure Progress. This letter reads as follows: 
“JANUARY 1957. 

“DeAR PURE OIL DEALER: Your success and ours—your opportunties to pro- 
gress and ours—are inseparable. That’s why we want you to know about a 
common problem that may soon face us both. 

“The new session of Congress is reviving consideration of legislation which 
outlaws the right of a supplier to help its dealers meet price competition in 
good faith. This legislation is pretty complicated, but we have boiled down the 
essentials in the attached. 

“If this legislation is passed, we honestly believe that Pure Oil dealers—and 
all service station dealers—will eventually suffer. That's why we're calling it to 
your attention now. 

“Thanks. 

“W. J. McAFEE, 
“Hditor, Pure Progress. 

“H. R. 11 as explained by Pure Oil Co. 

“Then there is attached to this letter a 6-page statement which bears the 
following title: ‘What the Proposed “Anti-Good Faith Competition” Legislation 
Would Do to Dealers.’ I will not read this statement in full; a few selected 
paragraphs will be sufficient to indicate the flavor and purpose of it. ‘he first 
paragraph read as follows: 

“*At the 1956 session of Congress, legislation outlawing the good faith meeting 
of price competition passed the House of Representatives but failed in the Senate. 
Thus, many businessmen—large and small—narrowly escaped being suffocated 
by an altogether unworkable law. Although this legislation would have injured 
the whole range of industries, the oil business would have been hit very hard 
because it is more competitive than most other businesses.’ 

“The wire from the retailer I mentioned reads as follows: 
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“ ‘Hon. ALAN BIBLE, 
“‘United States Senator, 
“*Senate Office Building, Washington, D. C.: 


“*About 7:30 p. m. last Friday, January 18, I sent you a wire which I desire to 
explain the true circumstances about. 

“‘T did not send this wire voluntarily but was pressured into sending it by 
representative of my supplying company, Standard Oil Company of California, 
who told me that H. R. 11, the equality-of-opportunity bill, would be injurious 
to service-station operators. 

“*T have since learned that this is wholly untrue and that our national organi- 
zation and State association are both unanimously supporting this legislation. 

**‘T ask you to support this legislation in the interest of service-station opera- 
tors and to be on the watch for this propaganda-lobbying campaign by which 
major oil companies are victimizing and pressuring service-station operators to 
send wires against the operator’s own interests. 

“Ray EY Ler, 
“ ‘Ray Eyler’s West End Service Station, Reno, Nev.’ ” 





[From NTDRA Dealer News, February 18, 1957] 
RMA Opposes H. R. 11 


The January issues of RMA’s Rubber Highlights states: “RMA will join the 
opposition to proposed amendments to the Robinson-Patman Act which would 
severely limit the right of a seller to meet the lower price of a competitor in 
good faith when those issues are aired in public hearing.” This is the equality- 
of-opportunity bill. 





[From NTDRA Dealer News, March 4, 1957] 
OPPOSES EQuALITY BILL 


At least one rubber company has sent out a letter to its dealers opposing the 
equality-of-opportunity bill. 

This is typical of the position taken by a number of manufacturing groups. 
A good example is found in this statement by the Standard Oil Co. (Tennessee- 
Arkansas division) : 

“An examination of the facts points to one conclusion: Retail gasoline dealers 
who support this legislation have been grossly misled. It can do nothing that 
would conceivably help them. On the contrary, it could hurt them in many 
ways.” 

Distributors and dealers alike in a number of industries obviously disagree as 
they are rallying to support of the bill. 

Hearings on S. 11 in the Senate have been set for March 12. One Capitol Hill 
spokesman told NTDRA that a defeat of this bill could be the beginning of the 
end of the Robinson-Patman Act. 

NTDRA will give vigorous support to the bill in both the Senate and House. 

Tire dealers are urged to write their Senators and Congressmen backing this 
legislation which is designed to strengthen the Robinson-Patman Act and close 
the loophole of having good faith a complete defense in price-discrimination 
cases. 


[From NTDRA Dealer News, March 25, 1957] 
S. 11—EQUANLITY-OF-OPPORTUNITY BILL 


With hundreds of service-station personnel crowding the small committee 
room in the Senate Office Building, testimony continued last week on S. 11. 
W. W. Marsh, NTDRA executive secretary, although originally scheduled to be 
heard last wek, was not called because of the sudden requests of a number of 
service-station personnel to be heard. He is expected to testify the week of 
March 25. 
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PROSPEcTs FOR S. 11 CHANGE 





Tracing the legislative progress of the equality-of-opportunity bill reintroduced 
in several congressional sessions is interesting. Following is a story by Hileen 
Shanahan on the equality-of-opportunity bill, S. 11, which appeared in the Journal 
of Commerce. 

WASHINGTON.—Seldom do the prospects for congressional passage of a par- 
ticular piece of legislation change almost overnight from practically a sure 
thing to highly questionable. 

Yet this is precisely what has happened on the bill now pending before the 
Senate Antitrust Subcommittee to limit the so-called good-faith defense in price- 
discrimination cases. 











MIRED IN SENATE 














Last year, the measure passed the House by a vote of 393 to 3. It was pre- 
vented from coming to a vote in the Senate because it was not ready for con- 
sideration until just before the adjournment date and because its opponents— 
then few in number—succeeded in tieing it to another highly controversial piece 
of legislation. 

There was little doubt that it would have passed the Senate then by a wide 
margin if it had been presented as a separate piece of legislation. 

This year again there promises to be plenty of maneuvering and even stalling 
to keep the bill from coming to the Senate floor. But it is now by no means 
certain that the measure would pass even if it were presented to the Senate 
for a clear-cut vote on its merits. 
















WIND SHIFTING DRAMATICALLY 








So far, the reasons for this dramatic change in the support for the bill have 
been obscured by the fact that nearly all of the witnesses at the Senate hearings 
have been representatives of the oil industry—producers, jobbers, and retailers. 

This industry lines up, as it did last year, with the producers and most of 
the jobbers in opposition to the bill and most of the retailers in favor. 

But as the subcommittee winds its way slowly through the list of more than 
250 witnesses who have asked to appear, it is going to become clear that the 
legislation has caused vital concern in many other fields. 

The grocery business—which provided the original impetus for the Robinson- 
Patman Act which this legislation would amend—is still interested. So are the 
cosmetics and drug people, also among the first groups involved in the Robinson- 
Patman Act. 

But there are new industries expressing concern—concern which had never 
been heard before on this subject—and they are highly important because of 
the number of Members of Congress who are interested in their welfare. 

Politically speaking, the most important of these newcomers to the battle over 
the use of the good-faith defense is the textile industry. 

Other industries, not quite so politically important, which have recently joined 
the fight against the legislation, included chemicals and glass. 

Several of the major farm organizations, groups which Congress tends to heed, 
have also recently expressed a desire to go on record publicly against the bill. 

There is some evidence that the bill’s opponents are attempting to prolong the 
hearings until they are sure that they have enough votes to defeat the measure. 


























{From NTDRA Dealer News, April 1, 1957] 


S. 11—EqQUuUALITY OF OPPORTUNITY BILL 









Hearings are still being drawn out as the special Senate subcommittee con- 
sidering S. 11 continued this past wek to hear opponents of the bill. NTDRA’s 
executive secretary, W. W. Marsh, planned to fly back from a regional meeting, 
if necessary, to testify before the committee. At press time the committee had 
not yet set a time for Marsh’s appearance. A number of retail and wholesale 
trade association executives in the Washington area have offered to step aside 
if necessary so that Marsh could present NTDRA’s economic study of the price 
discrimination problem. 
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RoBINSON-PATMAN Act Prorects SMALL Bustness—S. 11 DESIGNED TO CLOSE 
Price-CuTTine LOOPHOLE 


Following is the Robinson-Patman Act which is the basic law to protect small 
businesses in the United States against price discrimination and antitrust vio- 
lation. The equality of opportunity bill, S. 11, presently being considered by 
Congress would amend this law. NTDRA is scheduled to testify in favor of the 
amendment which would make the meeting of a competitor’s price in cases of 
discrimination not a sole defense. 

To amend section 2 of the act entitled “An act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914, as amended (15 U. 8S. C. 18), and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 2 of the act entitled 
“An act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914, as amended (15 U. S. C., 
13), is amended to read as follows: 


UNLAWFUL TO DISCRIMINATE IN PRICE 


“Sec. 2. (a) That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, either directly or indirectly, to discriminate in 
price between different purchasers of commodities of like grade and quality, 
where either or any of the purchases involved in such discrimination are in 
commerce, where such commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or the District of Columbia 
or any insular possession or other place under the jurisdiction of the United 
States, and where the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, or 
to injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benfit of such discrimination, or with customers of either 
of them: Provided, That nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in which such 
commodities are to such purchasers sold or delivered :” 
FTC MAY FIX QUANTITY LIMITS 
“Provided, however, That the Federal Trade Commission may, after due in- 
vestigation and hearing to all interested parties, fix and establish quantity 
limits, and revise the same as it finds necessary, as to particular commodities 
or classes of commodities, where it finds that available purchasers in greater 
quantities are so few as to render differentials on account thereof unjustly dis- 
criminatory or promotive of monopoly in any line of commerce; and the fore- 
going shall then not be construed to permit differentials based on differences in 
quantities greater than those so fixed and established: And provided further, 
That nothing herein contained shall prevent persons engaged in selling goods, 
wares, or merchandise in commerce from selecting their own customers in bona 
fide transactions and not in restraint of trade.” 


NOTHING SHALL PREVENT PRICE CHANGES 


“And provided further, That nothing herein contained shall prevent price 
changes from time to time where in response to changing conditions affecting the 
market for or the marketability of the goods concerned, such as but not limited 
to actual or imminent deterioration of perishable goods, obsolescence of sea- 
sonal goods, distress sales under court process, or sales in good faith in discon- 
tinuance of business in the goods concerned. 

“(b) Upon proof being made, at any hearing on a complaint under this sec- 
tion, that there has been discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing justi- 
fication shall be upon the person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination :” 
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LOWER PRICE IN GOOD FAITH 


“Provided, however, That nothing herein contained shall prevent a seller re- 
butting the prima facie case thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made 
in good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor. 

“(e) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, anything of 
value as a commission, brokerage, or other compensation, or any allowance or 
discount in lieu thereof, except for services rendered in connection with the 
sale or purchase of goods, wares, or merchandise, either to the other party 
to such transaction or to an agent, representative, or other intermediary therein 
where such intermediary is acting in fact for or in behalf, or is subject to the 
direct or indirect control, of any party of such transaction other than the person 
by whom such compensation is so granted or paid.” 


PAYMENT AVAILABLE ON PROPORTIONALLY EQUAL TERMS 


“(d)That is shall be unlawful for any person engaged in commerce to pay 
or contract for the payment of anything of value to or for the benefit of a 
customer of such person in the course of such commerce as compensation or 
in consideration for any services or facilities furnished by or through such cus- 
tomer in connection with the processing, handling, sale, or offering for sale 
of any products or commodities manufactured, sold, or offered for sale by such 
person, unless such payment or consideration is available on proportionally 
equal terms to all other customers competing in the distribution of such products 
or commodities. 

“(e) That is shall be unlawful for any person to discriminate in favor of one 
purchaser against another purchaser or purchasers of a commodity bought for 
resale, with or without processing, by contracting to furnish or furnishing, or 
by contributing to the furnishing of, any services or facilities connected with 
the processing, handling sale, or offering for sale of such commodity so pur- 
chased upon terms not accorded to all purchasers on proportionally equal 
terms.” 

UNLAWFUL TO KNOWINGLY INDUCE DISCRIMINATION PRICE 


“(f) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, knowingly to induce or receive a discrimination in 
price which is prohibited by this section.” 

Sec. 2. That nothing herein contained shall affect rights of action arising, or 
litigation pending, or orders of the Federal Trade Commission issued and in effect 
or pending on review, based on section 2 of said act of October 15, 1914, prior to 
the effective date of this amendatory act: 


FTC MAY REOPEN ORIGIN AL PROCEEDING 


Provided, That where, prior to the effective date of this amendatory act, the 
Federal Trade Commission has issued an order requiring any person to cease and 
desist from a violation of section 2 of said act of October 15, 1914, and such order 
is pending on review or is in effect, either as issued or affirmed or modified by a 
court of competent jurisdiction, and the Commission shall have reason to believe 
that such person has committed, used, or carried on, since the effective date of 
this amendatory act, or is committing, using, or carrying on, any act, practice, 
or method in violation of any of the provisions of said section 2 as amended by 
this act, it may reopen such original proceeding and may issue and serve upon 
such person its complaint, supplementary to the original complaint, stating its 
charges in that respect. 


AMEND ORIGINAL ORDER WITH ADDITIONAL VIOLATIONS 


Thereupon the same proceedings shall be had upon such supplementary com- 
plaint as provided in section 11 of said act of October 15, 1914. If upon such hear- 
ing the Commission shall be of the opinion that any act, practice, or method 
charged in said supplementary complaint has been committed, used, or carried 
or since the effective date of this amendatory act, or is being committed, used, 
or carried on, in violation of said section 2 as amended by this act, it shall 
make a report in writing in which it shall state its findings as to the facts and 
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shall issue and serve upon such person its order modifying or amending its original 
order to include any additional violations of law so found. 


FTC ENFORCEMENT APPLY TO MODIFIED ORDER 


Thereafter the provisions of section 11 of said act of October 15, 1914, as to 
review and enforcement of orders of the Commission shall in all things apply to 
such modified or amended order. 

If upon review as provided in said section 11 the court shall set aside such 
modified or amended order, the original order shall not be affected thereby, but it 
shall be and remain in force and effect as fully and to tLe same extent as if such 
supplementary proceedings had not been taken. 


SHALL NOT DISCRIMINATE AGAINST COMPETITORS 


Sec. 3. It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to be a party to, or assist in, any transaction of sale, or con- 
tract to sell, which discriminates to his knowledge against competitors of the 
purchaser, in that, any discount, rebate, allowance, or advertising service charge 
is granted to the purchaser over and above any discount, rebate, allowance, or 
advertising service charge available at the time of such transaction to said com- 
petitors in respect of a sale of goods of like grade, quality, and quantity ; to sell, 
or contract to sell, goods in any part of the United States at prices lower than 
those exacted by said person elsewheer in the United States for the purpose of 
destroying competition, or eliminating a competitor in such part of the United 
States; or, to sell, or contract to sell, goods at unreasonably low prices for the 
purpose of destroying competition or eliminating a competitor. 


VIOLATORS SUBJECT TO $5,000 FINE 


Any person violating any of the provisions of this section shall, upon conviction 
thereof, be fined not more than $5,000 or imprisoned not more than 1 year, or 
both. 

Sec. 4. Nothing in this act shall prevent a cooperative association from return- 
ing to its members, producers, or consumers the whole, or any part of, the net 
earnings or surplus resulting from its trading operations, in proportion to their 
purchases or sales from, to, or through the association. 

Approved, June 19, 1936. 


6. MIscELLANEOUS 


WicHiITa, KANs., Varch 8, 1957. 
Representative EMANUEL CELLER, 
House Office Building, Washington, D. C. 

DeAR Sir: Recently the National Dairies Division (Sealtest) at Kansas City 
lowered the price of ice creara 25 cents per gallon throughout this area. Dis- 
counts and all other factors considered, this new price is lower than 97 percent 
of the sales volume in the area before Sealtest lowered the price. This low price 
makes it impossible for any dairy to sell ice cream at a profit, and if continued 
very long will force a number of independent plants out of business. At the same 
time Sealtest has been raising prices in other areas where competitive situations 
are as bad, or worse, than they are here. 

The plain fact is that through ineptness and mismanagement, Sealtest has lost 
a lot of volume in the past few years and has taken this method of regaining their 
position. Right now they can use the excuse that they are meeting the price of 
the 3 percent of the volume which was sold at a cutthroat figure (and which will 
always be sold that way). 

Of course Sealtest’s profits in other areas will more than carry the losses they 
will take in this one. 

The reason we are writing you, is on account of an article in the Wall Street 
Journal yesterday which stated that you are lukewarm to the “equality of oppor- 
tunity” bill, which will be handled by the committee of which you are chairman. 

We would appreciate the favor if you would take the time to tell us what your 
objections are. We hope they can be overcome and that you will do everything 
you can to pass the bill. 

It is the only salvation for a great number of independent businesses. 

Yours very truly, 
ARMSTRONG CREAMERY CO., 
G. S. ARMSTRONG. 
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STATEMENT OF WRIGHT PATMAN IN ANSWER TO TELEGRAM FROM TEXAS OIL JOBBERS 
ASSOCIATION EXPRESSING OPPOSITION TO H,. R. 11, THE EQUALITY OF OPPORTUNITY 
BILL 


I have your telegram of March 15, in which you tell me that 360 Texas oil 
jobbers have expressed “indignation and resentment” at statements of mine 
which you have taken to imply that oil jobbers who have expressed opposition to 
H. R. 11 have been “acting under pressure from major oil companies.” 

First of all, let me say that I have the highest respect for the views and wishes 
of Texas oil jobbers. Many of them are and have been my closest personal 
friends for more years than I like to count; and I have spent much of my 30 
years in Congress fighting their battles. I have not and do not intend to desert 
them now. 

I do not believe any statement I have made can, on careful reading, be fairly 
interpreted as implying that the oil jobber who opposes H. R. 11 is acting “under 
pressure” from the major oil companies. I will return to this point later. 


JOBBERS MISUNDERSTAND H. R. 11 


There is no doubt, however, that many oil jobbers the country over badly mis- 
understand H. R. 11 and what it will do. Furthermore, their impressions as to 
how the bill would affect them are exactly the same as erroneous statements 
which have been made in a propaganda “brief” prepared by a committee of the 
American Petroleum Institute, which statements have been copied and widely 
circulated by several of the major oil companies. The reason I know this is that 
I have received many letters from oil jobbers opposing the bill, and they all give 
reasons—when they give any reasons—based upon what the API “brief” says 
the bill does, not upon what the bill actually does. 


H. R. 11 WILL HELP INDEPENDENT JOBBERS AND WHOLESALERS 


Many of the letters I have received from oil jobbers opposing the bill—and 
I should say that some have been in strong support of the bill—assume that the 
bill is intended to help only the retail gasoline dealers. The truth is that the 
bill is intended to apply, and would apply, to all industries, and all lines of trade— 
not just the petroleum industry; and it would help not just retailers, but inde- 
pendent wholesalers, jobbers, and distributors in all trades. The only dif- 
ference between the effect of the bill on independent jobbers and wholesalers, 
and its effects on retailers, is this: While the bill would give the independent 
jobber and wholesaler some asurance of fair treatment from his supplier, it 
would also place on him some responsibility also for according fair treatment to 
his dealers. 

Jobber and wholesaler groups in many lines have been the foremost advocates 
of a adequate antiprice discrimination law, both now and when the Robinson- 
Patman Act was passed in 1936. For example, the United States Wholesale 
Grocers Association and the National Candy Wholesalers Association, Inc., are 
strongly supporting H. R. 11. Certainly, then, all jobber and wholesaler groups 
are not of the opinion that the bill will hurt the independent middleman. 

Let me begin at the beginning, and remind you why it is that our antitrust laws 
must place some curb on price discrimination. The reason is simply that when 
the practice is not curbed, big companies destroy smaller companies—not because 
they are more efficient, but merely because they are bigger. This works in two 
ways. 

PRICE DISCRIMINATION CREATES SELLER’S MONOPOLY 


First, big manufacturers—or big sellers at any trade level—destroy their 
smaller competitors, merely because they are bigger, and without respect to 
efficiency. For example, it was in this way that the old Standard Oil Co., which 
was subdivided under the Sherman Act in 1912, created a monopoly of more than 
90 percent of all refined products sold in the United States. When Standard 
started out at Cleveland, Ohio, it was only one of 30 refiners then located in that 
area. The company first obtained a size advantage—by merging with some of its 
competitors. Thereafter it simply cut prices in one market at a time until the 
smaller competitors in that market were driven out, then it jacked up the prices 
in that market and moved on to destroy the competitors in other markets. 
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PRICE DISCRIMINATION DESTROYS HOMETOWN MERCHANTS 


An equally bad result of discriminatory selling is, however, this: Where the 
suppliers descriminate in prices, the big trade buyers, such as the big chain 
retailers, usually receive an unearned advantage—in the prices they pay—which 
enables them to destroy or squeeze out their smaller competitors. I am not 
talking about different prices which are justified by differences in the seller’s 
costs; the law plainly allows the seller to discriminate between the chains and 
the hometown merchants up to the extent that he has cost savings in serving 
the volume buyer. I am talking about price discriminations which go beyond 
cost differences. When we were investigating trade conditions in 1935 and 1936, 
we found, for example, that A. & P. was receiving millions and millions of dollars 
in unearned advantages; and of course these discriminatory advantages had re- 
sulted in the disappearance of tens of thousands of independent retailers. 


THE THREAT TO FREE ENTERPRISE 


In case you may have overlooked this threat of a few supergiant corporations 
taking all of the business of the country, let me point out some figures. Reports 
of the Securities and Exchange Commission and the Federal Trade Commission 
show that in June 1951, a few huge corporations with more than $100 million 
of assets owned 47 percent of all the assets of all manufacturing corporations. 
By June of last year, this had jumped to 59 percent. If this rate continues—and 
there is no reason to think that it will not continue—then all of the assets of 
all the manufacturing corporations will be controlled by a few supergiants of this 
size within a period of 18 years. Most of these corporations are already very 
prominent in the distribution, which means that they will take over most of the 
distribution as well. Certainly, then, all of us who want to save a place for the 
local, independent businessman in our country, must put our heads together, 
to find some way of checking the artificial advantages of bigness in the competi- 
tive contest. 

PRESENTS LAW PERMITS ABUSE OF POWER 


Now what is the state of the present law, and what will H. R. 11 do? 

According to the majority ruling of the Supreme Court in the Standard Oil 
(Indiana) case, a major oil company may cut its prices to a dealer across the 
street from an offbrand station without also cutting prices to its dealer just 
a block down the street, even though the result is to put the second dealer out of 
business. As a practical matter, this means that the major oil company may 
use its great marketing power to drive the offbrand station out of business, to 
drive out the independent distributor who supplies that station, and to destroy 
the small refiner who supplies that distributor. 

Likewise, a major oil company may cut its price to one jobber without cutting 
it for another of its jobbers who may be in direct competition with that jobber. 


“GOOD FAITH” IS NO SUBSTITUTE FOR ANTITRUST LAW 


Some of the oil company literature keeps repeating that price discriminations 
must be made in “good faith.” What is “good faith’? The fact is, the Court 
said that a supplier may discriminate in his prices to meet competition, without 
respect to the effects upon competition. Consequently, a defendant who comes 
into court under this law, comes in under the presumption that he was acting 
in “good faith,” when he has been doing only what the court has plainly said 
he may do. The result is, then, that a discriminatory practice is automatically 
excused, unless the Government—or the plaintiff in a private suit—can prove 
bad faith, and this means proving that the defendant was also violating some 
other law—usually one of the anticonspiracy laws. Such for example, are the 
charges in the present FTC complaints against the Pure Oil Co. (at Birmingham, 
Ala.) and the Sun Oil Co. (at Jacksonville, Fla.). [These are only charges, and 
I do not mean to suggest that we should consider these companies guilty until 
and unless proved guilty. ]} 

WHAT H. R. 11 DOES 

Now what will H. R. 11 do? 

It will create a tendency to require the supplier, when he reduces his price to 
one of his jobbers, to reduce his price also to any of his other jobbers who are 
in direct competition with that jobber. Likewise, it would create a tendency to 
require the jobber to accord equal treatment to all of his dealers who are in 
actual competition among themselves. The bill would not, contrary to some of 
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the propaganda, require the supplier to cut prices in all of the States in which 
the supplied operates; nor would it require the supplier to cut prices throughout 
a single State. 

I use the term “tendency” for this reason: The bill does not require the 
supplier to give absolutely equal treatment to his competing customers. It only 
warns the supplier not to treat his competing customers so unfairly and un- 
equally that the effect of his discrimination may be, in the language of the bill, 
“substantially to lessen competition or tend to create a monopoly.” I will come 
back to the exact meaning of this language in a moment when I discuss some 
of the things in the APT brief. 


WHERE JOBBER COMPETES WITH HIS SUPPLIER 


Now, I realize there are somtimes peculiar circumstances. It sometimes 
happens that a major oil company sells through an independent jobber and also 
makes tank-wagon deliveries to retail stations in the same area. In other words, 
the tank-wagon distribution systems of the jobbers and his supplier are inter- 
mingled. Frankly, I suspect that such jobbers do not have a long future ahead. 
In most instances, the major lets such a jobber perform some of the distribution 
only because he has a kind of nuisance value to the major, which depends upon 
the jobbers being able to turn to some independent refiner who does not have 
tank-wagon distribution in the area. When the independent refiner disappears, 
as they are very rapidly doing, then the major will have no use for that jobber. 
Nevertheless, we would not like a bill which would speed up that jobber’s dis- 
appearance. 

How, then, would H. R. 11 affect such a jobber? The fact is that there would 
be difficulties only under this combination of circumstances: (a) only if the 
jobber sells to retail dealers at a tank-wagon price below the major’s tank- 
wagon price to competing dealers; and (b) only if the retail dealers, in turn, 
cut prices to consumers and divert trade from the retail dealers supplied directly 
by the oil company; and (c) only if the diversion is so substantial, and so pro- 
longed, that it threatens a “substantial lessening” of competition. 

Let me then ask you this: Even without considering the question of what a 
“substantial lessening’ of competition means, how often do the other two con- 
ditions I have stated happen in reality? Do they happen often enough, and 
are they important enough to justify such a weakness in the antitrust law that 
the hometown merchants and small independent businesses of all kinds will be 
destroyed? If so, what purchasing power will there be in our home communities 
to provide any business for the oil jobber who has been saved? 


WHO WANTS “SUBSTANTIAL LESSENING OF COMPETITION” ? 


Now let me point out a few statements in the API’s propaganda brief which 
have been circulated, directly and indirectly, to independent jobbers all over 
the country. 

First, the API brief refers to the key language of the bill which defines an il- 
legal discrimination as ‘where the effect may be substantially to lessen compe- 
tition and tend to create a monopoly,” and says: 

“The Supreme Court has interpreted the phrase to mean that there may be 
a lessening of competition whenever one buyer gets a lower price than others.”’ 

That is sheer nonsense. In no decision upholding a charge of illegal discrim- 
ination has the Supreme Court—or any other court—made such an interpreta- 
tion; and the API brief cites no such case. 

Consider these facts: This key language is well known to the courts. It is 
precisely the same language which has for several decades defined illegal ex- 
clusive-dealing agreements and tie-in sales agreements under section 3 of the act. 
It has never been interpreted as outlawing all exclusive-dealing and all tie-in 
sales agreements. 

This key language of the bill is also precisely that which defines an illegal mer- 
ger under section 7 of the act. It has never been interpreted as outlawing all 
mergers. 

WHO HAS THE BURDEN OF PROOF? 


Now I come to a related statement in the API brief. It says: 

“* * * the Robinson-Patman Act marked a departure from the traditional 
ideal of American justice by putting the burden of proof upon the person 
charged * * * this legislation would put a heavier burden on the accused busi- 
nessman by requiring him to prove that he had not only met competition in good 
faith but that his doing so had not ‘substantially lessened competition * * *’” 
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More fantastic nonsense: In an antitrust suit under the present law, and under 
H. R. 11, the Government has the burden of proving both that a discrimination 
has been made, and of proving the “substantial lessening of competition or tend- 
ency to create monopoly.” Any law that did otherwise would be instantly struck 
down as unconstitutional. 






MAJOR’S CONCERN FOR JOBBERS, SMALL REFINERS, AND R&TAIL DEALERS 
















It would take many pages to point out and answer all of the wrong statements 
in the API’s propaganda brief. Let me, however, call attention to just one more 
which appears on the first page of this so-called brief. Here you will note a flat 
claim that H. R. 11 will eliminate independent jobbers. Referring to the bill 
as it passed the House last year, the brief says: 

“In fact, had this legislation passed, one whole branch of the oil business— 
independent jobbers—would have been practically eliminated by act of Congress.” 

The major oil companies’ brief also expresses tender solicitude for all other 
branches of the oil business—all branches, that is, except themselves. The 
statement continues: 

“Another branch—independent refiners—would have been condemned to a lin- 
gering death. Even service station operators * * * would have found their 
position undermined by this bill.” 

I suggest to you that the only branch of the business which would be incon- 
venienced by H. R. 11 is the one branch which is not mentioned, namely, the 
major oil companies. Yet, even these majors will not be hurt by H. R. 11. The 
hill will cost them only a little money—a little less in profits—to give fair treat- 
ment to their customers—including yourselves. And this, it seems to me, is a 
small price to pay for what surely must be, in the long run, the major’s own 
self-interest—which is a future of private ownership of business in this country. 












MY STATEMENT ABOUT “PRESSURES” 






























I come back now to your feeling that my statements have implied that oil 
jobbers who have expressed opposition to the bill have been “acting under pres- 
sure” from the major oil companies. I am enclosing reprints of my statements 
dealing with pressures; and I believe that after a full reading you will find 
they do not make this implication. I did refer to what I called captive retail 
service stations being pressured by the majors to send in wires opposing the bill; 
and I can point to many statements from retail dealers to substantiate my 
statement. 

The pertinent part of what I did say about oil jobbers’ opposition to the bill 
is this: 

“* * * it is clear that these wires from the oil jobbers are furthering the 
cause of the major oil companies in opposing laws against price discrimination. 
That is true whether or not the oil jobbers are acting at the present time at the 
urging of the major oil companies in opposing H. R. 11. 

“It is unfortunate that the oil jobbers and retailers of gasoline and oil have 
been led to believe that H. R. 11, if enacted into law, will adversely affect them. 
Certainly I want no part in anything that would operate to the damage of small 
and independent business firms.” 

This does not mean that I have lost faith in the independent oil jobbers, or 
lost faith in the determination of the great majority of business people to do the 
right thing—to support effective antitrust laws so as to maintain a place for in- 
dependent business and maintain the free private enterprise system which is so 
essential to the way of life we want to keep. 

I firmly believe that every independent oil jobber—in Texas, particularly— 
who understands H. R. 11 will be in favor of the bill. 


a 


(Mr. Dixon presented the following documents with the expla- 
nation :) 

Mr. Drxon. I have a very interesting document. It is entitled, 
“Gasoline Prices in Montana, Preliminary Report of the Montana 
Trade Commission,” to gether with the supplementary papers that 
form the basis of this report. This report was made by the State 
commission, as a result of a resolution passed by the general assembly 
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on March 15, 1955, of the State of Montana. It is a complete study, 
Mr. Chairman, of the gasoline prices in Montana. I recall that while 
the Federal Trade Commissioners were here, Senator Dirksen sug- 
gested that it might be well if we had some kind of investigation into 
gasoline prices generally. If I recollect correctly some mention was 
made that every day the Federal Trade Commission carried on such 
investigations. But this investigation is quite complete; it is a com- 
plete investigation of the oil practices in a State. It casts particular 
light upon the jobbers in the retail gasoline dealers’ position in the 
industry as they are in the State of Montana. I would suggest that 
it be made exhibit 60 and added to this record. 


GASOLINE PRICES IN MONTANA 
PRELIMINARY REPORT OF THE MONTANA TRADE COMMISSION 
BACKGROUND 


Crude oil lies deep in underground reservoirs in Montana. Entrepreneurs 
drill for and capture these reservoirs, slowly emptlying them through drainage 
tubes thousands of feet deep. The captured oil is refined into gasoline in the 
plains country of Montana. Yet Montanans, proud possessors of crude oil, re- 
fineries, and a network of crude and product pipelines extending from one end 
of the State to the other, pay the highest price in the land for gasoline. This is 
a notable fact not contested by the oil industry, and shown each month by an 
independent survey. It is of long standing. 

In 1921 the late Senator Thomas J. ‘Valsh told the Senate of the United 
States that “the people of Montana are obliged to pay for gasoline a higher 
price than that paid by the people of any other State.” 

Thirty-five years later, State Representative Lee Schumacher, testified about 
gasoline prices in Montana before a committee of the State senate. His con- 
clusion: “Something is drastically wrong.” 

On March 15, 1955, the 34th Legislative Asembly of the State of Montana 
approved the following bill: 

“Be it enacted by the Legislative Asembly of the State of Montana: 

“Section 1. There is hereby appropriated out of any money in the state 
treasury, not otherwise appropriated, the sum of twenty thousand dollars ($20,- 
000), or so much thereof as may be necessary, to the Montana Trade Commis- 
sion, for the purpose of investigating the prevailing methods of fixing prices 
in the marketing of gasoline and refined petroleum products in Montana, to 
determine whether such price-fixing methods are in violation of the constitution 
and statutes of Montana, and shall cause to be prosecuted, by civil or criminal 
actions, or both, any such violations. 

“Sec. 2. An emergency is hereby declared, and the appropriation hereinabove 
provided shall be deemed and held valid notwithstanding the provisions of the 
budget act. 

“Sec. 3. This act shall be in full force and effect and after its passage 
and approval. 

“Approved March 15, 1955.” 

The author of this bill was Representative Lee Schumacher, Democrat from 
Phillips County. The bill passed almost unanimously and had wide bipartisan 
support. 

On February 23, 1955, the senate finance and claims committee held a public 
hearing on the bill in the house chambers. Representative Schumacher ap- 
peared in support of his bill, and stated, “I, and I daresay, thousands ot Mon- 
tana citizens would appreciate knowing why we in Montana must pay, and 
continue to pay, the highest price for gasoline in the whole United States.” 

“Why does Montana deserve this dubious distinction?” Schumacher asked. 

There was bipartisan support for the bill. Representative Sumner Gerard, 
Republican from Madison County, and John H. Toole, president of the Missoula 
Chamber of Commerce and former Republican representative from that county, 
spoke in favor of the bill. 
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Representative Gerard said, Surely the people have a right to know what the 
reasons are for their paying a higher price than adjoining States on a product 
so closely affecting their livelihood.” 

Toole added, “The price of gasoline in our community has been harmful to our 
community. We are the recipients of constant complaints from tourists passing 
through who have never paid such a price anywhere.” 

The Petroleum Industries Committee, composed of representatives from 10 
major oil companies and the Farmers Union, chose one of its members to speak 
for the industry in opposition to the bill. Mr. J. A. Lentz, then Continental Oil 
Co.’s manager of markets in the Rocky Mountain States, spoke for the group. 
(Continental is generally considered to be the price leader in the Rocky Mountain 
States by members of the industry.) 

Not one independent oil operator spoke in opposition of the bill. 

Mr. Lentz cenied that Montanans paid more for their gasoline than the citizens 
of other States and he quoted many statistics to back up his statement. (Ata 
later hearing the vice president of Mr. Lentz’ company admitted that Montana 
prices were higher than elsewhere.) Under close questioning by Senator Charles 
Mahoney, Republican from Garfield County and chairman of the finance and 
claims committee, Mr. Lentz stated categorically that this company “exercised 
absolutely no control” over their gasoline stations and over the retail price of 
gasoline. 

The hearing closed following W. A. Brown’s statement that the price of gaso- 
line had only increased 8.16 percent from 1925 to 1954. Brown is a Helena 
attorney and secretary to the Petroleum Industries Committee. Other sources 
show the price has risen over 75 percent since 1933. 

The bill was approved by the finance and claims committee and was approved 
by the legislature on March 15, 1955. 

The Montana Trade Commission started investigating gasoline prices at once. 
Two special investigators were hired to work on the investigation—one a lawyer, 
the other an oil man. 

PREFACE 


Most members of the driving public never see a gallon of gasoline. They come 
closest to it when they cruise alongside a gasoline pump in their favorite service 
station and nod a “fill ’er up” to the attendant. The commission decided to 
start its investigation at this point. 

There was no magie in this decision. No member of the commission, nor its 
counsel, was familiar with the oil industry except in a general way. At the 
time it seemed more understandable to trace a gallon of gasoline backward, from 
the nozzle it ultimately gushed out of through the marketing and refining chan- 
nels to the oi! well that first produced the barrel of crude oil. 

The service station operator is the only contact with the oil industry that 
most Montanans have. A Montanan is as familiar with him as he is with his 
barber, and he visits him more often. The first phase of the investigation con- 
sisted of exhaustive interviews with service station operators in the State. These 
interviews were conducted both individually and in groups. 

The service station operators cooperated fully with the commission and its 
investigators. That service station operators are generally dissatisfied with 
their lot was immediately apparent. But it was equally apparent that they are 
reluctant to talk about their problems except among themselves. 

There are several reasons for this reluctance to talk openly about problems, 
not the least of which is the fact that the operator is forced into the position 
of heing spokesman for the industry to the motoring public. He is the man on 
the ground. It’s his job to back up his company’s advertising and explain the 
latest price increase. This is often a terrible responsibility. 

Definitely another reason for his reluctance to talk is fear of reprisals. Early 
this year there was an effort to get a price war started in Great Falls. A repre- 
sentative of Continental Oil Co. summoned all Conoco dealers in the city to 
a meeting in his room at the Rainbow Hotel. He asked the dealers to take a 
reduction in their margin of profit in return for a small reduction to them in 
the cost of the gasoline. The Conoco dealers refused at the time to take the 
reduction. At the close of the meeting one of the operators spoke up vehemently 
against company control. And the company representative immediately threat- 
ened to cancel the operator’s lease. A few weeks later the Conoco dealers broke 
the price in line with the company’s request. So-called uncooperative operators 
often find themselves out of a job. The commission recognizes the situation, 
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and no one is quoted by name in this report without nermission of the speaker. 

How is a gallon of gasoline bought and sold? The commission investigated 
the whole field of marketing in the industry. Gasoline is sold by major com- 
panies to a variety of categories of buyers, whose methods of purchasing pe- 
troleum products literally defy the economic law of supply and demand. For 
instance: 

Major company service stations pay more for gasoline than any other category 
of buyer, and yet it is the major company station that buys and sells the bulk 
of all gasoline manufactured ; 

Independent service stations buy at a lower price than major company sta- 
tions and usually pass on at least part of this saving to the public; 

Independent buyers, such as contractors, cities, counties, etc., pay as much 
as 5 cents less per gallon than the major company service station operator. 

One reason for the high price of gasoline to the public was apparent almost 
immediately. If the major company station pays the most, then he must sell for 
the most. But this is true nationally. Why is Montana the highest? 

The answer is lack of competition and control by a few companies. This 
control is evidenced by the fact that gasoline is never sold at the refinery, but 
rather always delivered to the buyer with the cost of transportation included 
in the price. Major companies sell 95 percent of the gasoline sold in Montana 
and these companies control completely the method by which gasoline is trans- 
ported. Also, almost the total refining capacity in the State is controlled by 
major oil companies, a control effected since 1942. At that time 34 refineries 
supplied the needs of Montanans; today 3 refineries manufacture 75 percent 
of all gasoline made in the State. 

Altogether, six refineries refine nearly 95 percent of all the crude oil processed 
in the State. Major oil companies then sell nearly 95 percent of all the gasoline 
sold in the State. And they control completely the method by which petroleum 
products are transported. But what about production? It was here that the 
investigation halted, at the well-head where the crude oil flows into the receiving 
tanks to begin the trip to the automobile. 

The Montana producers are not a happy lot. Montana crude goes begging for 
a buyer. Most crude refined in the State comes from outside the State. And the 
so-called posted field price, the price major companies say they will pay for 
crude at the oilfield, is seldom paid to an independent producer. It is true that 
the major companies do not directly control as large a percentage of production 
as they do of refining, transportation and marketing. They don’t have to. An 
independent can produce as much as he wants without waste. But the hard 
economic fact is that his production is worthless without a buyer. 

The Montana Trade Commission is forced to the conclusion that gasoline and 
other petroleum products are priced high in Montana because there is an almost 
total lack of competition in the industry. A few major companies effectively 
control nearly all of the production, refining, marketing and transportation 
facilities in the industry in Montana. 

The following discussion will show why the Commission arrived at this con- 
clusion. 

MARKETING 


A. Major company service station operator 


The major company retail service station operator is the orphan child of 
the oil industry. Usually he leases his station from a major oil company on a 
year-to-year basis. 

These so-called leases are more contracts of bondage than respectable legal 
documents. There are a multitude of conditions in each lease including a 
prohibition against selling gasoline to intoxicated persons and a charge that he 
keep a proper amount of supplies in the restrooms. The slightest violation 
of any condition in the lease automatically voids the lease and permits the 
major oil company to evict the operator forcibly without notice or legal process. 

There are so many conditions in these leases and they are so exacting that 
only someone who enjoyed divine guidance could possibly comply with their 
terms. There are many examples of operators summarily dismissed after 
many years service to the company for the flimsiest possible reasons. 

Sam Rogers, former Phillips 66 service station operator in Great Falls, Mont., 
testified under oath that he was canceled out of one lease absolutely without 
notice and then presented with a new one requiring him to stay open 2 extra 
hours at night. No reason at all was given him for the cancellation. His was 
not to question why. 


| 
| 
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Perhaps the reason was that the company wanted Rogers to pump more 
gallons of gasoline each day. If this was the reason and if he pumped 10 
more gallons a day, it cost the company nothing to attain the additional gal- 
lonage. It would cost Sam Rogers, though. His cost would be 2 more hours 
added to an already long workday, or if he hired a man at the union scale, $3 
in wages. His gross profit on 10 gallons would be 65 cents. 

Why would the company want Sam Rogers to pump an extra 10 gallons? 
The company owns many stations in the Great Falls area that were also told 
to stay open 2 extra hours. If 10 such stations stay open 2 more hours and 
sell 10 additional gallons each, the company’s gallonage in the area is increased 
by 100 gallons—at no additional cost to the company. 

Retail service station operators buy more gasoline and petroleum products 
than any other group. And yet any citizen can buy gasoline and other products 
from a wholesaler at the same price as the service station operator. 

Mr. Herbert G. Carmichael, manager of market for the Texas Co., was asked: 

QUESTION. “* * * Why does the Texas Co. sell to an individual purchaser at 
the same price that it sells to the retail dealer * * *?” 

ANSWER. “Because there is the competition in this particular area that we 
are forced to meet; that is a competitive practice, and we meet competition as 
we find it.” 

The retail service station operator pays the so-called tank-wagon price for his 
gasoline. The tank-wagon price would seem to be the wholesale price for gaso- 
line. This is hardly the fact. 

But here is what spokesmen for the major companies say the tank-wagon 
price is. The tank-wagon price, they say, is the wholesale price at which 
major companies and other marketers sell gasoline and other petroleum products 
to service stations. 

“That wholesale price covers all the costs of finding crude oil, transporting 
it to refineries, refining it into products, providing marketing facilities, and 
moving the products to the service station pump.” ‘This is an illuminating 
statement. It was made by Mr. Ross of Standard Oil of Indiana. It assumes 
such complete control of all phases of the business—production, transportation, 
refining, and marketing—that the price to the dealer can include the cost of 
building the service station he leases. It should be pointed out that he also 
pays rent for the station based on the number of gallons of gasoline he sells. 
Most landlords figure to amortize their building costs out of the rent they 
receive. 

There is no talk by Mr. Carmichael of a low price in this particular area 
because of competition. The major company service station operator pays what 
the companies tell him to pay. He cannot ask for a competitive price. He has 
no bargaining power. 

Categorically, the tank wagon price is not the wholesale price. It is a whole- 
sale price. 

It is the tank wagon price, the highest wholesale price in an industry with 
many different wholesale prices, that is passed on to the motoring public. The 
major company service station operators sell most of the gasoline and other 
petroleum products sold, and nearly all their sales are made to the motoring 
public. Since the service station operator pays the highest wholesale price 
possible, it is inevitable that the motoring public pays the highest retail price 
possible. When the tank wagon price is higher in Montana than anywhere else 
in the country, it follows that the retail price will also be higher in Montana 
than anywhere else in the country. 

The major company service station operators pay the highest wholesale price 
of any buying group because they are rigidly controlled by the major companies 
and are forced to pay any price the companies decide to charge. 

Cities, counties, road contractors, taxi companies, bus companies, fleet opera- 
tors and the like all purchase gasoline at less than the tank wagon price, in 
some cases as much as 5.2 cents under. These buyers buy on the open market 
and either negotiate their purchases or call for bids. 

The major company service station operator, even though he buys in large 
quantities, cannot buy on the open market, but must buy from the company that 
controls his station. He has no control over the method of transportation by 
which his gasoline reaches him. He could save 3.4 cents a gallon by buying in 
large transport lots. But when his major company supplier delivers him gaso- 
line in transport lots, the saving is not passed on to the operator. It follows, 
of course, that the saving also is not passed on to the motoring public. 
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The average major company service station operator works a 12-hour day 
6 days a week. This is shown in a survey published by E. I. Du Pont de Nemours 
“in behalf of the oil industry.” Du Pont manufactures many articles sold in 
service stations. All interviews were conducted nationally by National Analysts, 
Ine., of Philadelphia. 

The survey shows that the service station operator is almost invariably a man 
of pleasing, outgoing personality whose customers buy from him because they 
like him—not because they are impressed with the product he sells. One-third 
of the operators have no employees, one-half employ part-time employees 21 
hours per week. The average dealer has had his station 6.2 years, works 72 
hours per week for a median income of $4,160 per year. This works out to 
slightly more than $1.21 per hour! 

Their chief complaints are small profits and uncertain business conditions, 
Representatives of the major companies did not brag to the commission about 
the earning power of the “independent businessmen” who operate their service 
stations. This is understandable in view of the fact that it is not the service 
station operator who benefits from the high price of gasoline in Montana. 

It was the opinion of the overwhelming majority of service station operators 
interviewed by the commission that the price of gasoline is too high in Montana, 
These operators pay rent for their stations and it must be assumed that they 
return a good profit to their lessors, since the annual statements of the major 
companies always show a profit. 

The service station operators could, if they were permitted to purchase at the 
same price as other quantity buyers, sell a gallon of gasoline 3.4 cents less than 
the present price, because the tank car price is presently 3.4 cents less than the 
posted tank wagon price. The tank car price is the price quoted for purchases 
of from 7,000 to 10,000 gallons. Just as tank wagon deliveries are in lots of 
hundreds of gallons, tank car or transport deliveries are in lots of thousands of 
gallons. Almost any service station operator could arrange to buy in this quan- 
tity if his supplier would let him. And the saving would immediately be passed 
on to the motoring public. 

It would seem that charging their own high volume outlets the highest price 
for gasoline, the major companies have reversed the law of supply and demand, 
Those who buy the most pay the most. 


B. Independent service station operator 


The independent service station operator accounts for 5.16 percent of the 
market and operates largely through the sufferance of the major companies. 
If he can get an independent supplier, he buys his gasoline at 3 or 4 cents 
under the tank wagon price. This is generally the same quality gasoline as 
that sold to his major company competitor. Often it comes from the same 
batch of gasoline. 

The independent service station usually does not give credit and sells his 
gasoline 2 cents less per gallon than the major company stations. Thus he 
makes as much margin per gallon as the major company service station and 
sometimes more if he has purchased his gasoline 4 cents under the tank wagon 
price and sells it for 2 cents under the prevailing retail price. It is the policy 
of the majors to permit an independent to sell at a price 2 cents a gallon less 
than their stations. Even so he has to be extremely cautious or he’ll invite 
dreadful retribution in the form of a price war. 

Occasionally, an independent succeeds in cutting the price up to as much as 
4 cents, but the price war usually brings him into line. The price war is 
the major companies’ method of keeping independents in line and also of in- 
ereasing gallonage. 

In a price war the price of gasoline goes staggering down, one major com- 
pany station pretending to compete with another, until finally the independent 
pleads for mercy and brings his price up to the accepted 2 cénts less per gal- 
lon allowed him by the majors. 

The price war is an excellent weapon (from one point of view) because it 
doesn’t cost the major company. Most of the ordered reduction in price is 
taken out of the dealer’s margin and the bulk distributor’s margin of profit. 
The price war is simply another unbelievable aspect of the oil industry. It 
looks like active competition at work. In fact, though, it’s a perfectly con- 
trolled show designed to stifle competition. 

There were two examples of price wars in Montana last winter and spring, 
one was in Great Falls, the other in Butte. 
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In Great Falls the price war was launched in order to bring “Save Ur Self,” 
a large independent, into line. “Save Ur Self” was seliing 4 cents under the es- 
tablished major price. Major company policy is not to permit anyone to sell at 
more than 2 cents under the established price. 

One by one the major company stations toppled their prices to meet the in- 
dependent. Signs appeared ominously warning the public not to gamble on 
inferior products. (In fact “Save Ur Self” was being supplied a high quality 
regular gas by Big West, ethyl by Carter Oil Co. A Carter station with a huge 
sign was right across the street.) Sam Rogers has described what happened. 

QUESTION. “Do you set your own retail price?” 

SaM Rogers. “No. Last time they set it themselves. They came in and asked 
me for the keys and went to my pumps and automatically turned them down, 
and told me I would have to take the step and they would take the step. They 
put the signs out there on the sidewalk.” 

And 

“Then they come along and tell me that I have to cut my margin 1 cent a 
gallon while they go down 1.4. I think it was last August (1955) they went up 
.8 of a cent—they slipped out from under that one pretty easy. They left me sit- 
ting up there high and dry * * *.” 

So, Sam Rogers, who’d had no increase in margin for years gave up a penny. 
The major company, just having had an .8 cent increase the previous August, 
gave up .6 cent. If both reductions are figured from the last increase in margin 
that Sam Rogers was granted, the reduction cost him a penny, the major 
company nothing. 

The result? The independent fell into line with company policy. The addi- 
tional gallonage gained by the major company stations was negligible. (Some 
operators remarked that their previous reduction in gallonage had not been 
caused by the entry inte the market by the independent, but rather by the sta- 
tion building program of the majors.) 

Russ Bryant, president of the Great Falls Dealer Association, testified that 
2 years before he’d been averaging 18,000 gallons per month, that now it was 
down to 10,000 gallons per month. Bryant, a Conoco operator, noted that his 
company had built several stations around his in that 2-year period. 

The story in Butte was almost the same. Community Gas, an independent, 
had been cut rating gas for years. Their example gave smaller independents 
courage. Something had to give. 

Prices began to topple. Major-company dealers had their margins cut to the 
extent that they would have had to triple their volume in order to break even. 
It was an economic impossibility for any of them to triple their volume. Havoc 
reigned in the market place. Major-company intimidation was such that two 
dealers refused to talk to Commission investigators. Community and the smaller 
independents fell into line. 

Both the Great Falls and Butte price wars conveniently ended just before the 
tourist season. The operator was permitted to have his cake. 

A final note of confusion is added to gasoline marketing by the so-called un- 
branded market. This market is made up of all sellers of gasoline except major- 
company service stations and it includes the independent service-station operator. 

In the jargon of the oil industry, “unbranded” means just that—a maverick. 
This market includes also the maverick seller who buys so-called excess product 
from the major companies directly. He buys gasoline at as much as 5 cents less 
than the tank-wagon price. But it is clearly understood (never in writing) that 
if he cuts the established retail price he must do it under the table. 

In Montana, Carter, Husky, and Phillips all sell unbranded, and they are selling 
to retailers who compete with their own stations. Big West also sells unbranded. 
This operation will be discussed later in this report. 





C. Independent buyers who do not sell petroleum products 


If the major-company service-station operator is the orphan child of the indus- 
try, the independent buyer who buys for his own use is the prince charming. 
He is courted by the major companies because it is he that will take care of their 
surplus production. As stated above, he buys gasoline up to 5.2 cents under the 
tank-wagon price, he is often furnished tanks free of charge, he is usually 
extended credit, and he is allowed the 2-percent evaporation allowance authorized 
by the State board of equalization. 

Contrast this to the major-company station that gets none of these concessions. 

For example, in the city of Billings alone, at least one contractor purchased 
gasoline from Standard Oil of Indiana at 5.4 cents under tank wagon. Another 
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purchased from the Texas Co. at 4.7 cents under and a third from Conoco at 
3.3 cents under. 

Each of these preferred purchasers was buying at less than even the whole- 
saler. Each was furnished equipment free of charge by the supplier, was granted 
credit and an additional 1 percent if the bill was paid within the month, and 
was allowed the 2 percent off the 7-cent State tax authorized by the State board 
of equalization as an evaporation allowance. 

At the same time, the city of Billings bought from Carter, Continental, Union, 
and Husky at 3.54 cents under tank wagon. Yellowstone County bought its 
gas from Carter and Continental 3.65 cents under tank wagon. And a local 
bakery bought from Carter 3.25 cents under tank wagon. 

In 1955 the State of Montana purchased 166 carloads at prices ranging from 
18.6 to 21.19 cents per gallon. The average price was 20 cents a gallon includ- 
ing the 7-cents-a-gallon tax. This means a net price of 13 cents a gallon—.08 cent 
more than it costs to manufacture a gallon of gasoline in Montana. Carter 
Oil Co. representatives listed that cost at 12.02 cents per gallon. 

The majors bid competitively on State work, hence the State gets the benefit 
of free competition. 

Similarly, the Armed Services Petroleum Purchasing Agency delivers gasoline 
in Montana for 14.7 cents including a 2-cent Federal tax, or a net price of 12.7 
cents a gallon, .05 of a cent over cost. 

It is clearly apparent that the quantity buyer who is in no way subject to major 
company control buys at the lowest price. 

D. Exchanges 

Major companies without refineries in Montana or nearby are able to partici- 
pate in the retail market through an exchange. An example of this is the ar- 
rangement between Standard Oil of Indiana and Carter Oil Co. Standard has no 
refinery in Montana. Carter has a refinery in Billings. Carter has no refinery 
in Wyoming, Standard has a refinery at Casper. So they exchange. 

Carter furnishes gasoline and other petroleum products for all of Standard’s 
Montana operations. And Standard does the same for Carter in Wyoming and 
Colorado. No money changes hands. It’s simply a trade, gallon for gallon. 

In the oil industry this is called (by Mr. Ross of Standard) having “gasoline 
and other products manufactured to our specifications at Billings.” 

The majors are extremely selective in these exchanges and usually only ex- 
change with each other. In Montana, for instance, Carter also exchanges with 
the Texas Co. 

If there is any saving realized through these exchanges, none is ever passed 
on to the retailer. 

EF. Credit 

The major oil companies use credit as a tool to tighten their hold on the 
consumers. This is done by a credit card system. A credit card enables a 
responsible credit risk to travel coast-to-coast charging his gasoline purchases all 
the way. 

However, in areas where companies are not represented, they exchange credit 
facilities with selected major companies. This is well and good for the customer, 
but for the independent dealer or refiner it is disastrous. The major companies 
carry the total economic burden of purchases made on credit cards. The retailer 
who accepts a credit card does not assume any of the risk. This is assumed by 
the company. When companies exchange credit cards, again all of the risk is 
assumed by the company that has issued the card. By carefully selecting the 
companies with which they will exchange cards, major companies greatly expand 
their zone of control over sales of petroleum products. The purchaser who 
travels by design or necessity on a credit card is forced to deal only with major 
companies that exchange credit facilities. The cash operation of the independent 
cannot compete with this credit network. 

On bulk deliveries to farmers, credit is extended until harvest is complete by 
some companies and others carry accounts from year to year. And everybody 
except the major company station gets some terms of credit. 

The independent simply cannot compete with the major companies in selling 
to farmers. Farmers buy at the same price as the service station operator, are 
furnished their tanks free, and are granted terms of credit that are more than 
generous. Although this is a break for the farmer, it is the most ruthless type of 
economic discrimination against the dealers. The retail dealer is precluded 
completely from getting any farm business and the wholesaler must service much 
of the farm business at a loss. 
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This situation becomes more graphic if one projects what would happen were 
other industries to indulge in such bizarre business practices. All farmers would 
buy their automobiles, trucks, tractors, and farm equipment at the same price 
that the dealer buys these items. Necessary maintenance equipment would be 
furnished free with each machine. A mechanic would deliver needed parts free 
of charge. The farmer would pay nothing for the car, etc., for the first year. 
The dealer, not the factory would carry the credit. These same terms would 
be extended to contractors, cities, counties, taxi companies, bakeries, and the like, 
except that these categories would be even more favored. They would buy these 
machines at the dealers’ list price less 30 percent. 

This sounds fantastic, but the whole oil industry is full of such practices. 
It should be pointed out again that anyone who buys gasoline in 25 to 50 gallon 
lots can also buy at the tank-wagon price. And if he had a credit card, he 
would buy on credit. The major company retailer can’t use his credit card for 
this purpose. 

Representatives of the industry are solemn in their pronouncements and ex- 
tremely voluble in their insistence that all is governed by natural economic law 
wherever oil is found. But their protestations are not born out by the facts. 

Harry J. Kennedy is vice president of the Continental Oil Co., the price leader 
in Montana. Mr. Kennedy came from Houston, Tex., to testify under oath that: 

“We respect the functional pricing situation which provides channels of 
freight, which includes the provision that the wholesaler will buy for less than 
the retailer. That’s a pretty well established principle. * * *” 

But it is not an established fact. It is true that major company wholesalers 
buy cheaper than major company retailers. But everybody buys at the same 
price as major company service stations and quantity buyers such as contrac- 
tors, cities, etc., pay less than major company wholesalers do. And everybody 
gets credit—except major company stations and distributors. 


F. The distributor 


The distributor is the man for a middleman in the oil industry. He is a 
wholesaler. He sells at tank-wagon prices. There are different classes of dis- 
tributors : 

1. Consignee whose products are consigned to him by the company and credit 
is extended by the oil company ; 

2. Agent, who merely acts as agent of the supplying company ; 

3. Jobber, where the business is entirely the jobber’s : and 

4. Unbranded jobber, where the jobber has his own facilities and brand. 

The distributor has a sizable investment in trucks and equipment. He’s the 
bulk dealer whose tanks are located off the road in every Montana community. 
Since he sells at tank-wagon price with a set margin, he must seek volume to 
gross more profit in view of rising costs. The drive to get more volume has re- 
sulted in a situation where anyone buying in 25 to 50 gallon lots can buy at the 
tank-wagon price. This condition is not prevalent in other States where there 
is a consumer tank-wagon price, usually 2 cents higher than the dealers (see 
above). 

It is possible that the reason for consumer and dealer tank-wagon prices being 
identical in Montana is the threat of competition from Farmers Union. The 
bulk of consumer business is derived from farms. The Farmers Union refinery 
at Laurel is one of the largest refineries in the State; it sells only to coopera- 
tives who in turn sell to their members and not to the public. Many co-op mem- 
bers are farmers who would buy from their co-op if the bigger company dis- 
tributors could not meet the price. The major companies seem to cooperate 
with the huge Farmers Union in much the same manner that they cooperate 
among themselves, indicating that perhaps size respects size 

The bulk distributor is given a territory in which he can sell. He must serv- 
ice the whole territory, often hauling small amounts 50 to 100 miles from his 
plant. He receives a small margin of profit for this service 

Most Montana bulk distributors have received no increase in their margin of 
profit in the last 10 years. Their costs of operation have increased along with 
the rest of the economy. And so with low margins and high costs their profits 
are fast reaching the vanishing point. 

It used to be a good business for the bulk distributor. But the picture is 
changing. The operator’s written agreement with the company is no more 
respectable than the retail dealer’s. His very livelihood can be plucked away 
from him on a few days’ notice. 
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The bulk distributor used to supply all service stations flying his company’s 
insignia within his territory. Today the major companies are building stations 
capable of receiving gasoline in transport lots. The bulk distributor is bypassed 
completely, often left to handle unprofitable accounts. Industry spokesmen 
indicate that a saving is effected by bypassing the wholesaler, but seldom is 
any of the saving passed on to the retailer and never is it passed on to the 
motoring public. 

The bulk distributor must make all the uneconomical hauls to rural areas, 
since transport deliveries are often not feasible where the amount of gasoline 
needed is small. Yet he is being denied the most profitable hauls by his own 
company. 

Can the bulk distributor buy directly from the refinery and haul in his own 
transport? 

“Yes,” says Mr. Kennedy, of Continental, “if he thinks he can do it. * * *” 

The commission knows of no continental bulk distributor who takes his 
product f. o. b. refinery. 

Carter often directs its transports directly to its service stations, bypassing 
its bulk distributor completely. No saving is passed on to the retailer because, 
according to George Phipps, of Carter, “ * * * any savings that we can make 
at the present time in our actual operations are required to even maintain the 
nominal profits we have shown that the Carter Oil Co. made over the last 5 
years.” Last year Carter made a net profit of $16,100,000. 

The bulk distributor, as he exists today, may well be a vanishing American. 


G. Other petroleum products 

The retailer and the wholesaler of gasoline sell a variety of petroleum prod- 
ucts, all of which are processed from crude oil. 

Modern refiners manufacture and sell 90 percent of the end products from 
a barrel of crude. Only 10 percent is not salable and part of this is used to 
operate many of the component parts of a modern refinery. 

Roughly 40 percent of the product manufactured from a barrel of crude oil 
is gasoline. The remaining 50 percent is diesel oil, jet fuel, heating oil, kerosene, 
and the like. 

There has been an attempt by spokesmen for the industry to show that part 
of the reason for the high price of gasoline in Montana is that other petroleum 
products are sold at depressed prices. 

However, statistics gathered by the commission investigators show that Mon- 
tanans pay at least as much as, and often more, for petroleum products exclu- 
sive of gasoline than the citizens of surrounding States. 

In the course of the commission’s study it was found that the State of Mon- 
tana pays more for asphalt than surrounding States. Asphalt is used in building 
highways. 

This is incomprehensible in view of the fact that asphalt is made in 6 re- 
fineries in Montana and asphalt made at some of these 6 plants is sold cheaper 
in other States. For example, the Montana Highway Commission paid an 
average price of 14 cents a gallon for MC grade asphalt f. o. b. destination. Yet 
this same grade of asphalt was sold to the State of Idaho for delivery to Moscow, 
Idaho, at 11.58 cents a gallon including freight costs. 

It is apparent from this investigation that the economic factors of free com- 
petition alone do not set the price at which gasoline and other petroleum products 
are sold. The price is set and controlled. And whether or not it is the Conti- 
nental Oil Co. that is the so-called price leader makes little difference, because 
market behavior shows that someone does set the price. 

In closing this discussion of marketing it is pertinent to note that the major 
companies sell 94.86 percent of all gasoline sold in the State, while independents 
sell 5.14 percent. 

REFINING 


There was a time when gasoline and other petroleum products were refined in 
every corner of the State. Almost any community with several thousand popu- 
lation could support a small refinery. Brand names of gasolines were as numerous 
as makes of automobiles. Individual enterprises was in its heyday. 

In 1942 there were 34 refineries in the State supplying gasoline to Montana 
rn In 1955 there were 9 refineries supplying many more Montana motor- 

sts. 

What happened to the other 25 refineries? They went broke, they closed volun- 
tarily, or they were bought out by a major company. 


esses 
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Today six major company refineries, and this includes the huge Farmers Union 
refinery at Laurel, refine 94.91 percent of all crude refined in Montana. 

The Carter Oil Co., a wholly owned subsidiary of the Standard Oil Company of 
New Jersey, operates the largest refinery in the State in Billings, Mont. Carter 
is one of the owners and operators of the Yellowstone pipeline. 

The Continental Oil Co. is probably the price leader in the Rocky Mountain 
States and with the Carter Oil Co. is the owner and operator of the Yellowstone 
pipeline. 

The Texas Co. refines its regular gasoline at Sunburst, Mont.; it gets its ethyl 
from Carter. 

Phillips Oil Co. has its refinery at Great Falls, Mont. 

The Union Oil Co. operates its refinery at Cut Bank, Mont. 

Farmers Union is at Laurel. 

Independents refined 5.08 percent of all crude refined. But the large Big West 
refinery at Kevin refined nearly 70 percent of all crude refined by independents. 
(Big West acts as jobber for Carter Oil Co. in Spokane, Wash.) 

Big West, the largest independent refinery in Montana, purchases 96 percent of 
its crude from other Montana producers. They own no pipelines, bulk plants, or 
service stations. They sell only on an unbranded basis with no advertising or 
credit cards. 

Their prices are determined by competitive action and are usually 1 cent lower 
than major tank-car prices. This would mean approximately 4.4 cents under tank- 
wagon prices. They solicit business where it does not conflict with existing 
dealers and where, after determining the price they will have to meet, the business 
results in a profit to themselves. They are content to refine less than 2,000 barrels 
per day and meet exacting quality requirements. They do this at a profit. 

In turn the Big West dealers, by and large, pass from 2 to 4 cents per gallon 
savings on to the motoring public. 

In contrast, the Carter Oil Co., with investments in manufacturing and market- 
ing facilities of approximately $3014 million, refines approximately one-third of 
all crude refined in Montana. In one of the world’s most modern refineries it 
refines approximately 25,000 barrels per day. Approximately 75 percent of this 
crude is imported from Wyoming. 

Carter sells its products through many retail outlets flying its insignia in 
Montana. Carter owns some of these outlets and leases others which are in turn 
leased to dealers. These dealers buy at tank-wagon price f. 0. b. destination. 
Carter sells 11 percent of all the gasoline sold in Montana through service stations. 
Also it supplies certain major companies gasoline and other products made to 
their specifications (these specifications are always identical with Carter’s). This 
business, together with branded and unbranded business gives Carter over 26 per- 
cent of all sales in Montana. Carter dictates the dealers’ method of operation. 
The dealer cannot bargain for price, method of transportation, etc. Tank-wagon 
prices are generally 4 to 4% cents per gallon higher than Big West’s prices and 
Carter sells to virtually anyone at the same price as a dealer or better. 

With the larger refining capacity (which should make it clost less to refine a 
gallon of gasoline) Carter, after charging higher prices, makes approximately the 
same percentage of net profit as Big West. 

By way of comparison, all the motor and lubrication oil sold in Montana by 
both independents and majors is imported. In the United States there are 59 
refineries producing these oils. The companies sell this oil at one set of prices 
all over the United States. There clearly is no discrimination. Yet while Mon- 
tanans enjoy the same price on oil as do people all over the United States, they 
pay higher prices for gasoline than the citizens of any other State. 

One of the most shocking revelations of this investigation has been the fact 
that gasoline refined in Montana is shipped outside the State and sold there 
cheaper than it is at home. Montana refines 30 percent more gasoline than it 
ean consume. This surplus is exported and sold at a lower price in neighboring 
States than it is in Montana. 

J. R. Arrington, manager of the economics department of the Carter Oil Co., 
was asked under oath, “whether the law of supply and demand * * * ever 
functions in the oil business at the retail level?” 

His reply, “Well, I think you see it fluctuating at the edges of your area. * * *” 

That apparently means outside Montana. 

Later he was asked, “Is Billings refinery larger than we need in this 
area * * #9’ 
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Answer: “Well, we market outside this area. It isn’t necessarily designed 
just for the State of Montana. The supply and demand areas * * * don’t stop 
at the State line.” 

But the fact is that no one dumps gasoline at depressed prices in Montana. 
The Montana State line is a formidable barrier to refineries beyond its borders. 

Mr. Harry J. Kennedy, vice president of the Continental Oil Co., was asked to 
explain why Montana’s refineries produced more than Montanans can consume, 

His reply: “Well, the explanation might be that we have all overbuilt the 
refining capacity in the State with ambitions to get more of the percent—more of 
the available business in Montana than we have.” 

Mr. Kennedy continued: “We have faith enough to prompt us to invest money 
in the Billings plant, which probably wasn’t justified at the time, and this Yellow- 
stone pipeline we are providing through faith and confidence that we are going to 
develop volume enough for that to make it a paying proposition. * * *” 

“The Yellowstone pipeline,” testified Mr. Kennedy, “was conceived and financed 
and built to promote the export of gasoline from Billings into eastern Washington. 
That was the real purpose of it.” —_ (Italics ours.) 

And gasoline sent through the pipeline is sold cheaper in Spokane, Wash., than 
itisin Montana. This is interesting because, in Mr. Kennedy’s words, “the last 
3 to 5 years there has been a substantial oversupply of gasoline.” 

Mr. Kennedy seems to be saying that his and other companies built large 
refineries in order to increase their percentage of the total sales in Montana. 
They did not increase the percentage enough, so the pipeline was built in order 
to export the excess product into Spokane. The cost of building the huge 
refinery and the pipeline is included in the price of petroleum products to Mon- 
tanans. And although there has been ‘‘a substantial oversupply of gasoline’ no 
one dumps any of it in Montana at depressed prices. In short, Montanans may 
well be subsidizing low prices for the citizens of neighboring States. 

The huge Carter oil refinery at Billings manufactures nearly one-third of all 
gasoline made in the State. Its products are pushed through pipelines and rolled 
over road and rail to points far distant from Billings. Carter’s gasoline is sold 
cheaper in Belle Fourche, 8. Dak., than it costs to manufacture it in Billings. 

We are told of the economic benefits to Montana resulting from the presence 
of these refineries. Harry Kennedy testified that if no refineries had been built 
in Montana the requirements of the State would have to be furnished from 
outside. Would this be bad? 

There are huge refineries in Tulsa. Here are some figures that show gasoline 
could be shipped in from Tulsa and sold in Billings for less than the present 
tank-wagon price. 

If we went to Tulsa and purchased a gallon of gasoline it would cost 1.9 cents 
to transport that gallon via pipeline to Mandan, N. Dak. It would then cost 
5.8 cents to transport 1 gallon into Billings. The prevailing price for a gallon 
in Tulsa is 11.75 cents wholesale. 


ee yy fA Se Sl es I ee oct a a ee Be 11.75 cents 


17. 45 


10. 00 tax 


27.45 cents 


The present tank wagon price in Billings is 29 cents, 1.55 cents more than 1 
gallon from Tulsa cost us. The transportation figures are Mr. Kennedy’s of 
Continental. The price per gallon in Tulsa is taken from the Wall Street 
Journal. 

PRODUCTION . 


Montanans began producing oil in quantity shortly after World War I. The 
old reliable Kevin-Sunburst field teemed with lusty independents and cable tool 
drilling rigs. 

Production increased with the advent of the mass produced automobile. So did 
refineries. The oil produced in Montana used to be sold to refineries in Mon- 
tana. This is no longer entirely the fact. 

Today over 50 percent of the crude oil refined in Montana is imported from 
Wyoming where the major companies have huge reserves. This crude is inferior 
to much of the crude available in Montana. 


| 
| 
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Nearly 37 percent of all crude produced in Montana in 1955 had to be ex- 
ported in order to find a market. 

Since the major companies produced 77 percent of the oil produced in 1955, 
and since the major companies controlled nearly 95 percent of the refining ca- 
pacity, it was indeed a lucky independent who sold his crude locally. 

The major companies own less of the total crude than they control of the total 
refining capacity and the total marketing outlets. But by controlling the refining 
and the marketing they end up us almost the only purchasers of crude in Montana. 

No discussion of Montana’s oil production is complete without a side glance at 
the national and international picture. Congressional committee reports in- 
dicate that major oil companies, in concert with certain foreign companies, 
dominate the world oil supply to such an extent that a decision made in Saudi 
Arabia may well have a direct effect on Montana production. 

If the major companies decide to bring more Arabian and Central American 
crude oil into the huge east coast refineries, it follows that they may decide 
to purchase less Montana crude. It would be hard to imagine that they would 
purchase less than they do, but the possibility is still there. 

Conversely, if foreign crude is cut off, it is just as possible that Montana 
producers may sell more of their crude oil. Today the independents are re- 
questing Congress to reduce the importation of oil. Such a step could help 
Montana producers. 

TRANSPORTATION 


The major companies control the transportation of petroleum products 
through total ownership of products pipe lines, and by quoting only free on 
board destination prices. Thus they control who can haul petroleum products, 
since no purchaser can designate the method of transportation. 

The topsy turviness in the industry is accentuated in the transportation 
phase. For example, it cost four-tenths of a cent to move a gallon of gasoline 
from the Billings pipeline terminal through 142 miles of pipe to the Bozeman 
terminal. And then it costs three-tenths of a cent to carry this same travel- 
weary gallon from the terminal into the city of Bozeman. 

This pipeline runs from Billings, Mont., westward to Spokane, Wash. The 
pipeline runs through numerous towns in Montana, each one of which has 
what the industry calls a tank farm. A tank farm is like a division point on 
a railroad. It’s where they draw products from the pipeline into huge storage 
tanks. In short, it’s the place where the spigot is turned. 

The commission has not been able to get a coherent answer to the question: 
Why does it cost more to turn a spigot in Missoula than in Spokane? The 
pipeline goes through Missoula anyway. The storage tanks are already there. 
And yet gasoline costs more in Missoula than Spokane. 

Although rail transportation is always quoted in the price of a gallon of 
gasoline, very little gasoline is transported by rail to the densely populated 
areas in the State. And yet the price every member of the motoring public 
pays includes this nonexistent freight cost from nearest refinery. Rail freight 
is often as much as four times as much as pipeline. 

Few independents can use these pipelines because the majors make the rules 
and the rules are designed to squeeze out the independent. The majors have 
defied the ICC for years. By such rushes as demanding that shippers must ship in- 
ordinately large quantities and demanding that all products must meet certain 
rigged specifications, the independent is effectively kept out of the pipeline. 


CONCLUSION 


Something is drastically wrong with the price of gasoline in Montana. 

This investigation has shown that a few major oil companies effectively con- 
trol every phase of the oil industry. The economic term for this type of control 
is “oligopoly.” The effect is almost the same as monoply with one important 
difference. 

In an oligopoly situation the companies controlling the industry do not com- 
pete with each other in any real sense. Each company’s share of the market 
remains virtuually constant and any increase to one of the companies usually 
is taken from an independent. No one cuts a price where oligopoly exists be- 
cause the result would be chaos and each one’s profits would suffer. When one 
company raises a price, the others almost always follow, since none wishes to 
look like a price cutter. The effect of oligopoly is that the profits in an industry 
are pooled and divided among the members of the group. 
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In a monopoly one company has complete control, and, if there are no laws 

to govern its economic activity, it can set a price that will produce a maximum 
rofit. 

. Oligopoly is simple the next best plan of operation. Although the most pos- 

sible profit cannot be made in an oligopoly, at least a regular and constant profit 

can be made without the danger of those ghastly low periods, when, in a totally 

competitive situation, no profits are made. 

Perhaps one oil company could eventually control and own the whole oil in- 
dustry in Montana. But this would necessitate a ruinous competitive period and 
would probably result in low profits or none at all for some years to come. Also, 
before the war had gotten half off the ground, the Federal Government might 
step in and try to use the antitrust laws. Better to have order in the market 
place, share the profits with other of like business personality, and avoid any 
unseemingly squabbles. 

It is possible that the present situation is the direct result of the assault 
on the Standard Oil trust 40 years ago. Huge Standard Oil was told to break 
itself up into smaller companies. Each company was to be independent and 
competitive. Free competition would be the rule in the oil industry. But what 
has happened? 

Ten major oil companies and the Farmers Union control 95 percent of the 
gasoline and other products refined and sold in the State. There is a make- 
believe air of competition that is fashioned by lining the highways with adver- 
tising, filling the airwaves with sirens and explosions and dotting every possible 
street corner with service stations painted in vivid primary colors. Often it 
would seem that the companies are selling toilet facilities rather than petroleum 
products. Price is never mentioned. 

A recent survey by the commission of 37 service stations in Billings showed a 
difference of less than half a cent between the lowest and the highest, with the 
majority (29) having the same price, the highest. As a former Government 
official said, “In this industry there is something decidedly different from the 
commonly accepted ideas of what produces free and complete market competi- 
tion.” 

Or former Senator Homer Ferguson of Michigan, who is asking Congress for 
$50,000 to inquire into the possibility of collusion in setting gasoline prices, 
said: 

“T am led to suspect the operation of factors which are other than economic, 
and it is at that point I see the possibility of collusion.” 

All the companies are playing at competition. But it’s only a game. Nothing 
outrages spokesmen for the industry more than the suggestion that there is a lack 
of competition in the oil industry. 

Shortly after an open hea-ing at which several representatives of the major 
companies testified, the commission issued a press release that stated: 

“Testimony under oath of major oil company officials is to the effect that vir- 
tually no price competition exists in Montana; that in fact the excess of refined 
products is dumped at lower prices outside Montana.” 

This release triggered a 5-page wire of outraged denial from Mr. Ross of 
Standard Oil of Indiana, a 3-page letter from Mr. Harry Kennedy of Continental 
Oil Co., and a 2-page letter from Mr. H. G. Carmichael of the Texas Co. 

The commission’s press release had been issued because the testimony at the 
hearing showed conclusively that the tank wagon price, the price the service 
station operator pays, was invariably identical among the companies. 

Mr. Ross’ company had a refinery in Greybull, Wyo., but closed it down 
because it was uneconomical to operate. His company has a refinery at Casper, 
Wyo., but finds it uneconomical to ship into Montana. So they exchange with 
Carter and draw products from the Billings refinery. (This is discussed above 
under “Exchanges.”) The tank wagon price on Standard’s gasoline is the same 
as every other company’s. 

Mr. Carmichael’s company does just the opposite; it hauls a portion of its 
gasoline from Casper, Wyo., and sells at the same price as every other company. 

Mr. Kennedy’s company manufactures its gasoline in Billings, Mont., and sells 
it at the same price as every other company. 

No price competition exists. And it won’t come into existence simply by 
saying it over and over again. 

The incontrovertible facts are: 

1. That Montanans pay more for their gasoline than the citizens of any other 
State; 
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2. That refineries in Montana have shrunk from 34 in 1942 to 9 in 1955; 

3. That Montana refines 30 percent more gasoline than it consumes and this 
surplus is exported from the State where it is sold at a lower price than it is 
at home; 

4. That nearly 60 percent of the oil refined in Montana is imported from 
Wyoming ; 

5. That major companies in Montana control roughly 95 percent of all market- 
ing and refining capacity, 77 percent of production, and effectively control almost 
all transportation of oil. 

These facts coupled with other material gathered by the commission indicate 
that Montana’s constitution is being violated and its statutes ignored by the oil 
companies. 

Article 15, section 20, of the Montana constitution ex)ressly prohibits combi- 
nations for the purpose of price fixing. 

Section 94-1101 through 94-1118, Revised Codes of Montana, 1947, deal ex- 
pressly with criminal conspiracy and illegal practices in restraint of trade. 
These statutes make it a crime to discriminate between differem sections of the 
State either in the purchase or the sale of commodities or services. 

The legislature has instructed the trade commission to investis;ate “the pre- 
vailing methods of fixing prices in the marketing of gasoline and refined petro- 
leum products in Montana, to determine whether such price-fixing methods are 
in violation of the constitution and statutes of Montana and sball cause to be 
prosecuted by civil or criminal actions, or both, any such violations.” 

The commission will follow the mandate of the legislature to the letter. 





GASOLINE PRICES IN MONTANA 


SUPPLEMENTARY REPORT OF THE MONTANA TRADE COMMISSION 


The major oil companies, monopolizing as they do the production, refining, 
marketing, and transportation of petroleum products, are a mixed blessing for 
Montanans. With the advent of almost complete major company control of the 
industry in Montana, the independent has all but disappeared. 

Major oil company expansion in Montana has been harmful to the local 
petroleum industry. Two of the largest refineries in the State were built 
within the last 8 years and these 2 refineries—Carter and Continental—were 
specifically designed not to refine Montana crude. They were designed to 
refine Wyoming sour crude. This crude has a high sulfur content and sells for 
a lower price than Montana sweet crude. 

All of the oil imported into the Billings refineries comes from the Elk Basin 
field on the Wyoming border. The State of Montana gets no production tax from 
this crude. This is relatively inexpensive crude. For example, on December 20, 
1956, Wyoming 32 gravity crude oil cost $2.52 per barrel at the well; California 
21 gravity crude cost $2.68 per barrel at the well. Montana 32 gravity sweet 
crude from Sumatra would have cost $2.74 at the well. Obviously, the refiners 
have already taken care of the additional cost of refining sour crude. And 
Montana producers have been denied a market for their crude. 

Elk Basin, home of this sour crude, is an oilfield operated as a single unit 
by Standard Oil of Indiana. Carter and Continental own approximately 40 
percent of this field; except for some small interests Standard owns the re- 
mainder. Since nearly 60 percent of the oil refined in Montana comes from 
Wyoming, it is clear that this imported sour crude is almost wholly owned by 
the major oil companies. They do not import oil owned by independents. 

Thus, the result of the major companies refinery building and oil importing 
programs has been to pinch off Montana producers, eliminate Montana refiners. 
Finally, the Montana motorist and farmer must pay for these programs each 
time they buy a gallon of gasoline. 

The Yellowstone pipeline is another example of what harm can occur by the 
unwarranted expansion of the major oil companies. The pipeline was not built 
to benefit Montanans, according to the testimony of a major company executive. 
It was built to move product refined in Montana from crude produced in Wyo- 
ming for sale in Washington. 

No independent refiner is permitted to ship through the pipeline. And since 
the gasoline is sold at a lower price in Spokane than in Montana, the Montana 
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motorist and farmer must pay for this pipeline each time they buy a gallon of 
gasoline. 

The major company practice of exchanging products with each other makes 
for an anomalous situation in view of their advertising claims. In Helena 
today, 4 refineries supply 13 different brands of gasoline. Most of this gasoline 
is suppled by the pipeline which is kept full only by Carter and Continental. 

What is the value of a gallon of gasoline? 

Carter Oil Co. officials testified the average cost of a gallon of gasoline at 
the refinery is 12.02 cents. Further, that the cost of all light products (premium 
and regular gasoline, No. 1 stove oil, diesel, kerosene and jet fuel) is 10.8 cents 
per gallon. The national average for all light products is 10.6 cents per gallon. 
In 1956 Carter told the State board of equalization that a gallon of regular 
gasoline was worth 9.997 cents per gallon. Which figure is correct? 

12.02 cents per gallon, 0.64 cent higher than national average according to 
Carter ; 

10.8 cents average cost of all light products, two-tenths of a cent higher than 
national average; or 

9.997 cents per gallon, the figure given to the State board. (All figures are 
Carter’s. ) 

Recently during a price war in Billings, gasoline was sold for 8.7 cents a 
gallon at the wholesale level. The price of regular gasoline was reduced 12 
cents a gallon at the retail level. Based on the average sales in Billings, this 
saved happy motorists in Billings $50,000. 

Does the large refinery produce gasoline at a lower price? 

Carter is a wholly owned subsidiary of Standard Oil of New Jersey, the 
largest oil company in the world. 

Big West is a Montana corporation and an independent. 


Carter Big West 
SR oleh wt bod dt a owk _....| 23,000 barrels per day 2,500 barrels per day. 
Crude refined _ _ SEES ey eee one W yoming crude Montana crude. 


$2.88 per barrel. 
$0.89 per barrel. 


$3.77. 


Cost of crude-_._.....-......-.------------| $2.31 per barrel 
Cost of operation ___- ; : ..----| $1.19 per barrel (average cost) - - 
Total cost of refined barrel of crude oil... .-| $3.50__.- e' bak 


Result: Big West operates more efficiently than Carter. Big West pays 55 
cents more for Montana crude oil than Carter pays for Wyoming, and yet— 
it costs Big West only 27 cents more than Carter to refine a barrel of crude oil. 

Finally— 

Big West owns no stations and supplies gasoline to many of the less than 50 
independent service stations left in Montana. It sells its gasoline to these 
stations for 4 cents per gallon less than Carter sells to its stations. 

The quality of Big West’s gasoline is equal to Carter’s. 

Conclusion: Montanans do not benefit from the top-heavy operation of the 
major companies. 

* * ES a * a * 


The attached charts and sheets are a summary of much of the material upon 
which the Montana Trade Commission based its findings as stated in the pre- 
liminary report. They should be read in conjunction with the preliminary re- 
port since they are supplemental to it. 

The Montana citizen is discriminated against by the major oil companies who, 
operating to monopolize his petroleum industry, force him to purchase petroleum 
products at exhorbitant prices. 

One of the attached charts shows that the major oil companies control more 
of the market in Montana than in Indiana, Minnesota, and lowa. To this list 
should be added Wyoming where, together with the Farmers Union, the major 
companies control only 80 percent of the market. Montana sits at the top of 
the list—95 percent controlled by the major oil companies. 

It is the conclusion of the Montana Trade Commission that this control, with 
the attendant lack of competition, is responsible for the high price of gasoline 
in Montana. 
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Average cost of drilling a well, 1953 


Number of Per well Per foot Average 
wells drilled depth 
Colorado 734 | $50, 000 $9. 71 | 5, 200 
Utah_- 70 163, 700 28. 94 5, 700 
Wyoming 917 80, 400 17.01 4, 700 
Montana-.-- ; 421 74, 600 16. 26 | 4, 600 


It cost less to drill a well in Montana. 

The States listed above are the States in P. A. D. District 4. Only Colorado has 
lower drilling costs in 1953. 

North Dakota and South Dakota had lower drilling costs than Montana. Cali- 
fornia had higher drilling costs than Montana. 


Average price of a barrel of crude oil at the well, 1949-54 


1954 1953 | 1952 1951 1950 1949 

California 2. 55 2. 49 2. 23 2. 25 2. 16 2. 26 
Colorado 2.77 a7 2. 55 2. 54 2. 55 2. 55 
Nebraska 2. 75 2.71 | 2. 44 2.33 2.13 2. 21 
New Mexico 2. 75 2. 63 2. 47 2. 45 2. 43 2. 44 
North Dakota 2. 14 2. 00 2. 00 

Oklahoma. 2.79 2. 70 2. 56 2. 57 2. 57 2. 56 
W yoming 2. 45 2. 37 2. 18 2.15 2. 16 2. 28 
Average, United States 2. 78 2. 68 2. 53 2. 53 2. 51 2. 54 
Montana 2. 20 2. 18 2. 25 2. 47 2. 52 2. 58 


The price of crude in Montana is lower than all States listed except North 
Dakota. 

The price of crude in all States listed above is shown to be higher in 1954 than 
in 1948. The price of crude in Montana is shown to be lower in 1954 than in 1949, 
while the price of gasoline in Montana is higher today than at any time since 1949. 


PRODUCTION 


Crude oil production data 


Barrels Percent 

Total oil produced in Montana, fiscal year 1955 15, 550, 464. 71 100. 0 
Total oil produced in Montana by majors, fiscal year 1955 11, 941, 340. 02 76.8 
Total oil produced in Montana by independents 3, 609, 124. 69 23. 2 

Analysis of market of Montana crude oil 

Barrels Percent 
Oil exported in 1955 5, 692, 767 36. 6 
Oil sold in Montana in 1955 9, 857, 697 63.4 
Total 15, 550, 464 100. 0 


While Montana exported 5,692,767 barrels, we imported 11,223,125 barrels, or 
virtually twice as much as we exported. 
Domestic production sold in Montana: 


Barrels Percent 
Majors purchased 8, 785, 772 89. 126 
Independents purchased 1, 071, 925 10. 874 


Total 9, 857, 697 100. 000 
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Average price received for Montana crude was $2.26 per barrel. 

Of a total of 408 wells drilled in Montana, 248 wells were development wells 
and 160 wells were classified as wildcat. 

Of the 248 development wells, 179 wells were productive of oil or gas with 
69 dry or 72.1 percent of development wells being successful. 

Of the 160 wildcat wells, 145 were dry with 15 containing oil or gas, or a ratio 
of 1 out of every 10.7 wildcats being successful. 

Petroleum information of Denver reported on May 9, 1956, that the first 
4 months of 1956, Montana drilled 111 wells with 66 being successful, or almost 
60 percent of all wells drilled were successful for that period; 47 percent of 
wells drilled in 1955 were successful. 


PRODUCTION AND REFINING DATA 


1933: Montana refineries processed: 1,482,260 barrels of Montana crude; 
359,488 barrels of Wyoming crude. 

In 1934 Montana produced over twice as much as it could consume—21 
refineries were active. 

1934: Montana refineries processed: 1,491,044 barrels of Montana crude; 
1,191,498 barrels of Wyoming crude. 

Montanans consumed : $2,030,591 worth of products in State. 

Montanans exported to Canada: $2,373,720 worth of products refined in State. 

1945: Montana refineries processed: 5,399,849 barrels of Montana crude; 
5,411,253 barrels of Wyoming crude. 

Montana produced: 8,420,450 barrels and exported 1,191,829 barrels to Canada 
and 1,596,220 to other States. 


December 1956 


Barrels 
i a ccsiimnntaiteutdcebnstiiiasiinnan 2, 126, 550 
ETE TE AI EO OE CE 1, 937, 071 
calla tibuioimtaenined ws i a Sak dan 1, 277, 685 
a a 1, 198, 344 


Over 50 percent of crude produced in Montana in December had to be exported 
to find a refinery. 

Over 50 percent refined in Montana came from Wyoming. 

Production of crude in Montana was more than amount of crude refined. 

And yet: Number of refineries has decreased through the years. Today there 
are 14 refineries in Montana—®5 are inactive. 
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Gasoline sales data for State of Montana—year 1955 
MAJOR COMPANIES 














Company Sales in gallons |Percentage 
TOY GD SU acs sc cncacncacdccusdausduasuhsaabemateeebacaedpeseedl 71, 807, 555 26. 70 
I a era dh leben cs vaso ca cs teeter nasi ipcsiesoplabtiala 54, 843, 479 20. 44 
TIE IIL... 23.1, ais ceseienlnrmapelisiinis dl ceeieyabinateaiiblintetiaeedimialele 24, 870, 416 9.27 
Ce clea cinnchadbodardesnnewaaadetaandicotnaiabacadcaleimanesairet 12, 195, 488 ; 
I IO coc snc er tw as stesninsins concn ihlaa i cidade esaiaaleeael 2 20, 237, 319 7. 58 
Socon Pi aia htbaiukenl aaiininnnininecvnn dcdevbigiekeageenn ainaaaaeaaaein 3 5, 46: 2.04 
Ce NE ee et Ri andnasdacdbeeosacencasasaiusancelminn 4 39, 402, 670 14. 69 
SN Gree GRIN 20 CIs 5, wn ccnnonntcnsnattgamdosnaunseaneiamcanicine 26, 768, 499 9. 98 
I EI TE A iste ieciascene- vied anincicnsnseoak sothionnislclasddctasinipmialeomipshaniibieetoanaciais 2, 794, 931 1.04 
nd linea emmdneee anminimanasadinceeniaae 7 1, 348, 840 -50 
Pets Ger Ce Cae as Bat cetiiesninccndusccpudasanniicandnbicunand 4, 996, 535 1.86 
INDEPENDENT COMPANIES 
RE UU Ser ns os coesrtanrir cs aslaops Seal csabameg toss saa ncaa cessoet odio aaa 8, 507, 869 3.17 
a SD ee inennia aphthlaciobasale los cinilcrtehdadedao-acetabavomimatinnane 1, 264, 720 .47 
SE to inc arnginnnts smanaliai Mancmmmenhncainnnweada aes eaeen 5 3, 266, 039 1.22 
IE SP a ei eal nrimitnnninikahin dtm Aegon eamneeen makin aaeeeee $ 20, 300 .08 
I sani annedicinwes winetinniaon@ een damdbiiaeeineianied 330, 314 -12 
SE oc enti encundhiacnccadencclphiebiainkdamandhaadenal 20, 678 . 08 





1 Includes 2,186,304 gallons imported, 

2 Includes 201,838 gallons imported. 

3 Includes 450,141 gallons imported. 

4 Includes 2,895,804 gallons imported. 

5 Largely J P-4 for Great Falls Airbase. 
* All sales imported. 

1? Largely aviation gas. 


Note:—Total domestic manufactured gasoline, 252,992,623 gallons or 94.32 percent; total imported gaso- 
line, 15,239,685 gallons or 5.68 percent; total sales of gas for year 1955, 268,232,308.gallons. 
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REFINING DATA 


In. 1955, 9 refineries processed 21,080,822 barrels of crude oil. Of the crude 
processed 46.76 percent or 9,857,697 barrels was domestic crude, and 53.24 percent 
or 11,223,125 barrels was imported into the State. This imported crude is mainly 
from Wyoming, with 3 refineries using it all; namely, Carter with 74.6 percent 
of their runs being imported crude, Continental with 62.2 percent being imports 
and Farmers Union with 73 percent. 

Listed below you will find refineries-runs in barrels and percentage of the total 
crude refined : 





6200 lit obdaivch deka onanscxacatSteeitd incites sn oedieg | _ 704, 809 3. 343 
chek ndlbestsetots ch Ive dacsuvec~astehiagkacwdseeacdainke toa | 7,608, 786 33. 225 
IN 9 i oiiwabecnipdpsnaccesi< ihccsthnratheohine Sinica | 3, 358, 362 15. 982 
een AGNI... 5. .......-<...-....- inet ; jn iicawcn asaddoasal 240, 518 1. 141 
OOS er = pishaanennce aeons 5, 353, 731 25. 396 
Jet Fuel Refinery.........-..--- itis Tenaga sche eral ok oa 126, 598 - 600 
a a a ae iia eae an 874, 373 4. 148 
I lid cao k. clden 56). Ludskd. Ukeeeia wc sak ea daabeeabeieede 2, 139, 10. 879 
te GEilalaeiasdca-} las) -dsia- eae tebeeeke 1, 279, 195 6. 068 

Total. , 21, 080, 822 100. 731 


Majors, including Farmers Union, refined 94.916 percent of the total erude 
refined. Independent refiners, namely, Big West, Diamond Asphalt, and Jet 
Fuel Refinery refined 5.084 percent. 

Excluding imports the majors refined 89.126 percent of domestie erude and 
the independents 10.874 percent. 

Total gallons refined, 21,080,822 barrels equals 885,394,524 gallons. 


Percent of gasoline sales, by major companies 





1935 1949 1955 
Percent 
PR pee hinsuscas 74.5 | 70.6 percent 
| Ra arr 70.2 | 75.1 percent _ -_- 
Minnesota. ------.-- 64.2 | 68.8 percent. .._.__-. bcaintasespaene 
Montana. -_.....-.-.. 66.7 | 80.1 (91.5 percent with Farmers | 94.86 percent with Farmers Union. 


Union). 


The major companies control more of the Montana market. One independent 
refinery (Big West) controls 77 percent of the remainder. 

Major companies refine 94.91 percent. 

Major companies sell 94.86 percent. 


THE PRICE LEADER 


Price Leaders of Petroleum Products and the States in Which They Post Prices * 

Esso Standard Oil Co.:* Arkansas, District of Columbia, Louisiana, Mary- 
as. New Jersey, North Carolina, South Carolina, Tennessee, Virginia, West 

irginia. 

Socony-Vacuum Oil Co.: Connecticut, Maine, Massachusetts, New Hampshire 
New York, Rhode Island, Vermont. 

Atlantic Refining Co.: Connecticut, Delaware, Florida, Georgia, Maryland, 
— New Jersey, North Carolina, Pennsylvania, Rhode Island, 

irginia. 

Standard Oil Co. (Ohio) : Ohio. 

Standard Oil Co. (Ky.): Alabama, Florida, Georgia, Kentucky, Mississippi. 

Standard Oil Co. (Ind.): Indiana, Iowa, Illinois, Kansas, Minnesota, Mis- 
souri, Michigan, Nebraska, North Dakota, South Dakota, Wisconsin. 

Humble Oil & Refining Co.: Texas. 

The Texas Co.: Texas. 


1 Platt’s Oil Price Handbook for 1948. 


2 Formerly Standard Oil Company of New Jersey. 
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—l, Oil Co.: Colorado, Idaho, Montana, New Mexico, Oklahoma, Utah, 
omi 
Standard Oil Co. (Calif.) : Arizona, California, Idaho, Nevada, Oregon, Utah, 
ashington. 


Service stations, 1955 





Construc- Total number ae sales | Average sales 


tion Valuation of service per station 
stations 
BN iis iccbinsicacingpibes ommend weiess 54 $880, 000 929 | $51, 563,000 $55, 503 
DON dc nn deen tdbuliddencosenns 33 720, 000 349 33, 458, 000 95, 897 
OS eee 34 464, 000 858 42, 292, 000 49, 291 
NS SS EE ea 42 698, 000 1, 040 49, 226, 000 47, 332 
DL: ccclLecnaphethtiiucnackdenes 95 1, 590, 000 1, 003 64, 419, 000 64, 226 
IIR, ccktcenttuncntwoou 262 4, 217, 000 3, 355 195, 008, 000 58, 125 
eR ee 33 660, 000 575 34, 269, 000 59, 590 
BN cukcdsekdincewsasonse 56 1, 119, 000 934 55, 584, 000 58, 437 


Sales per station in Montana were higher than Idaho, Washington, North 
Dakota, South Dakota; lower than Nevada and Utah; approximately the same 


as Wyoming. 
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THE PRICE WAR 


Major oil companies allege price war is means of increasing volume. 

But— 

Price wars only exist where independent operators are actively competitive in 
price with major stations. 

For example— 

Great Falls war, winter of 1956, brought Save-Ur-Self, an independent, into 
line. 

Butte war, spring of 1956, brought Community Gas and other independents 
into line. 

In both cases major company retail stations took most of price reduction out 
of margin of profit. 

Billings recent price war (1957) which brought M. & H. into line. 

Majors allege that wars increase volume. If so, increase is negligible. 

Much of the additional volume claimed to have been sold in Billings was 
actually sold to other towns in State where buyers were eager to buy gasoline 
at the wholesale price of 10 cents per gallon. 

In each case where there has been a price war, some independent will have 
been selling gasoline to the public at 3 to 4 cents under the retail price. 
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WHO BUYS AT WHAT PRICE 


Major company service stations interviewed in Great Falls, Billings, Mis- 
soula, Kalispell, and White Sulphur Springs. They sold an average of 156,000 
gallons of gasoline per station. Service stations in White Sulphur Springs, 
sold an average of 133,000 gallons of gasoline per station. 

All major company stations pay the tank-wagon price. 





Barry O’ Leary City, billings County Sweetheart 
Bakery 
Amount under tank-wagon price.| 3. - a 3.40 3.54 cents...........- 3.65 cents...... 3.25 cents. 
DORR. icon n ken cc oun Husky-..-..| Husky, Carter, Continental, Carter. 
Continental, Carter. 
Union, 
2 percent evaporation allowance?.| Yes__.........---- WUD ninendassdddessad WOR iwasadaan Yes. 
os mst, pe for payment |-..-.. idceinithnnsk PR ei cece naaccbaleand Wi cicdcce Do. 
ys 
Amount purchased-.............. Transport, 3,550...| Transport.........-- Transport_..-- ‘Transport. 
Equipment furnished?_-.........- MUR Geese ek avabalincsednsiansbacesscdseeanewacusece@eue Carter. 
Peter Major com- 
Kiwitt Stanley Long Con- Ross Power pany service 
<< e Arkwright struction station 
job) 
som under tank-wagon | 5.4 cents__| 4.7 cents__| 3.3 cents.__...| 2.5 cents.___...| None 
price. 
SE NOOR. ies sackeumavaun Stanolind. |Texas...... emnet... aenee aad All companies. 
2 — INR: SEO Re isco cre etcecnccat Oi Oactcccscectl BiOmiss ccacecce No. 
ance 
30-day net, 1 i for pay- | Yes_...... OR siinscue A entatiebut TOU: scisuiccianisdione Do. 
ment in 10 
Amount purchased Le eiecesneien Transport.| Transport.| Tank wagon, | Tank wagon, | Transport and 
1,000 tank wagon. 


Equipment furnished?_......-- Stanolind_| Texas....- Continental...} Carter _......- Yes 


Yellowstone Park service stations 


Continental Oil Co. sold gasoline to the Yellowstone Park Co. stations at the 
following prices: Regular, 23.8 cents (including all taxes); ethyl, 26.1 cents 
(including all taxes). 

The gasoline was then sold at retail to the public at the following prices: 
Regular, 35 cents; ethyl 38 cents; for a gross profit of at least $290,000. 
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MARKETING 


Analysis of State gasoline price data 


State of Montana Highway Department advertises for tank-car lots of gasoline 
periodically as needed. In 1955 they purchased 166 carloads at their various di- 
vision points and paid a low price of 18.6 cents and a high price of 21.19 cents. 
The average price per gallon was 20 cents, including 7 cents State tax, but ex- 
cluding 2 cents Federal tax. This means a net price of 13 cents for regular grade 
gasoline delivered to various division points excluding all taxes, freight paid by 
shipper. 

For tank wagon deliveries the Texas Co. furnished the bulk of regular gas. 
They gave a discount of 2.5 cents of posted tank-wagon price at various points 
in deliveries of over 25-gallon lots. 

For service-station deliveries various stations gave discounts ranging from 2 to 
4 cents per gallon. 

Purchases are made on basis of bids with the award going to lowest price on 
basis of specifications by highway commission. 


Analysis of General Services Administration price data 


General Services Administration purchases petroleum products for these Fed- 
eral departments: Agriculture Department, Atomic Energy Department, Com- 
merce Department, Interior Department, Justice Department, Veterans’ Adwmin- 
istration, Treasury and Post Office Departments. In Montana the Forest Service, 
Indian Affairs, CAA, National Park Service, Reclamation and Immigration 
Departments use most of the gasoline. While GSA purchased fuel oil and diesel 
fuel, the information we have is only on gasoline. 

Majority of departments purchase gas in lots ranging from 200- to 1,500-gallon 
deliveries. Discounts from tank wagon price range from one-half cent to 4.1 
cents per gallon, with the average being approximately 2.5 cents per gallon. 

Tank car purchasers are Blackfoot Indian Agency at Browning, Flathead 
Agency at Dixon, Harlem Indian Agency at Harlem, National Park Service at 
Belton, Gardiner, and St. Marys. On these purchases discounts from tank wagon 
prices average 5 cents or better. 

Award of bid is lowest price based on specifications in bids. 


Analysis of Armed Services Petroleum Purchasing Agency 


This Agency purchases petroleum products for Army, Navy, Air Force. Bulk 
of this Agency’s gasoline is used at Great Falls Air Base where it is delivered in 
tank car lots. At this time the gasoline is delivered there for 14.7 cents per gallon, 
including 2 cents Federal tax and excluding State tax of 7 cents per gallon, or a 
net price at Great Falls of 12.7 cents, freight paid by shipper. 

Tank wagon deliveries to Great Falls bases on gas, diesel, and fuel oil, discounts 
range from 2 to 4 cents per gallon. 

Prices on tank wagon deliveries into radar bases at Cut Bank, Havre, Opheim, 
and Yaak on gas and diesel range from 1.5 to 3.5 cents under posted tank 
wagon prices. 

Award of bid for 6-month period is made by the Agency on lowest price 
submitted on specifications of products in the bid. 
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THE SERVICE STATION OPERATOR 


The average service station is under the rigid control of the major companies. 

He is under constant pressure to increase his gallonage while major companies 
continue to increase price of products he sells. 

He works 72 hours per week and earns $4,160 per year, an average of $1.21 
per hour. 

He pays the highest wholesale price for gasoline in the industry. 

His so-called lease with the major company is seldom for more than 1 year. 

He is forced to handle tires, batteries, and accessories (TBA) chosen by the 
major companies, even though he can get a better price somewhere else. 

He must conform to company policy or his lease won’t be renewed—may be 
eanceled out of hand. 

Major companies deny this control, but testimony of hundreds of operators 
cannot be ignored. 

Major companies pay chain-store tax on stations—so-called leases speak for 
themselves. 

Motor vehicle registration, 1955 


I a ssiscessiticintepecctoarnnas DT: EAT IO aisigicercccincminincimcasiicl — 836,157 
NII  sicnictiniakakecannntcask cocina 123, 668 | Washington ................ 1, 163, 544 
Orth DARGA ccccinndnssnun 306, 060 | Wyentite ....... nee 173, 589 
A re Sat, Fee | Pee on ee 336, 094 


Montana has more registered motor vehicles than Nevada, North Dakota, South 
Dakota, and Wyoming. Registration approximately same as Idaho and Utah. 


Publicly owned vehicles, 1954 


TD ied Se ii doneiean etna maaan SG Wee aetcten ence eee 1, 360 
ONIN Sincere cir ccsSs ees ead encenete ee 6, 141 
TiGPtl DONE ik b cee tieeke S06 | Wyene 22 3. an hy ee 
BOE WOR 5a ee SER) ee os. ee 2, 088 


Montana has more publicly owned vehicles than all except Washington. 


Number of tractors on farms, 1955 


TS Barnes ceo e ene a yt hg om 19, 750 
I ea G; GOS): Weaeningiet ee 59, 250 
PUREE BOO desc aed 21D TOG WC scence eee 19, 200 
Rin ccineninnncniints ER: GOST SORE cncciancinicncntadaiie 55, 250 


Montana has more tractors on its farms than Idaho, Nevada, Utah, and 
Wyoming; nearly as many as Washington, 


Farm consumption of petroleum fuels, 1953 


Total sales | Gasoline} Diesel | L. P.gas| Others 


oo. Percent | Percent | Percent | Percent 


ES i cenit hnietiidsngeenimim ates dittin 77, 88 BD Db iwnndtadebindisadatn 
A Sh trie edi ccnc sees inne dkmdohccecednae 8, 000, 000 85 yf) SAR tr 4 
EPPS eon cecsasusasaesueaanmdeans 194, 000. 000 88 5 1 6 
en i cra avipindccan ci hnindcneanasnie sibecigiaiaratanain 157, 000, 000 90 3 1 6 
are dhnenpratnettendgipantancewannqnewanadinsie 35, 000, 000 89 BPs nnsene 3 
MII Sisk. dic Uibhencbadeccuecacsdddabwes 102, 000, 000 86 We cal 1 
I ate ciudeudbouiiancubipiadtnanasindwans 31, 000, 000 83 6 1 10 
| ES ee a ee 91, 000, 000 84 ll 1 4 


Montana farms consume more petroleum fuels than Idaho, Nevada, Utah, and 
Wyoming. 
Consumption of motor fuel, 1955 


Gallons Gallons 
a a calcaanis AEG; SEs GOO t CO iinet — 293, 999, 000 
i 124, 868, 000 | Washington_______.._____ 868, 968, 000 
North Dakota__-.-__--___ 302, 404, 000 | Wyoming___________--___ 162, 203, 000 
South Dakota__--___-____ 328, 876, 000 | Montana___._-____.._____ 276, 356, 000 


Montana consumes more than Idaho, Nevada, and Wyoming; nearly as much 
as Utah and North Dakota. 
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Sales of heating oil, 1955 


Barrels Barrels 
paiiieoo tole oa 2, 290, 000} Utah_______- _..--. 1, 466, 000 
a ileal 601, 000 | Washington_______.--__-- _ 16, 908, 000 
North Dakota____-.~______ 1, 837, 000 | Wyoming.____.._-_______~- 534, 000 
Botte akow.............. 1,670,000) Montana............. ; 1, 113, 000 


Montana sells more heating oil than Wyoming or Nevada. 


Sales of diesel oil, 1956 


Barrels | Barrels 
Nk gad a oe owas 25 USL, O00 
nevees eae Eoeaacletoniate 1, 187, 000 | Washington __ sce erat anes tt Te 
OS eee eT A reed ae ee 


South Dakota__- ecu 1, 016, 000 | Montana___-____--. ~aaten= tn a oe 


Montana sells more diesel oil than Idaho, Nevada, North Dakota, South Dakota, 
Utah, 


Sales of kerosene—1955 Barrels 
PD tiginSahnaakiea na aeminaingeampaS gins ccrgpapoen Nara ; [3-2 “ee 
TS ey aeneipatitanr coterie Atria eicet ee ea ee ae ; aoe st 1, 000 
errno ane tects gt wwe oem ee or cere Re 
South Dakota... ...2...-24: io sylbulilossotens base tel ucnes eal at 571, 000 
ees See lel oe ee aiewsls wb. sus asec tet hia , eee 
Washington_____ teste tian thee cake hea sie sl oni wells a oe 101, 000 
ween oo eS RR Seatac Ow oss ncn cceoamcn 188, 000 
a So ae i le a ra ea ea 


Montana sells more kerosene than Idaho, Nevada, Utah, Washington, and 
Wyoming. 


Sales of residual fuel oils Barrels 
SEES ES Rca ener riers ene enemies via deep we hal ic rig ca ED es 
Sa rc ree ge ee oes nd cs reeves cn as des eee en ene : 1, 359, 000 
North Dakota___---_~- ar ae - i ila ta achat eek elec 502, 000 
South Dakota__.__-_--- ee ; : ts moc ecdiccnen tenn abalone 159, 000 
0 rae iinet esoeaneieienincidl Eee IAN. weiss cacenesyibnimbin ioe 4,386,000 
IN ais ass cred aocencas ppeaapended P conb Bis accustscael tala ____ 16, 399, 000 
wyoming a aan ; 5 siticitaneacdi ws eiesiain se 2, 045, 000 


NN pce iciccics scien : SO 


Montana sells more residual fuel oil than Idaho, Nevada, North Dakota, and 
South Dakota. 


Total sales of petroleum fuels, 1955 (except kerosene ) Barrels 
Oe Patiivide debe naked aa tea sabia take tied ageing _. 5,127,000 
ee Ah me ae ith acub crekitavctsmeekics 3,045, 000 
North Dakota__-_---_-~- iol. dae ; wns apes ns tc Sisbaccsion anaes mS 
South- Dakota. .=-..=..=...- tn herrea oe Seana 3, 474, 000 
tO nekimd «i ane A ee cee ot te, x ; Mi <§ F 
MIN ch lc eS ss cae sms eek Casha" 
RISE On ak. aa eens eee ee a en al bese oe once ko ab answ in eae 4, 947, 000 
PONE ck Sn ee hc IMA Bn Ba Ee Shay eA AE Sit i mn ica 5, 672, 000 


Montana sells more petroleum fuels than Idaho, Nevada, North Dakota, South 
Dakota, and Wyoming. 
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Bulk distributors, January 1955 


Number Storage 
capacity 
sinnclninntstetinenabehnndeincenthinsntnedo as disinloetsinmcic hyaline 
| 

| Thousands of 

gallons 
Idaho : , — 400 | 62, 623 
I iin tincehiediuane ; anette cad 82 | 6, 876 
North Dakota.- mee Ee : ea 714 | 59, 515 
South Dakota- - --- sha ddcket , Poot Seite 596 70, 016 
Re a bok hiad 2. otis «boa cndses hese bin} onl de vecdhbusete bopaynoniendenn weed 184 14, 871 
ee : Kancigidhnasnde anda aed | 699 424, 613 
Wyoming- --- aed : seemed : Wisi 201 11, 452 
MINMDMNA, A0502ooSen tiie ese ache eid | 475 44, 237 


Montana has more bulk distributor plants than Idaho, Nevada, Utah, and 
Wyoming. 
Yet less storage capacity than Idaho, North Dakota, and South Dakota. 


ANALYSIS OF ASPHALT PRICES IN NORTHWEST STATES 


Montana: Average price for M. C. f. o. b. destination via truck, 14 cents per 
gallon. 

Idaho: Price paid Carter Oil Co. f. o. b. Moscow via tank car, 11.58 cents per 
gallon. 

Washington: Price f. 0. b. Ritzville by Phillips from Great Falls via truck, 13.31 
cents per gallon. 

South Dakota: Price f. o. b. destination, averaged, 10.055 cents per gallon. 

North Dakota: Highest price piad by State f. o. b. destination, 12.07 cents per 
gallon. 

Colorado: Price f. 0. b. refinery at Denver, 9 cents per gallon. 

Utah: Price f. o. b. refinery at Salt Lake City, 10.25 cents per gallon. 

Wyoming: Highest refinery price, 10.9 cents per gallon; although average re- 
finery price in Wyoming is 7 cents per gallon. 


Truck transportation versus pipeline 


Billings to Truck rate | Pipeline rate ! 
Glendive. 1. 980 | 0. 976 
Bozeman 1.188 | - 405 
Helena-_- 2.013 . 524 
Missoula 3. 135 1. 023 
Spokane 3. 630 1. 666 


| Pipeline costs do not include terminal charges or trucking costs from terminal to plants in respective 
towns, but both of these additional charges would be approximately 4% cent per gallon. 


Here is what Continental Oil Co. lists as freight charges to above cities: 
Glendive, $2.04; Bozeman, $1.22; Helena, $0.94; and Missoula, $2.14. 

In each case the amount included in freight is more than the pipeline rate. 
at Glendive and Bozeman more than the truck rate. 

THE O11 DaAILy, 
Chicago 5, IUl., March 21, 1957. 
Senator Everett M. DIKKSEN, 
United States Senate, Washington, D. C. 

My Dear SENATOR DIRKSEN: It has come to my attention that on March 15 
in the course of hearings on Senate bill S. 11, a witness referred to a number 
of oil industry publications, including the Oil Daily, as being opposed to the 
legislation ; whereas Senator Kefauver stated essentially as follows: 
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“Senator Kerauver. Well, they are all controlled by the oil industry, aren’t 
they, the big oil companies? 

“The WITNESS. Well, I don’t know. 

“Senator Keravuver. Well, it is natural; if the big oil companies don’t want this 
bill passed they are going to fill their magazines with all kinds of propaganda 
and statements about it.” 

This was a low blow—against freedom of the press and free speech. Insofar 
as the Oil Daily is concerned, the assertion is wholly untrue. 

I wish to go on record to you, as Senator from the State of Illinois, as stating 
that the Oil Daily is controlled solely by its owners—Keith Fanshier and Mil- 
burn Petty—and to state categorically further that its editorial position is de- 
termined by them strictly in accordance with its policy of being devoted to 
petroleum in the public interest. Also that Senator Kefauver’s statement relative 
to “propaganda” most certainly does not apply to the Oil Daily. 

As a fellow Illinoisan I should like to request this letter be inserted in the 
record immediately following Senator Kefauver’s foregoing statements. 

Yours very truly, 
KeiTH J. FANSHIER, 
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Calendar No. 233 


82p CoNGRESS SENATE | Rept. 293 
Ist Session Part 2 





PRICE DISCRIMINATION—DEFENSE UNDER ROBINSON- 
PATMAN ACT 


May 10 (legislative day, May 2), 1951.—Ordered to be printed 


Mr. Keravver (for himself and Mr. Macnuson), from the Com- 
mittee on the Judiciary, submitted the following 


MINORITY VIEWS 


[To accompany 8. 719] 


We oppose the action by the majority of the committee, in report- 
ing out S. 719 on three grounds: 

1. No public hearings have been held on the measure by the 
committee. 

2. The bill cements into statutory law the ruling of the Sup- 
reme Court in the Standard Oil of Indiana case that good faith 
shall be a complete defense against charges of price discrimination. 

3. In a number of important respects the bill goes beyond the 
decision of the Supreme Court in the Standard Oil of Indiana case. 


(1) FAILURE TO HOLD HEARINGS 


With regard to our first objection, full and complete hearings should 
certainly be held for these reasons: (a) leading small business organi- 
zations have indicated their desire to be heard by the committee; (5) 
no adequate hearings were held on the predecessor measure, S. 1008, 
in the previous Congress; and (c) the issue with which S. 719 is con- 
cerned is a matter of vital public interest. 

Whether rightly or wrongly, small business organizations fear that 
S. 719 will have an extremely injurious effect upon small business, 
There are on file with the committee letters from the National Asso- 
ciation of Retail Druggists, the National Federation of Independent 
Business, the National Association of Wholesale Grocers, and other 
organizations, indicating a desire to be heard on S. 719. 

This failure to hold hearings on S. 719 assumes heightened impor- 
tance as a result of the failure of the Judiciary Committees in the 
previous Congress to hold adequate public hearings on the predecessor 
measure, S. 1008. For the record, it should be pointed out that no 
public hearings of any kind were held on S. 1008 by the Judiciary 


91068—57—pt. 2——-50 
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Committee of the Senate. That bill was introduced on the floor of 
the Senate on May 31, 1949, and with certain amendments hastily 
improvised on the floor by Senator Kefauver, was debated and 
passed on the following day, June 1, 1949. In the House of Repre- 
sentatives brief hearings were held by the Judiciary Committee. 
Only six witnesses were permitted to be heard. Of these, five were 
Members of Congress and one was a recently appointed Assistant 
Attorney General of the United States. Although small business 
organizations, as well as other groups, requested the right to present 
their views, they were not afforded the opportunity to do so. The 
extremely limited character of the House hearings is indicated by the 
fact that they comprise less than 35 pages of printed record, of which 
about half consists of a plea by Representative Patman for a “full 
and complete hearing.”’ 

It would thus appear that when it comes to weakening the antitrust 
laws, the practice of reporting out bills without hearings is becoming 
the rule rather than the exception. 

Finally, hearings should be held on S. 719 because it concerns a 
matter of broad public interest. In a petition to the Congress, 76 
economists, including the president and several past presidents of the 
American Economic Association, protested the passage of the prede- 
cessor measure, S. 1008, on the grounds that it ‘would seriously 
weaken the antitrust laws and hinder their enforcement.’”’ On the 
precise issue raised by the current bill, S. 719, the economists stated: 

The bill would go far toward emasculating the Robinson-Patman Act by re- 
storing the good-faith defense of the old Clayton Act, thus enabling a seller to 
justify any price discrimination no matter how destructive of competition, by 
showing that his discriminatory price was adopted to meet the price of a com- 
petitor. This defense would serve to bolster the systematic matching of delivered 
prices under basing-point systems. But it would not be confined to such cases; 
it could be offered in justification of every form of price discrimination that is now 
prohibited by law.! 

We believe that, quite apart from the bill’s merits or demerits, 
these considerations alone compel its return to the Judiciary Com- 
mittee with instructions for full and complete hearings. ‘To fail to 
do so would be to fly in the face of all traditional American concepts 
of fair play and equal treatment to all sides. 


(2) CEMENTING THE STANDARD OIL OF INDIANA RULING INTO 
STATUTORY LAW 


Turning now to our second objection, we believe that the bill, by 
cementing the Standard Oil ruling into statutory law, will seriously 
injure small business and weaken the competitive system. Before 
describing the way in which it would bring about these results, it 
should be noted that small business is today probably in as great a 
danger as at any previous time in the Nation’s history. Hearings 
before the Small Business Committees of both Houses have made it 
abundantly clear that numerous small firms are unable to obtain 
either defense contracts or materials for civilian production. ‘They 
are, in effect, caught in a squeeze arising from (a) the tendency of the 
military agencies to favor large firms and (6) the serious shortages of 
basic raw materials, such as steel, aluminum, plastics, and others. If, 
in addition to these problems, small business is to be made the victim 


' Congressional Record, March 31, 1950, pp. 4558-4559. 
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ofany and all types of price discrimination which big business cares 
to use, the days of a healthy small business community—and of our 
free-enterprise system—may well be numbered. Of all periods in our 
history, now is certainly not the time for the Congress to declare 
‘“‘onen season’’ on small business. 

5. 719 is directed to what is known as the good-faith: proviso in the 
Clayton Act, as-amended by the Robinson-Patman Act. This pro- 
viso permits price discriminations to be justified or excused—at least 
to some extent—where the violator shows that his discriminations 
were made in good faith. Obviously, any legislation which would 
broaden the scope of the proviso would correspondingly weaken the 
law. It is, of course, possible to make the proviso so broad as to 
nullify the law completely. And that is exactly what S. 719, for all 
preetical purposes, would do. 

In essence, S. 719 makes good faith a complete justification for an 
indefinite continuation of discriminatory pricing, no matter what its 
effects on competition may be. 

in the Standard Oil case recently decided by the Supreme Court, 
the Federal Trade Commission took the position that the present 
statute authorizes it to issue a cease-and-desist order against a dis- 
criminatory practice which has been shown to have the harmful 
effects upon competition specified in the statute, even though a 
technical good-faith defense had been made out for the practice. The 
Supreme Court, however, ruled that the present statute does not give 
the Commission such authority, but that good faith is controlling and 
paramount above all else. 

We do not think that good faith should be controlling and para- 
mount above all else. We are pleased to note that in its adverse 
report submitted on S. 719 the Federal Trade Commission shares our 
view. We know of no other statute, past or present, in which good 
faith licenses a person to violate the prohibitions of the law with 
impunity and without interference. The controlling consideration 
must be the actual effect on competition, not the question of good 
faith. 

It would appear to us that too much of the current discussion of 
price discrimination is taking place without the benefit of any historical 
perspective concerning the origins of the law against discrimination. 

The policy of preventing injurious price discrimination dates back to 
the Interstate Commerce Act, enacted in 1887. In that act, railroads 
were prohibited from continuing what had become a widespread 
practice of giving special rebates to favored shippers, thus enabling 
them to undersell their competitors and obtain a monopoly. 

In the industrial economy the creation of the giant trusts during the 
1893-1907 consolidation movement was immensely facilitated by the 
use which the larger financial powers made of price discrimination. 
Price discrimination was used to force independents into selling out 
to the trusts. Price discrimination was also used to keep the remain- 
ing independents “‘in line.” It is probably safe to say that price 
discrimination was the principal weapon used by the trusts in both 
creating and maintaining their power. 

Perhaps the most conspicuous example of the use of price discrimi- 
nation for these purposes is afforded by the old Standard Oil trust. 
< its decision in 1911 dissolving the trust, the Supreme Court found 
that— 
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competition in the sale of petroleum products * * * has beek entirely 
eliminated and destroyed— 


by, among other things— 


rebates, preferences, and other discriminatory practices in favor of the combina- 
tion by railroad companies * * * local price cutting at the points where 
necessary to suppress competition, * * *3 

An illustration of the trust’s discriminatory practices is provided b 
the formation of the notorious South Improvement Co., under which 
Standard Oil was to receive preferential rates on oil shipments from 
five railroads, which gave it a virtual monopoly of the business of 
refining and shipping to the seaboard. In return, it was to act as 
“evener’ between the railroads and assure each a stipulated share 
of the combined traffic at remunerative rates. Not only was it to 
receive rebates on its own shipments, but it was to receive rebates 
on those of other shippers. Although never actually put into effect, 
this proposed arrangement so frightened other producers that many 
of them quickly sold out to the trust. In a short period during 1872, 
Standard Oil increased its refining capacity sevenfold.* 

The disclosure of these vicious practices in the trials of the Standard 
Oil and American Tobacco Co. trusts shocked the public into demand- 
ing congressional action to curb the abuses of power. Feeling that 
it was preferable to try to prevent the creation of trusts in the first 
instance, rather than endeavoring to unscramble them after they 
had been formed, Congress, in passing the Federal Trade Commission 
and Clayton Acts, struck at the principal practices used by the 
trusts in gaining power. In its report accompanying the Clayton 
Act, the Senate Judiciary Committee said: 

Broadly stated, the bill, in its treatment of unlawful restraints and monopolies, 
seeks to prohibit and make unlawful certain trade practices which, as a rule, 
singly and in themselves, are not covered by the Act of July 2, 1890 [the Sherman 
Act] or other existing antitrust acts and thus, by making these practices illegal, 
to arrest the creation of trusts, conspiracies and monopolies in their incipiency 
and before consummation.‘ 


Among the practices which Congress specifically legislated against 
in the Clayton Act was price discrimination. In section 2 of the act, 
price discrimination was forbidden where the effect “may be to 
substantially lessen competition or tend to create a monopoly in any 
line of commerce.” 

Unfortunately, however, Congress attached to this prohibition what 

has become known as the good-faith proviso, namely— 
that nothing herein contained shall prevent discrimination in price * * * in 
the same or different communities made in good faith to meet competition. 
This proviso had the practical effect of nullifying the law. When 
charged with violating its provisions, firms had little difficulty in 
proving that they were merely meeting competition ‘‘in good faith.” 
Thus, for all practical purposes, corporations were as free to use price 
discriminations to destroy competition as in the days of the old 
Standard Oil trust. 

During the twenties, destruction of small business was particularly 
serious in retail trade, with chain stores eliminating their independent 


2221 U. S. 42, 43. ; 

’ Cf. Henry R. Seager and Charles A. Gulick, Jr., Trust and Corporation Problems, Harper & Bros., 
1929, pp. 96-104. 

‘Senate Committee on the Judiciary, 8. Rept. No. 695, 634 Cong., 2d sess., July 22, 1914, to accompany 
H, R. 15657, p. 1. 
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rivals by the thousands. In a comprehensive investigation, the 
Federal Trade Commission found that the chain stores had persistently 
sought out and demanded special price considerations and had cut 
prices in localities where competition was strong, absorbing their 
losses through high prices in localities where competition was weak. 

As the law stood, however, the Commission felt that little could be 
done to stop the discriminations, stating: 

The reason is that the Clayton Act itself specifically permits price discrimination 
“in the same or different communities made in good faith to meet competition.” 
The Commission has no evidence which would establish that price discrimination 


by chain stores has not been in good faith to meet competition and there is good 
ground to conclude that in many cases it has been for that purpose.® 


As a solution to the problem, the Commission recommended that 
the “good faith’? defense be eliminated altogether. The Congress, 
however, did not wish to go that far. It is the Commission’s view, 
and it is our view, that what the Congress did do, in enacting the 
Robinson-Patman amendment to the Clayton Act, was to adopt a 
position between the extremes—the extremes, on the one hand of 
good faith being a complete defense, and on the other, of good taith 
being eliminated altogether. According to this view, good faith 
became a procedural defense which could be used to rebut a prima 
facie case of price discrimination. As recently as 1947, this view 
apparently was also shared by the Supreme Court, for in the Cement 
decision the Court stated: 


Section 2 (b) [of the Clayton Act, as amended] provides that proof of dis- 
crimination in price (selling the same kind of goods cheaper to one purchaser 
than to another), makes out a prima facie case of violation, but permits the 
seller to rebut the prima facie case thus made by showing that his lower price 
Vituy was made in good faith to meet an equally low price of a competi- 


ton. SF 

Less than 3 years later, however, the Court, on January 8, 1951, 
decided in the Standard Oil of Indiana case that in enacting the 
Robinson-Patman Act Congress did not limit the good faith proviso; 
that it is just as complete as it was under section 2 of the old Clayton 
Act. 

This raises the question as to why the Seventy-fourth Congress 
bothered to pass the Robinson-Patman Act at all. If the Court’s 
interpretation of the good-faith defense in the Standard Oil decision 
is correct, all that was accomplished in enacting that law, aside from 
adding a number of minor provisions, was to change the term ‘‘meeting 
competition” to “meeting the equally low price of a competitor.”’ 
If this is all that was accomplished, the Seventy-fourth Congress 
labored and brought forth a mouse. The chain-store investigation 
and other reports of the Federal Trade Commission, the extensive 
hearings and committee reports, the legislative debates, and the acts 
themselves have all gone for nought. We are now back where we 
started 38 years ago. 

This turn of events, which now finds us without an effective law 
against price discrimination, will, in our opinion, result in serious 
injury to small business and competition. We agree with the Federal 
Trade Commission’s view that price discrimination tends to promote 
monopoly. In its report on the present bill the Commission states: 


$8. Doc. No. 4, Final Report of the Federal Trade Commission on Chain Store Investigation, December 
14, 1934, 74th Cong., Ist sess., p. 51. 


Federal Trade Commission v. Cement Institute (333 U. 8. 683, 721-722). 


‘ 
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Discriminatory selling has long been recognized as a practice which works to 
the advantage of big business and toward the destruction of small business. 
Discriminatory selling has thus long been recognized as a practice which works 
in two ways toward the creation of monopoly. First, discriminatory selling is a 
practice by which large sellers destroy smaller competing sellers. This is true 
whether or not the large seller intends any injury to his smaller rivals. Second, 
discriminatory selling results in advantageous purchase terms to big buyers and 
in disadvantageous purchase terms to the small buyer. Discriminations in favor 
of the large buyer are, moreover, typically in excess of any savings in the seller’s 
costs of supplying the large buyers as compared to his costs of supplying other 
buyers. 

The line of reasoning has recently been advanced that price discrim- 
ination, while perhaps destructive of competition among buyers, 
promotes competition among sellers.’ The Commission disagrees 
with this point of view, stating: 

We do not believe that discriminatory selling is any less a force for destroying 
competition among sellers than it is for destroying competition among buyers. 

Similarly, the argument is frequently advanced that discriminatory 
prices, in order to injure competition, must be below those of a com- 
petitor. On this point the Commission in its accompanying report 
states: 

Nor do we believe that discriminations which merely meet the price of a com- 
petitor are much less a force for destroying competition than are discriminations 
which undercut the price of a competitor. 

The view that discriminations which merely meet competitors’ 
prices can be injurious to competition was also shared by the Senate 
Judiciary Committee in its report on the Robinson-Patman bill: 

The weakness of present section 2 lies principally in the fact that: (1) it 
places no limit upon differentials permissible on account of differences in quantity ; 
and (2) it permits discriminations to meet competition, and thus tends to substitute 
the remedies of retaliation for those of law, with destructive consequences to the 
central object of the bill. Liberty to meet competition which can be met only by 
price cuts at the expense of customers elsewhere, is in its unmasked effect the 
liberty to destroy competition by selling locally below cost, a weapon progressively 
the more destructive in the hands of the more powerful, and most deadly to the 
competitor of limited resources, whatever his merit and efficiency.® 

The Commission’s position on both of these points—that price 
discrimination creates injury among sellers as well as buyers and that 
discriminations which merely meet competitors’ prices can injure 
competition—is illustrated by the evidence which it submitted in its 
‘eport on the wholesale baking industry, dated August 7, 1946. This 
report on the wholesale baking industry, dated August /, 1946. 11s 
report, which summarized an exhaustive study of the effects of price 
discriminations in that industry, shows numerous instances where 
large city bakers, operating delivery routes in surrounding towns, 
discriminated from town to town to meet the prices of local bakers. 
Prices thus varied by as much as several cents per loaf from one town 
to the next on the same delivery route, and it was not unusual to find 
that the price charged in distant communities was lower than in the 
city where the bread was made, perhaps several hundred miles away. 

The report also describes the effects which such discriminatory 
“meeting” of prices had upon the local bakers. In many instances 
the effect was to drive them out of business altogether. In other 





1 Standard Oil Co. v. Federal Trade Commission (340 U. &. 231, 249-250). 
*S. Rept. No. 1502, To Amend Antitrust Act, January 16, 1936, 74th Cong., 2d sess., p. 7. [Italies added.) 
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instances the result was to reduce them from a substantial business to 
a struggling handicraft operation, serving only their local neighbor- 
hoods. Moreover, after the local bakers had been destroyed or 
crippled, the price was frequently raised above the levels prevailing 
before the discriminatory invasion had taken place. 

Excerpts from the findings of the Commission for two typical mar- 
keting areas, Chicago and South Bend, illustrate its general conclusions 
and are presented below. In analyzing these examples, it must be 
remembered that in the bread industry price changes are frequently 
made by changes in the weight of a loaf, 


Variations in bread prices in the Chicago marketing area.—In the Chicago 
market the 20-ounce loaf was the predominant or best-selling loaf of white pan 
bread. When the Commission made a survey of this market in March 1945, the 
20-ounce loaf was selling at 8% cents wholesale and 10 cents retail. This same 
loaf was sold by Chicago bakeries in nearby territories at prices varying from 8 to 
9% cents per loaf (p. 88). 

* * * * * + - 


Larger bakers producing nationally advertised products, in addition to operat- 
ing numerous routes out of their own plants, maintain substations or depots out 
of which they operate delivery routes covering their market territory (p. 90). 

* * * * * * * 


One of the routes operating out of Kankakee sold customers at Donovan, 
Iroquois, and Sheldon, Ill., and Kentland, Ind., its 20-ounce loaf of white pan 
home bread at 9 cents wholesale. Proceeding to Brook and Foresman, Ind., the 
next stop, the price dropped to 8 cents wholesale. At Goodland, Ind., the next 
stop, the price of the 20-ounce loaf was returned to 9 cents and further on, at 
Remington, Wolcott, and Seafield, Ind., the price again became 8 cents wholesale. 
Continuing about 5 miles to the next town, Reynolds, Ind., the price of the 20- 
ounce loaf was again returned to 9 cents, which also applied to the last three 
towns served, Smithson, Chalmers, and Brookstone. 

The supervisor for this route reported that in the first four towns served, prices 
were set to meet competition north of their territory and that the rest of the 
towns were either in competition with bakeries coming up from the south or local 
bakeries. JTlowever, he insisted that their prices were the same as ‘their competitors’ 
in each town. In the first four towns served by this route out of Kankakee, and 
in Goodland, Ind., the wholesale price of 9 cents for a 20-ounce loaf was the uni- 
form price for all bakeries serving these towns (pp. 90-91). [Italics added.] 

* * * x x *« x 

Prior to 1941, Remington, Ind., was served by locally owned and operated 
bakeries located at Rensselaer, Lafayette, and Monticello, Ind. All of these bak- 
eries were eliminaied from the town of Remington because of the 8-cent price of 
the 20-ounce loaf quoted by the Chicago bakery operating its route from its 
Kankakee depot. It is impossible to understand how this Chicaco bakery can 
ship bread to its Kankakee depot and deliver it by local truck at a point over 109 
miles distant from Chicago and sell it at a price one-half cent below the Chicago 
price for the same size and quality loaf, 

At Prook, Ind., in the fall of 1941, a Chicazo bakery serving this town raised 
the wholesale price of its 20-ounce loaf from 8 cents to 9 cents, the retail price 
being inereased from 10 cents to 11 cents. The local bakery continued to sell its 
20-ounce loaf at the regular 8-cent price with the result that its sales volume 
inereased so that after a period of 6 weeks, the Chicago bakery reduced its price 
back to 8 cents wholesale (pp. 91-92). [Italies added.] 

Bread prices in South Bend, Ind.—The practice of selling bread of like grade and 
quality and of a definite weight at different prices on the same route, probably 
had its origin in this market (p. 105). 

* * * * * * * 


Large Chicago baters transport their bread from their Chicago plants to South 


Bend in trailer trucks and redistribute from depots by route trucks to points in 
Michigan and Indiana (p. 106). 


* * * * * * * 


At La Porte, Ind., there is a long-established independent bakery which for a 
number of years had been the price leader in the La Porte County market. The 
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large bakers, upon entering this market, lowered their prices to conform with prices 
set by the local bakery. 
* * * * * * “ 


Outside of La Porte County, the price of the 20-ounce loaf again became 9 
cents until the route reached Knox, Ind., where the price was again reduced to 8 
cents to meet the price of a small local baker. This local baker had operated as 
many as four routes within a radius of 40 to 50 miles of Knox but by 1943 he had 
been forced to discontinue all of these but the route serving Knox and surrounding 
areas of Toto and North Judson. This baker stated he had been selling the 20- 
ounce loaf at 8 cents wholesale for 3 or more years prior to 1943 (pp. 106-107). 
{Italics added.] 

In summary, we are in disagreement with the sponsors of S. 719 
both as to the purpose of the Robinson-Patman Act and as to the 
economic effects of price discrimination. Rather than nullifying the 
Robinson-Patman Act through this awkward, round-about procedure 
of putting into statutory law a decision of the Supreme Court, we 
believe that the sponsors would be much more forthright if they 
were simply to recommend the outright repeal of the Robinson- 
Patman Act. We would welcome a debate on that basis. As it is, 
however, the sponsors apparently wish to keep the form of the 
Robinson-Patman Act but not its substance. We see no point in 
trying to preserve an empty shell. It is not fitting or proper that 
the statute books should contain an act which Congress, itself, makes 
into a nullity. If the sponsors wish to go back to the unrestricted 
price discrimination in the days of the old Clayton Act, and indeed, 
in the days of the old Standard Oil trust, that is their right. But 
they should present the issue on that basis and not on the basis of 
the alleged necessity of enacting judicial legislation into statutory 
law. 

We ask the sponsors to step from behind the robes of the Supreme 
Court and assume, themselves, the responsibility for what they 
intend to accomplish. 


(83) DIFFERENCES BETWEEN 8S. 719 AND THE SUPREME COURT’S DECI- 
SIONS IN THE STANDARD OIL CASE 


The sponsors of S. 719 have stated that the purpose of the bill is 
merely to confirm the ruling of the Supreme Court in the Standard 
Oil decision. Apparently, it is now considered necessary to enact 
new legislation confirming each decision of the Supreme Court in 
which a large corporation wins a legal victory over the antitrust laws. 

We think, however, that the Court made an error in the Standard 
Oil decision. If the sponsors of this bill believe that it merely con- 
firms the Court’s decision, they, too, must think that the Court made 
anerror. Obviously, if there is no error which the Court must correct, 
there is no reason for cementing this ruling into ‘‘permanent law.” 
The majority report has more than tacitly acknowledged this error. 
Indeed, the opening sentence of the majority’s statement reads: 

The primary purpose of this bill is to conform statutory law to the interpretation 
of section 2 of the Clayton Act * * * recently enunicated by the Supreme 
ourt in Standard Oil Co. v. Federal Trade Commission (340 U.S. 231 (1951)).° 

We have no objection, as such, to post facto legislation which would 
““conform statutory law” with the economic preferences of the Supreme 
Court—provided: that upon reconsideration of the matter Congress 


* Report No. 293, p. 1, 82d Cong., Ist sess. 


| 
| 








TO AMEND SECTION 2 OF THE CLAYTON ACT 1505 


decides that the Court’s economic theories are the wiser. But we 
do not agree that the Supreme Court’s theory of discriminatory 
pricing is correct. At least it appears to be at considerable variance 
with the views of public bodies which have had the opportunity for 
more thorough study of the problem, such as the Federal Trade 
Commission and the Senate and House committees which drafted the 
Clayton Act and the Robinson-Patman Act. 

Actually, however, S. 719 does more than ‘conform statutory 
law’ to the Standard Oil decision. In the first place, it would invert 
the principle of all previous law with reference to the good-faith 
defense. And in the second place, it would shift the burden of proof 
in questions of good faith. 

As the Federal Trade Commission has pointed out in its report S. 
719 undertakes ‘‘to define one aspect of the term ‘good faith’.” 
Specifically, the bill seeks to write into law certain dicta in the 
Standard Oil decision to the effect that a seller has a right to dis- 
criminate to meet the lawful price of a competitor. Conversely, the 
bill would not permit the seller to discriminate to meet the lower 

rice of a competitor if a seller ‘“‘knew or should have known that the 
ower price or more extensive services or facilities which he met were 
in fact unlawful.”? This is a reversal of the principle of all previous 
law. It would thus create a law which honors the breach and con- 
demns the observance. 

In no previous statute has the prohibited conduct or method— 
which is the central object of the law—been excused on the ground 
that the method is used to attack others who are behaving in a lawful 
manner. On the contrary, the only normal ground upon which resort 
to a prohibited method may be justified is that it has been used in 
self-defense against an unlawful attack. Thus, in the criminal law, 
& person may not use a deadly weapon to attack others, but he ma 
justify the use of such a weapon by showing that its use was in self- 
defense against attack with a like weapon. 

The net result of this proviso would be to create a law which pro- 
hibits a harmful practice—discriminatory selling—and at the same 
time licenses the seller to ignore this prohibition wherever he finds that 
a@ competitor is observing them. On the other hand it would deny 
to the competitor who is attacked under this license any right to use 
the prohibited method in self-defense. 

If competition is to be encouraged, lawful price attacks must be 
encouraged. But lawful, i. e., nondiscriminatory, price reductions 
cannot be encouraged by a statute which permits those attacked by 
lawful means to retaliate with unlawful means. Good faith viola- 
tions of the law make sense only if they are violations committed in 
self-defense against an unlawful price attack. Consequently, if the 
good faith proviso is to have any logical meaning, it must permit a 
seller to engage in discriminatory selling in all detente against a 
discriminatory attack—at least until the law-enforcement agency can 
arrive on the scene and stop the unlawful attack. 

This established principle of law concerning self-defense appears to 
have been what a number of Members of Congress had in mind when 
they drafted the Robinson-Patman Act. The report of the House 
conferees on the Robinson-Patman bill gave an explanation of the 
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cood-faith defense bearing upon this very point.’° This explanation 
included a discussion of how the facts of a particular case must—as 
they do in the criminal !aw—determine whether or not the weapons 
chosen in defense are justified by the weapons used in attack. Pre- 
sumably, defense with a deadly weapon would not be justified if the 
weapon used in attack, although unlawful, were capable of inflicting 
only minor pain. Presumably also, continuing reprisals, or counter- 
attacks, with unlawful weapons would not be justified as a “‘good 
faith” defense when continued long after the unlawful attack had 
subsided. 

This report also drew a distinction between what a person may do 
to defend himself against unlawful attack, on the one hand, and what 
he may do by way of emulating the unlawful conduct of another for 
purposes of self-aggrandizement. To offer a further analogy, a person 
might justify the use of otherwise unlawful methods against an 
intruder bent on burglarizing his house—to the extent that the cireum- 
stances of the case justified the methods chosen—but he would not 
be authorized to burglarize a third party’s house, merely because a 
second party had done so. 

The majority report on S. 719 refers on several occasions to the 
Supreme Court’s decision in Federal Trade Commission v. A. E. 
Staley Mfg. Co. (324 U.S. 746), as suggesting the origins of some of the 
principles which the bill adopts. There is nothing in that opinion, 
however, which suggests that the competitive situation in that case 
involved any question of price attack or self-defense between com- 
petitors. On the contrary, the Court’s description of the business 
practices at issue suggests a singular absence of price competition of 
any kind. The Court spoke of Staley’s adoption of the pricing system 
of its rival, Corn Products Refining Co., ‘“‘as a means of securing the 
benefits of a like unlawful system maintained by his competitors.” 
In its lengthy description and judgment of the discriminatory methods 
practiced by Staley and its rival, the Court condemned these methods, 
not on the ground that they were methods for attacking each other 
but methods for attacking the general public—for obtaining higher 
prices. For example, the Court said of Staley: 

By adopting the price system of their competitors, respondents have succeeded 
in many instances in establishing an artificially high price and have thus secured 
the benefits of the high price levels * * * (Staley, 324 U.S. 746, 756, 757). 

Under these circumstances the Court was indisputably correct in 
stating that the congressional purpose of the Robinson-Patman Act 
was “not to sanction by section 2 (b) the excuse that the person 
charged with a violation of the law was merely adopting a similarly 
unlawful practice of another.”” Of course one violation does not 
always justify another. It does not follow, however, that we should 





10 “In connection with the above rule as to burden of proof, it is also provided that a seller may show that 
his lower price was made in good faith to meet an equally low price of a competitor. * * * It is to be 
noted, however, that this does not set up the meeting of competition as an absolute bar to a charge of dis- 
crimination under the bill. It merely permits it to be shown in evidence. This provision is entirely pro- 
cedural. It does not determine substantive rights, liabilities, and duties. They are fixed in the other 
provisions of the bill, Jt leaves it a question of fact to be determined in each case, whether the competition to be 
met was such as to justify the discrimination given, as one lying within the limitations laid down hy the bill, and 
whether the way in which the competition was met lies within the latitude allowed by those limitations. 

“This procedural provision cannot be construed as a carte blanche exemption to violate the bill so long as 
a competitor can be shown to have violated it first, nor so long as that competitor cannot be met without 
the use of oppressive discriminations in violation of the obvious intent of the bill. * * * One violation 
of law cannot be itted to justify another. Asin any case of self-defense, while the attack against which the 
defense is claimed may be shown in evidence, its competence as a bar depends also upon whether it was a legal 
or illegal attack.” (Congressional Record, June 15, 1936, p. 9418.) [Italics added.] 
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write into the statute a rule to the effect that one violation of law may 
never justify another, “if the seller knew or should have known that 
the price being met was unlawful.” And, more particularly, it does 
not follow that we should write into the statute a converse rule to the 
effect that the absence of a violation on the part of one seller shall 
justify a violation on the part of another seller. 

It has been said that dicta in the Standard Oil opinion must be 
interpreted as already reversing the good-faith rule of self-defense 
against unlawful attack, and that S. 719 does nothing new in this 
respect. At least one distinguished jurist has not so interpreted 
these dicta. 

In February of this year the United States District Court for the 
Northern District of Illinois, Eastern Division, had before it a private 
suit under section 2 of the Clayton Act in the matter of Dean Milk 
Co. v. American Processing and Sales Co., Inc., et al. (See Commerce 
Clearing House, Inc., Trade Regulation Reports, pars. 62,777.) The 
plaintiff alleged that certain of its competitors in the milk business 
had been discriminating in violation of section 2 by granting secret 
rebates to three chain stores—A. & P., National Tea Co., and Jewell 
Tea Co." Judge Igoe held, as did the Supreme Court in the Staley 
case, that an unlawful course of conduct cannot in all instances justify 
similar violations by a competitor. And he also held—with the 
Standard Oil decision before him—that the plaintiff had a rigit to 
self-defense against his competitor’s unlawful discriminations. More- 
over, it must have been clear that the plaintiff “knew or should have 
known” that his competitor’s prices were unlawful, since he brought 
suit alleging that they were so. Judge Igoe, who wrote the opinion 
of the court, said: 

As to section 2 (b): If a defendant gives a lower price so that he is guilty of a 
discimination in violation of section 2, the plaintiff has a right of self-defense 
under section 2 (b) to meet the lower price, even though he thereby discriminates 
against his other customers, The recent opinion of the Supreme Court in the Stand- 
ard Oilcase * * *, in several places uses the word “lawful” in referring to the 
act against which the self-defense is directed. Plaintiff argues that it might well 
be held that an unlawful course of conduct cannot in all instances justify similar 
violations by a competitor, thus nullifying the law and creating a condition of 
anarchy. ‘There is, in my opinion, much force in this argument. Moreover, it 
seems to me that even if a plaintiff can in self-defense meet discrimination with 
discrimination (even though he thereby harms his other eustomers who are in 
competition with the recipient of the lower price), yet the plaintiff is not come 
pelled to engage in that conduct as a condition to availing himself of his remedy 
in the courts, 


We agree with Judge Igoe that the Supreme Court’s ruling should 
not deny a business firm the opportunity of justifying discriminations 
made in self-defense against attack. And we think this bill is wrong 
in denying that opportunity. And more particularly, we think the 
bill is wrong in providing an automatic justification for discriminatory 
selling when used to attack competitors who are not discriminating. 
Obviously, neither Judge Igoe nor any other jurist would be able to 
render such a decision if S. 719 were enacted. The right to discrim- 
inate in self-defense, no matter how reasonable or logical, would be 
denied by the explicit language of the law. Hence, the practical 





1! It so happens that the discriminations at issue were alleged to be part of an unlawful arrangement 
for fixing retail prices of milk and for allocating customers. But this should not be confused with the issue 
on which the ruling was made; the ruling was made upon the separate issue of discriminatory selling under 
sec. 2 of the Clayton Act, as amended. 
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effect of this bill would be to license the large corporation to destroy 
its small competitors by discriminatory attacks; and at the same time 
to deny the small competitors the right of self-defense against such 
attacks. 

In its report on S. 719, the Federal Trade Commission points out a 
second way in which S, 719 departs from the Supreme Court’s decision 
in the Standard Oil case. The bill shifts the burden of proof in legal 
proceedings. The company charged with a violation of law would no 
longer have the burden of provusing facts to show good faith, but the 
Commission would have the burden of producing facts to show bad 
faith—an extremely difficult undertaking. ‘The Commission states: 

The bill, however, might be construed as shifting the burden of proof in certain 
respects from the respondent to the Commission in cases involving the good-faith 
defense. If this construction is correct, the bill goes beyond the decision of the 
Supreme Court. 

Again, referring to the proviso of the bill which shifts the burden 
of proof, the Commission says: 

This proviso may well be argued as . hifting to the Commission part of the bur- 
den of showing lack of justification, a shift which would not be desirable from 
the standpoint of effective enforcement of the statute. We recommend that the 
proviso be deleted. 


The Commission’s statement that S. 719 would shift “part’’ of the 
burden of proof appears to be an understatement, for we fail to see 
where there would be left upon the violator any part of the burden 
of showing good-faith justification. Hence we believe that S. 719 
would create a law which would be unique in still another respect. 
We know of no other law which makes it possible for a violator to 
come into court under the presumption that his violations are justified. 


SUMMARY AND RECOMMENDATION 


To summarize: In confirming and in fact going beyond the Stand- 
ard Oil decision, S. 719 does three things: First, it makes good faith 
a complete immunization to a cease and desist order which would 
terminate a discriminatory selling practice. This is true no matter 
what the practical consequences of the practice may be. Second, it 
shifts from the firm charged with a violation of law the burden of 
showing good faith; and it places upon the Commission the burden 
of showing bad faith. And finally, the bill defines ‘‘good faith” in 
such a way as to automatically justify violations committed to attack 
competitors who are not violating tue law. In its effects, therefore, 
this bill would repeal the law against discriminatory selling and sub- 
stitute in its place a law against bad faith. Having done this, it 
would place upon the Commission the burden of proving bad faith. 
But then it would write into law such an inverted definition of bad 
faith that the Commission could not stop predatory attack, but only 
self-defense against such attacks. 

The whole purpose of the law against discriminatory selling is to 
preserve the competitive system and to increase competition. Spe- 
cifically, the law against discriminatory selling is designed to prevent 
the large business firm from using its sheer financial power to intimi- 
date or crush its smaller competitors. It is designed to prevent big 
sellers from crushing smaller competing sellers, and it is designed to 
prevent the big buyer from demanding and taking its supplies on 
unequal terms with small competing buyers and then using this 
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advantage to squeeze out its smaller competitors. In short, the 
purpose of the law against discriminatory selling is to keep the door 
of opportunity open so that all who care to risk commercial venture 
may enter with the knowledge that the most efficient—and not 
necessarily the most powerful—will win out. <A necessary collateral 
purpose is to give free reign to the normal competitive urge which 
the more efficient have for reducing prices and taking business away 
from the less efficient, and to the competitive necessity which the less 
efficient have for reducing prices to stay in business. Neither purpose 
could be accomplished if there were no restraints upon discriminatory 
selling, since the inevitable result of discriminatory selling is that the 
big firm—no matter how inefficient—destroys either the incentive or 
the ability of its smaller competitor to reduce prices. The small 
firms are themselves destroyed or all live on the basis of a status quo 
division of the market under the umbrella of high prices. 

As we have already pointed out, this is a time when smaller business 
firms are suffering severe inequalities created by their Government. 
These inequalities are threatening the very existence of large numbers 
of small businesses. 

We do not believe that big business actually needs, in addition to 
all its other advantages, an effective repeal of the law against dis- 
criminatory selling. We believe that big business is fully able to 
compete on the basis of efficiency and to survive the competitive 
struggle with its small competitors. There is no just excuse for 
giving big business the added privilege of using its aggregations of 
financial power to destroy its smaller competitors. 

The amendment to S. 719 which has been suggested by the Federal 
Trade Commission meets our objections to the bill. This suggested 
amendment will authorize the Commission to issue a cease and desist 
order against a discriminatory practice where the Commission has 
shown that the effects of the particular practice, if continued, may be 
substantially to lessen competition or tend to create a monopoly. 
The Commission’s suggested amendment will, moreover, leave the 
burden of proof in questions of good faith as it is under present law, 
and it will leave the definition of good faith open to judicial construc- 
tion in accordance with established principles of law. 

Accordingly, we recommend that S. 719 be so amended as to adopt 
the language which has been suggested by the Federal Trade Commis- 
sion, and that so amended, the bill be passed. The language which 
has been suggested by the Federal Trade Commission is as follows: 

(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the prima-facie case thus made by showing justification shall 
be upon the person charged with a violation of this section, and unless justifica- 
tion shall be affirmatively shown, the Commission is authorized to issue an order 
terminating the discrimination: Provided, however, That unless the effect of the dis- 
crimination may be substantially to lessen competition or tend to create a monopoly 
in any line of commerce, it shall be a complete defense for a seller to show that his 
lower price or the furnishing of services or facilities to any purchaser or purchasers 


was made in good faith to meet an equally low price of a competitor, or the services 
or facilities furnished by a competitor, 


Estes KreFravuver. 
WarrREN G. MAGNUSON, 





